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tions, Rejoinders, Sc. Demurrers, Iſſues, Verdicts, Judg- 


ments, Forms of Continuances, Diſcontinuances, and 


other Entries, and of Entering Judgments E c. in all 
Perſonal Actions: 


aud * all Kinds of . RI 7s Original ane aui 
TRANSLATED FROM 


The 4 Authentick BOOK S, but chiefly from Lutwich' Ss, Saunders, 


Ventriss, Salkeld's, and the Modern Reports ; and from other Caſes 


lately tried and adjudged, and wherein Writs of Error Rove been | 


brought, and Judgment affirmed : 
TOGETHER WITH 


READINGS. and OBSERVATIONS 


| On the ſeveral Caſes in the Repozts, as well relating to the PRECEDENTS 


herein, as to all other Caſes incident to each Particular TITLE; and the 
ſame abridg d in a methodical Order. 


To which are Added 
8 to all the other Entries in. the Books. 


| With Three diſtinet TABLES, One of the Pazczvents, the Second of 


the Cass Abridg'd, and the Third of the Nas of the CAsEs. 
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Publiſher to the Reader. 
T 1 Recommendations of Books ſeldom anſcver 
P. e End proposd; for the more Extravagant they 


are, the more Suſpicious. Experience tells us how palld are 


our Expectations, raiſed by a pompous Recommendation of 
| a Book, which upon a Peruſal __ ſhort of the Charac- 
ter 2 by the Author. Under theſe Conſiderations 


we ſhould have omitted ſaying any thing of this Perfor- 
mance, but that there are few Books praiſed or peruſed, 
but what claim ſome Sanction from the known Repute and 
Efteem of the Author, againſt whom, if there are any Pre- 


| qudices received, they are ſo far Fetters to the free Uſe 
and Exerciſe of the Reader's 1 that they ſtifle 


his Powerso Jule rightly. To prevent which (as much 


as lies in his Power) our Author has concealed his Name. 


For it muſt be owned, in every Diſpoſition we are not 
capable of forming a right fudgment, even of Things in- 


different to us; much leſs where there 1s the leaſt Prepoſſeſ- 
25 Ti mew? all here deſired by the Author is, ne 


Reader will peruſe this Performance of his with Candour 
and Cood. nature. What he intends thereby is, that it may 


be uſeful three manner of Ways. Firſt, That the Pratt» 
ſers may have the Precedents in the Books of Authority 
_ tranſlated into Engliſh, in as modern and eaſy Stile as the 
Nature of the Sub ect will bear; and that the Reader may 
be the better enabled to judge of them, he has inſerted the 


ſeveral Exceptions 77 any) that have been taken to thoſe he 


has tranſlated ; and the Alterations made in Purſuance of 


ſuch Exceptions, are printed in a different Character, or 


pointed out at the End of each Precedent. Secondly, As 


our Author had a Common Place of the Reports of adjudg'd 
Caſes relating to the ſeveral Titles, he thought it might be 


o Uſe to divide them under their proper Heads, that the 


Reader may obſerve In what Inſtances thoſe Actions will 


or will not lie; By and againſt whom to be brought; 


What is the uſual Proceſs; What Objections have been 
taken to Declarations and the ſeveral Pleadings there- 


J : „ 1 


— 
at 
— ves 


'T : 
| 7 hs 
c 8 8 > 2 2 8 
A 


8 
1 
; 
t 
y 4 
_ 4 
| 
9 
4 
4 
j 
* 
| 
12 
7 
| 


2 


* * 


6 


ELL IT 


hs, 


—— 


7 * n — 
nnn 


Nr a 
- 
* 


. 


. 
a 
4 . . 
” 5 8 
4 4 
"bi » % — ! 93 
« MC 4 8 Ve 
* — * 2 9 —_ 
g 5x ford ee IE e * Fe ang n a 1 NA * \ 0 e 8 * q — "ls oh k Wo HF oc 4p) v „ « KY 9 4 * 
Po . <. os 4 > * 2 4 TRI ; 
* 8 f 0 
, 
* ow * * Los arent 4 : T 1 - - 
R Ane Wann pe £DaMRs „ 2 , , 
9 * 5 * | . 5 0 M 5 p 
2 5 1 r er et of | Ig, 6A 1 — 4 e F > þ4 K * f * * * i I : " a L 
8 1 . > F? : 8 0 , 0 5 N 4 FOE, 4 A 8 Bal \ 
” Sr aA en . obs ; . „ wie 1 e eve ge Wa 2 ca 
= *- 4 + a 4 . * 4 > 9 8 — 7 v 
@ * Mey 
, : g i 2 . a . * 
2 5 ” 


the Reader is directed to other Precedents in the 1 


inz Of the Trial, Evidence, Verdict, Damages, udgment 


and Execution, and other Matters incident thereto; and 
that it might not be too prolix, after a few Inſtances under 
each of theſe Particulars, there are inſerted only the Names 
of other Caſes to be reſorted to, wherem Diſputes have ariſen, 
and Determinations been given, to gratify the Reader's 
Inquiry : And a third Branch of this Work is, that as it 


zoauld be impoſſible here to inſert the various and infinite 


Numbers of Precedents ſuitable to every 1 1 
; in the Books of 
Entry and Reports; for which End it may be obſerved, 
that not only the Subſtance of Townſend and Cornwall's 


Tables are here placed relating to every Title therein, and 


branched into a much greater Number of Particulars, 


for the more ready finding them; but alſo the Precedents 
that are in other Books, eee in Time, are here re- 


8 ferr d to, and ſeveral other References inſerted, which 


have as yet paſs d unobſerved. Our Author is ſenſible of 
his own Inability to bring theſe his Endeavours near to 


an) Degree of Perfection. 


But leaſt it ſhould be objected that there are but four 
Titles contained in this Book, let it be conſidered, how 
Copious are Actions upon the Caſe, and how many va- 


ribus Species of Actions are comprehended under that 


Title, each of them containing a great Variety, and the 

Objection will no longer hold, ſinct that Title might have 

been branched out into ten Particulars, and none omitted. 
We have thought it proper to take Notice that a Se- 


cond Volume is now in the Preſs, Containing Actions of | 
Covenant, Debt, Detinue, Prohibition, and Quare Im- ; 


pedit; and the Third is deſign d to comprehend the Titles 


Repleyin, Treſpaſs and Waſte; together ith General 


Entries, Judgments and Writs, which is fitting for the 


Preſs with all convenient Diſpatch. 


As it muſt be confeſſed, that to endeavour at the 


publick Good, to promote the Intere 4 the Profeſſion 
Ac | 


in which a Man is educated, and to deſire ti 
may partake with him of any uſeful Collections in his 
Cuſtody, is a laudable Attempt ; our Author hopes he need 


fore that others 


not make any other Apology for his Exhibiting this to the 


Publick, to whom that it may be uſeful is all he deſires. 
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Abatement. 


Plea in Abatement to a Quate 
Inpedit, there is no ſuch Writ in 
the Regiſter of Writs. Page 1 


The Juriſdiction of the Court of. Admi- 


ralty pleaded. 2 
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and 


A Plea, that the 8 are Nieces 


and not Siſters. ibid. 
That the Defendant is an Attorney. ibid. 
That the Plaintiff was forejudged. 3 
Plea, that the Defendant is an Admini- 
ſtrator and not an Executor. i 


That the Defendant is a Filazer of the | 


King's Bench. | ibid. 
Plea in Abatement by which the Defen- 
dant confeſſeth the Death of William 


Mpite without Iſſue, and that the Plain- 


tiff was Couſin and Heir, but that the 
faid Willlam White deviſed all the 


Lands to the Plaintiff in Tail, with ſe- | 


veral Remainders over, that the Plain- 
tiff, by the Death of the ſaid Vhite, 
was ſeiſed of the Reverſion' in Tail, and 


traverſeth the Diſcent to the. Plaintiff | 
alledged in the Count. 6 


The Statute of Additions 3 hain: bd. | 


. 


— — 


A] Plea i in A in 8 Impedit, : 


that the Patron is. not named in the 
Writ with the Parſon. Page 6 


Plea of another Action depending in the 


Court of Common Pleas, with a ſpe= 
ciat Imparlance, and ſetting forth the 


Demiſe of the Queen. - ibid. 


Miſpriſion of Commorancy. 

Abatement for a Variance between the 
Writ and the Count, for that he brings 
the Writ as a Knight and Baronet, and 
Counts as an Eſquire. Oe 4 


To an Action brought by a, Feme Sole, 


the Defendant pleads in. Abatement of 


the Wrir, that the Plaintiff was Co- 


vert at the Day of the Writ purchaſed. 


® 
In Abatement of the original Writ in 


a Quare Impedit, . ibid. 
Replication to a Plea of Coverture, that 
the Defendant is concluded by way of 


Eſtoppel by reaſon of her Imparlance. 8 | 


A Plea in Abatement to an Action Qui tam, 


Cc. that there is no ſuck Town or 


Hamlet. ine in. 
Miſnomer of che Sirname. ibid. 
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8 SY 'T 7 'B T E of . N hl "Pladings 


NON $a ap EV ir . F * 


; A | Plea, chat the Plaintiff is an Alien og 
Coverture pleaded.” es 2 
Replication to a Plea of Coverture. 
Miſnomer of the Addition of Degree. 10 
Another Action pending in the ſame | 

Court. ibid. 


Abatement, that the Defendant ſeald the | 


Bond joint "Et 15 E. at 
In a lea uardialt 
A Plex 2 by Guard of 
that the Defendant is an Attorney of 
. the Common Pleas. ibid. 

A Writ of Error pending i in the Exche- 
quer-Chamber pleaded to a Sei. fa. 
why Execution ought not, Ec. on the 


e e Sc. ibid. 
By miſtaking the County. 1 
Miſnomer 4 in the eilt 1725 a Corporation. 
Wars $4 © i p 4 ih. 
Abba in Ab zatemen es that the Defendant 
- js waved. ibid. 


A Plea in Abatement, becauſe the Defen- 


dant is a Popiſn Recuſant Convict. 13 
Plea in Abatement, that one ＋ the Ter- 
Tenants is not ſummoned. By 


16 
A Plea in Abatement, that he isan Admi- | 


 niſtrator during the Minority of the 
Infant. ibid. 


A Plea, that the Plaintiff was excommuni- 


cated by Judges Delegates. ). I 
Plea in Abatement, that two Executors, 
- (Plaintiffs) are within the Age of ſe⸗ 
venteen 
A ic” in Abatement, that there were but 
4 Days between the T eſte and the 

= Mon of the Sci. : ibid. 
An Outlawry pleaded in 8 Abstement, ſab 
"pede gt. 5 N 
A Plea in Abatement, that the-Writ is 
teſted before the Letters of Admini- 
ſtration. 17 
Plea in Abatement for a Miſnomer of 
the Chriftian: Name. 18 
Plea in Abatement, that the Teſtator 
was alive at the Time of the Writ 

- purchaſed. ibid. 
A Plea in Abatement to an Action upon 
the Statute of Hue and Cry, for that 
the Hundred in the Declaration is 
Parcel of another Hundred. 19 
Mifnomer in the Sirnam. hid. 
A Plea in Abatement of the Writ, that the 
Plaintiff and another Stranger are Te- 
nants in Common, and the other not | 
named in the Writ. ibid. 

. Miſnotner of the Town wherein the En- 


try and Treſpaſs is ſuppos d to be, 


pleaded in Abatement. wid. 


weer in the Addition. 


That the Plainti 


Vears. 16 


ibid. | 


— * 


"Bike 20 20 
That an Infant brings the Action. ibid, 


A Plea in Abatement after Oyer, that the 
ibid. N 


Plaintiff's Partner i is not named in the 
Win. L 229 ibid. 


A Plea in Abatement, that the Plaintiff 


died before ſuin ng out of the Writ. ibid. 
had nothing unleſs in 


& a Joint Capacity, Foy 21 
An Excommunication pleads in Abate- 
I ment of the, Writ after the laſt Con- 

tinuance. e ibid. 


1 that he is abſolved from the 
Sentence of Excommunication. 22 


A Plea of Privilege by a Meſſenger of 


the Exchequer. ibid. 
A Plea in Abatement by Privilege of the 


Exchequer, with a N Imparlance 
in .. ibid. 


When to plead in Abarement of the De- 


AA. <* ks 'r Sy * 14 
claration. 4 


An Ouelawry⸗ pleaded in Abatement 


upon the Exigent only, without an Ori- 
ginal, or other Proceſs. ibid. 
A Replication by Way of Eſtoppel to a 
. Plea of Tender after an ImpagJance. 
* 8 757 5 A. 

A Plea of a Writ 1 Error pending in the 
Exchequer- Chamber . in Abate- 


ment to a Sci. fa. 24 
- Account. 
P 


A Declaration in Account againſt a Bai- 


1 42 
Bar that he hath fully accounted. 
ibid. 

Replication, that he hath not ac- 
counted, and Iſſue thereon. 88 
The Jury 'reſp Retr” bia. 
The Parties appear at the Aſfizes. ib. 
The Poſtea which is returned by 
the Aſſociate indorſed on the 
Back of the Record of N prius. 
ibid. 

Venire awarded. 43. Another Ve- 
wire. ibid. Another Ferre. ibid. 
Verdict for the Plaintiff, ibid. 
Judgment, that the Defendant 


ſhall Account. 44 
Capias awarded 2 the Defen- 

dant. e. 
Auditors aff ign'd f id. 


An Action for an POTEN: 0 the De- 
fendant had diſpoſed of the Goods. 45 


1 Account by ſome of the Plaintiffs in 
their own Right, and d by one Cor them 
Z as 


F HD * — £ 1 Eh, 8 —_— 
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22 „ n Nl 


g as . Executrix the Defendans. as |, 


Bailiff. Page 47 
= The Goods with which the Defen- | 
dant is charg'd. ibid. 


Letters Teſtamentary produced by | 
the Plaintiff as Executrix. -48 


A Pech in Account * one Church- 15 
warden againſt another.. bid. 


In Account for Monies teteived by the 
Hands of divers Perſons. | ibid. 


Againſt a Bailiff and Receiver having the | ; 
Care and Management of divets Quan- 


tities of Sea Coals. _-. 49 
Againſt a Bailiff and Receiver, having 
the Care and Management of all the 
Lands and Tenements, Rents, Profits, 
_ Eftate, Sc. of the Plaintiff, as well 
| Real as Perſonal. / . ibid. 


In Account againſt the Bailiff of an Of. 


| fice, and Receiver of Monies. 50 
In Account as aa and Receiver of 
Money. AIhbid. 
Plea, that he was not Receiver of 
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Money. 1 


In Account againſt a Balli of a Hun- 


dred. = 4 


In Account a —_ A Bailiff Plaintiff be- 
ing under | 

A 1 in Account: 
| ſent Church-wardens _— the late 


Church-wardens. 53 
Imparlance. 2 54 
Plea, that they were never choſen 

Church-wardens. ibid. 
The Poſfea returned upon the 
back of the Record of Niſ Prius. 
55 
Jurors made Default. ibid. 
ales awarded. kt ibid. 
Verdict, that they were choſen 
Church-wardens. ibid. 
Judgment, as to Part for the Plain- 
„ SR . 
As ro Part for the Defendants. 
„„ 
The Judgment. . 444 56 


4 Curia adviſare vult —— A Judgment 
that the Declaration is ſufficient as to 
100 l. Part of the Monies ſpecified in 
the Plaintiff's RB And 23 as to the 
reſt a Judgment to account A 


Render of the Defendants to Priſon ar 


the Day, Oc. — Auditors aſſigned — 
A Day appointed for the Auditors to 
complete the Account —— The Defen- | 
dants give Bail till the Account ſhall 
be adjuſted — 'The Tenor of Gor | 
Recognizance — a further Day 
to Fompiere the Account, with i fever veral 


2 
by the pre- 


if 


| 


| 


al; , 


"Conti = Dies TT — The 
Auditors bring in the Account at the 
Day — The Account ſet fort 
ſeveral Iſſues join d upon the Account 


And a Demurrer as to Fart. . 


"Audita Querela,” | 


The wr rit of Aud Leni. Pate 7 s 


Sri. fa. ſued out againſt: the Ad- 
miniftrators of "the. Deceaſed. 
5 — ry" ibid. 
Judgment tecovered. againſt two 
Defendants. '* >. ibid. 

An Alias Stire liel, awarded, 


56 
Sheriffs return a N bil. 4 


The Command of the Writ, 


The Declaration upon the Writ. | 


44:10 M010 
The Plaintiff 5; Gravamen. ibid. 


The Sheriffs return a Nibil. ibid. 
Execution adjudged upon the Soi. 
fa. by Default, altho' the Ad- 
miniſtrator was never Summon- 
ed to ſhew Cauſe, nor did ap- 
pear. e | ibid. 


Attions on the Caſe. 
Declarations on Seneral Aſumplits, 


For Money had and receiv'd. _ yo 
For Money laid our and expended. 
#44. 
For Money "ey IE. 91 
For Goods ſold and delivered. ibid. 


A Quantum Meruit for the ſame. ibid. 


An Indebitatus Aſſumpſit for Meat, Drink, 
Waſhing and Lodging. ibid. 


A Quantum Meruit for the fame. ibid. 


An Indebitatus np t for Work and 
Labour. ibid. 


A Quantum Mernit for the fame. ibid. 


An Indebitatus Aſſumpſit for an Apothe- 


cary's Bill for the Defendant's Dangh- 


ns, 1bid. 
A Quantum Nleruit for the fame. ibid. 


An Inſiuul * 92 


Declarations on 
and Bills 0 Erchange. 


A Declaration upon a AR Note 
againſt the Defendant as rawer, 
l one Month after Date. 92 


- Another 55 
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Declarations and Pleadings 


Another againſt the Defendant as 


Drawer, payable on Demand. Page 93 


Another againſt the Defendant as Indor- 


| 5 Ni 7 
1 ſor, 1 $33.5 5] s | t#btid. 


Another againſt the Second Indorſcr. 94 


A Declaration vpon a Bill of Exchange 
againſt the: Drawer, the. Perſon upon 
whom it was drawn refuſing to accept 

R „i. | a 2 


* 


A Declaration upon a Bill of Exchange 


by him to whom the Money was pay- 


able againſt the Acceptor. 


againſt the Drawers. N 
A Declaration in an Action upon a Bill 


9 
A Declaration upon a Bill of Exchange 
e 


of Exchange, which the Plaintiff paid 
for the Honour of the Drawer of the 


Bill, ſetting forth the Cuſtom of Mer- 


chints —— And the Nature of Uſances. 


5 101, 102, 103, 104 
A Declaration upon a Foreign Bill of 


Exchange againſt the Acceptor. 162 


A Declaration upon a Bill of Exchange 
againſt the Acceptor, upon a Foreign 


Bill of Exchange drawn at Venice, 
brought by C. S. the Indorſee, who 


had indorſed the ſame to A. C. but 


it not being paid to A. C. or Factor, 
it came back again to the Plaintiff, 
who paid the ſame. 104, 105, 106, 
1 n 8% $08 
A Declaration upon a Bill of Exchange 
' againſt the Defendant, who undertook 


for the Honour of the Drawer — 
Setting forth the Nature of Uſances— 


That the Bill was proteſted, and 


thereby the Drawer became liable 


And the Defendant in Conſideration. 


che Plaintiff ro whom the Bill was pay- 
able, would not ſue the Drawer, pro- 
miſed to pay —— The like laid an- 
other way. 103, 109, 110 


7 


miles. 


Declarations upon Special Þ20- 


A Declaration upon an Afſumpfit con- 
cerning the Maintenance of a Baſtard. 


125 


A Declaration in Cafe upon a Promiſe 
on a Bargain. | 


upon an Agreement, by which the 


A Declaration upon mutual Promiſes 


| 


Plaintiff agreed to releaſe to the De- 


fendant his Equity of Redemption in 


two Cloſes; in Conſideration whereof 


the Defendant undertook to pay the 
Plaintiff 7. with the Exceptions taken 
thereto. 111 
„ 1 y 3 
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A Declaration upon a Promiſe to pay-rhe 
Plaintiff a Sum of Money for procu- 


and another Sum for his Expences 


transfer London-Aſſurance Stock. 119 
A Declaration upon an Agreement to 
transfer 1000 J. South Sc Stock. 


85 


deration that the Plaintiff would not 


Conſideration. 
40 J. in Conſideration that the Plain- 


begun in the Common Pleas for a 


— 


relating to Money to be given in Mar- 
D „„ 128 
A Declaration for not marrying a Per- 
: ſon purſuant to Promiſe. 159 
A Declaration on a Promiſe to pay Mo- 
ney upon a Wager. 186 


A Declaration for Non- performance of 
in m ole hun 1: 

An Imparlance — a Special Plea ——- 
Confeſſing the Award, and mutual 
Promiſes ——— But that before 
making the Award, the Plaintiff was 
indebted to the Defendat in other Sums 


queſted the Arbitrator to make an 
_ Allowance of his {aid Debt. — But 
that he made his Award without any 
Conſideration of the Defendant's 
Debt. — 167, 268. — The Caſe. 251d. 


| A Declaration upon a Special Agreement 


relating to Tithes. 1579 
A Declaration upon an Agreement to 


miſe to repair the Premiſſes, and the 
Defendant obſtructed the Plaintiff in 
performing his Promiſe, and refuſed to 
pay the Money agreed on.; an Excep- 
tion to the Declaration for Want of an 
Averment. | 183, 284, 185 
A Declaration upon an Agreement for a 
Part of a Ship, and of the Profits a- 
riſing by the Voyage ——— With Ex- 


ceptions to the Declaration. 186, 187 

A Declaration upon an Agreement be- 
| tween the Leſſor and Leſſee, about lay- 
ing down Land, and dreſſing, it in a 


Husband-like Manner. 


0+ 4 59G 7 142 
Upon 


ring Eaſt- India Stock to be transferred, 


and Trouble therein. Page 123 
[A Declaration upon an Agreement to 


A Declaration upon a Promiſe in Conſi- 
ſue for a Debt, with an Exception to the 
A Declaration upon à Promiſe to — 

tiff would not proſecute a Suit then 


A Declaration upon a Special Promiſe 


A Declaration for not repairing: a Meſ- 
ſuage purſuant to a Promiſe. 173 


- 1:08 


of Money — That the Defendant re- 


pay Money, in Conſideration of a Pro- 


Gn 
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* 
88 
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Upon a Policy of Inſurance. Page 223 
An Imparlance —— 
Ship arrived in Safety, and a Traverſe, 
that the Spip, Tackle, Sc. were all 
funk A Demur rer Excep- 


tions taken to the Pleadings. 


Againſt an Executor, that in Conſidera- 


tor, that the Teſtator undertook: to 
provide for him in a plentiful Manner, 
and to uſe him as his own Son. 116 
A Plea, That true it is, that the Plain- 
tiff came into the 'Teſtator's Service 
on the ſixth Day of March: 1647, and 
there continued till the laſt Day of 
December 1658; and that the Teſta- 
tor did plentifully provide for the ſaid 
Plaintiff, and paid him 8 J. yearly for 
his Wages.; and a Traverſe, that the 
Plaintiff continued in the Teſtator's 
Service till the firſt of November, in the 
the 16th Year of the King's Reign — 
A Demurrer thereto — A Joinder in 
Demurrer The Continuances = 
The Judgment The Award of the 
Inquiry —— The Exceptions taken to 
tbe Pleadings. 
A Declaration to try a feign'd Iſſue, 
whether the Defendant had receiv'd 


Money out of the Partnerſhip. | . 139 | 


A Declaration for not Making a Steep- 
ing-fat, for the Making of Soap in an 
artificial and workman-like Manner, 
purſuant to Agreement. 170 


kes and Diſturbances. 
A Declaration for obſtructing the Plain- 


tiff in the Enjoyment. of his Com- 


Nine fe th HER Wat RE 
A Declaration for the Tenant of a Copy- 
hold Eſtate againſt another, for dig- 
ing Turf upon the Common of the 
Copyholder, whereby the Tenant could 
not enjoy the Common for his Cattle, 


in as ample Manner as before. 114 


A Declaration in Caſe for ſtopping up 
the Plaintiff's Lights. 143 
A Declaration for a Nuſance in obſtruct- 
ing Lights. | {OL pms Lb 146 
An Imparlance —— A Plea of another 
Recovery for the ſame Nuſance — 


A Demurrer — The Continuance — 


A Judgment for the Defendant —— 
The Caſe, inet 185 


A Declaration for annoying the Plaintiff, 
by Erecting a Lime-Kiln near his 


. 


Houſe. 127 


” * 


4 


£ s % 1 
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tion the Plaintiff had ſerved the Teſta- 


tte Plaintiff,” being a Barber, whereby 


119, 118, 119 


Declarations far Wrongs, Nuſan- 


Lond. R 
A — 


nce. Page 223 A Declaration for Stopping up a Lane» 
A Plea, that the 8 y 


; ſo that the Plaintiff could not carry 
his Coals, whereby he loſt his Cuſto- 
mers. Pa 133 
A Declaration in Caſe for diverting a 
aer e 1: 
A Declaration for an Annoyance by a 
Shoemaker, for Conveying a nauſeous 
Smell by his Oils and Excrements out 


bim made, to the Houſe and Shop of 


he loſt his Cuſtomers. 169 
A Declaration for Breaking down the 
Plaintiff's Incloſures, whereby the 


the Plaintiff's Cloſes.. 219 
A Declaration for digging ſo near the 
Pllaintiff's Houſe, that it fell down, ſo 
that the Plaintiff was forced to remove 
to another Habitation, and could not 

carry on his Trade therein. 195 
The Defendant pleads a Recovery in a 


A „ ˙—˙ 0, . * 


'  Mihaelmas Term laſt, the Plaintiff, 
and one S. B. impleaded thein, and 


And the Defendant's Plea— The 


Defendants were Guilty, and others 
not — The Judgment for the Plain- 
tiff; as to the Defendants that were 


| that was acquitted Satisfaction ac- 
_  knowledged by a Warrant of Attorney-- 
The Averment of the Identity of the 
_ Houſes that fell down ——— And of 
the Digging. the | Soil —— And like- 
| wiſe an Averment of the Identity of 
the falling down of the Houſe —— 
And of the Perſons in the Action — 
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4 | For Reſcuing a Diſtreſs for Rent. 210 
| A Declaration for a Reſcue and Pound- 
| Breach. The Defendant D. pleads Not 


_ guilty and an Iſſue thereon — The De- 
fendant B. pleads Not guilty as to break- 
ing the Pound—And an Iſſue thereon— 
And as to taking the five Hogs he pleads, 


hold, c. Replication, that the Place 
where was the Plaintiff's Freehold — 
And traverſes the Taking at the Place 
in the Defendant's Plea The 
Defendant rejoins a Tender of A- 
mends —— The Caſe. 211, 212, 213 


In Caſe in the Nature of Decett, 


For Deceit in a Bargain. 140 
A Declaration in Deceit for Playing with 

falſe Dice. | 164 
The like. Toh ER ang ibid. 


A Decla- 


X A Hans for andi apo 5 


203 
A Declaration for Words ip oken of a 
A Declaration for Words Fpoken of a 


1 of a Virgin, ee ſhe loſt ; 


| For an Eſcape of a Priſoner upon a 


Againſt a perſon for Reſcuing one that 


that the Place where, Cc. was his Free- 


8 


By 1 8 3 3 — . n m 
117 6ͤr'ö 


LY 
a 


Y, 


mo e ee e eee ET Era 


Contained. int | thit 


. « a, 


4 3 
ch 


E he — Hos the. Sth. of 2 


A Declaration for ſelling a - Gelding + to 
the Plaintiff, knowing it to be the 
Property of another. 


Jn Trover and Converſion, 


In Trover by an Executor for Cattle loſt 
in the Li 1 
In Trover by an Adminiſtrator, 178 


In Aﬀtons againſt Tradeſmen founded 
upon the Cuſtom of the Realm, 


A Declaration in Caſe againſt an Inn- 


keeper, for ſuffering the Horſe of his is 
Gueſt to ſtray from the Inn through | 


the Innkeeper's Default. 144. 
Upon the Cuſtom of the Realm againſt 


a common Carrier for loſing Goods, 


with an Exception to the Declaration. 


5 1 145 
F 0? other tUrongs. | 


Againſt a common Carrier for Overturn- 


ing his Wagon, and Breaking a Paſ- 


ſenger's Collar- bone. 229 


Page . | 


e-time of the Teſtator, 124 


Anne, for the better Security of 
Rents, and ent Frauds by Te- 


nants. E e 1 
A Declaration for Driving a Coach over 


a Chaiſe, and thereby Bruiſing the 
Plaintiff. 158 


A Declaration for Taking away A Gel- 


A Declaration for exceſſively Working a 
Mare. 127 
A Declaration in Caſe, in the Nature of 
an Action of Waſte, for him in Re- 

- mainder for Life againſt the Leſſee for 
Years. 201 
For a Recor, againſt an Executor of 
the former Rector, for Dilapidagione. 
ii 

Againſt a perſon Obſtructing the Per. 
| formance of a Building Agreement. 


On the Starute of Winton for a Rob- 
" with a ſpecial ee 150 


ATA. 


ding. . 140 


x 183 


1 
| 
| 
| 
| 
| 

| 
| 
| 
| 
5 


ED m - 
—— E — 


; 


MT e, IF r 


{ 


as vn ts 


8 . 
r 


e 


Y 
< 


4. 


. 

5 >: 
2 
< 

ES. 

* EY 
&# 

LY 2 

FT 7 

Fn, . 

> 9 
3 3 
Dn 5 


* 
44 
. 


0 e 
ee , 04 


an 


1 5 
r 


5 A 


5 AR 


HS 
* 
1 * * 
#4 
** 1 
* 
2 WES 


- A, 
4 © . 
TEX 
* 
% 
4 * ay, 
2 . 


%s 6. 2 a. 


3 * aj 4 


2 


1 
N 


* 


7. 18 
1411 


5 
£ + 
"'* 
4 


. 
* 
* 


* 


> pang rt Fang. 2 

1 - wr FE 
5 = 

TTA a 


— 
+ 
. 


dls rs 


A 
2 $000 ra — ng ret te Is ttt ogy" 
FE Een ES r 
; 


—_— —— 


N of 


—— — 


” 
—— — — — —— 9-———_ 


Ko 


13 x 


8 


Fg b 
o 
» # *$ 4 & £ * — yg. Ws, - * 
. * . * ” . 
* =” 0 ; $ \ Fa q 34 * . 


* 8 a # 
> 1 ; 
- 
7 . Y 2 92 22 1 * 
1 5 5 
, ) 5 0 
1 4 * t : 
2 5 * N 
” * I : 2 
2 4 4 * 1 5 8 3 4 1 
= . 5 
1 - " * 
. Py * . 
, K 4 " "+ © 
. ＋ * * 6 4 oe: of 
= 5 . N 
k * a 
Ly = * * 4* * — « — # y 
s 0 
es . » « 
4; R 
* | ; 1 ry 
\ 8 19 oF "> ” p IJ : +, * 
* - 4 e n * 
* A 3 N & at * n 4 x 
£ i — 
£ 
* . 
a 
- 


3 IM 


Ann 


* 4 [ 
5. "- | ( 
% 
-— 
8 * : . 5 y 7 mY . Nee — g Ws 
— re eo otro eroom denn Deny — ents ar PI NG, A 
„ KS i EI ee ee eee Babs EET TINT eee * 5 s ee BP ba 8 a a * 
a ? p * e PPP N 23 N 
[1 : bh. * 
: PO N + SE a ; 
* . & * a0” * 3 "© N ö 
N ? . | 4 * * A 
+ 4s * "A %. "I * + 4 % * 4 : F 1 x 4 | 3 1 6 
4 {4 7 \ & hol 15 4 
7 i I 3 1 8 * * x *. 3 * x <2 9 & 15 is + "7 
1 oy - 3 r 4 4 | 
S =,” N N * - ö 8 A mn — Ip 
CIA by Tis = = 264 3 54 TR — 2» — — A , 8 _ 1 2 
: N & * 1 Lich d yore R 
5 
* * . LY £7 ks. 1 # 1 1 
1 N 3 * by : 
8 * 1 „ee 1 12 oy 
5 4 : n 
2 + 1 
* . 5 F 
. 4 . 
f : # — 
4: x # Wo 
* 4 
2 i 1 * * . 
„ 4. 8% 4 1 
+3 N 
144 1 
1 
£4 2 a... 


. ” * £ 7 : 
8 % : ; ? 
: * * 3 "IR 2 By * * 
| Ws f bo a Tx EE 
- Fo * * x ; ; : p 
£ 8 n ; 
x * ; f 
; A Tv... [1 4 | 1 8 | 1 " i 
he thay = | 3 0 
9 * as, # 7 TY y * * N g >» 
q 7 : 4 " 4 k 


— \ 


» 


* 


Note, T hat the Uſe if the Baer a, b, c, are t0. Ho that the 
Caſes are in ſuch Pages * zo the 15 the W or " th 


Bottom of rhe Ls 


Adams v. Dixon. 
Adams's Caſe. 


Alderſon & a v. Miller. 


y—_ — —— 


A Phot and bs Wie . Blofield. 
Page 309 b. 
293 à. 
f r. SIT 6 
Adavis v. Fleming. 249 b. 267 b. 
Adams v. Statham. _ LY 
Aderton v. Dunſter. 
Aglionby v. Towerſon. 
Agar v. Liſte. 
Aier v. Froſt. 
Aiſh v. Geriſn. 
Alcock v. Blofeild. 


291 b. 
393%. 


305 C. 
329 5. 
3176. 
3746. 
325 6. 


Alford's Caſe. 

Allen v. Harris. 
Allen v. Randell. 
Aleſton v. Moor. 
Allen v. Smitn. 
Allyns v. Sparks. 424 6. 
Always v. Broome ad others. 211 4: 
Alwin v. Taylor. 3858 4 
Alwin v. Taylor. 


1h 366 4, 
Ambaſſador Spaniſh v. Gifford. 302 v.. 
Ambroſe v. Roe. 


Ambroſe v. Roſe. 
Andrews vv. Bird. 
Andrew's Caſe. 
Aniſon v. Starkie. 


* 


335 b. 
271 C6. 
440 b. 
321. c. 


LY 


"2206 : 


326 c. 


273. 
n | 
20 Þ. 
211 24. 
272 bh. 


2704. 
240 c. 269 4. 


5 {| Anonymus. 5 


256, 259, 35 


240 4. 
© 842 5. 252 0. 
5 B99 c. 
2.390 c 


265 E 


266 5. 


266 a. 


267 5. 


269 4. 


270 4. 


273 4. 


275 4. 
285 6. 
295 c. 


308 c. 


323 C. 
367 6. 
377 6. 


B. 


251 c. 
265 c. 
265 c. 


Wood. 
266 6. 
266 c. 
268 4. 
269 5. 
270 b. 
271 C. 
271 4. 


272 5. 
273 4. 


rotman. 
278 6. 


294 4. 
300 c. 
319 4. 


325 a. 


$71 4, 


388 a. 


421 c. 


Auſtin V. a 


Page 93; 


234 ©. 
252 b. 


256 6, 
260 C. 


265 c. 
266 5. 
267% 4. 


269 a. 


269 4. 


2170 4. 
271 4. 


271 4. 


273 4. 


214 6. 


255 b. 


276 c. 
295 4. 
305 b. 
322 a: 
335 0. 


377 6. 
408 4. 


| Auſtie v. Maſon. 10 5 
Appleton v. Burr. 
a 


237 Cc. 
252 b. 


259 a. 
260 a. 


264 c. 264 6. 265 4, b, c. 
265 c. 


205 c. 
266 5. 
266 c. 
267 a. 
268 6. 


269 c. 
271 6. 
272 à. 
2 73 4. 


274 6. 
275 Ce 
278 b, 


| 295 7 


310 6. 


326 b, 


358 b. 


377 b. 


408 C. 


L. Phillips. $52 6 . 


437% a: 449 & 


381 


267 c. 


432 C. 
Apple⸗ 


— 
—— 


% 
—— Pe. Fi tar A = - 
» OBE —— 


| 
F 
_ 
1 
if 
9 
if! 
=_- 

ll 
| 
| 
ö 


— 


—ͤꝗu— — 


8 — harera; certain 
_— — trons etal 
" * E: oo 
. ae Sat ce 
4 


EE — 
* e n * 2 6 * n R 
FEES FFC 8 > "I r ? 8 - 
"I W IF 8 7 ³˙Ü¹mA x EY ca 1 * 
LEND: n . r 3 8 — - 7 3 WO OY. — 
— — Vets Saad £ r A ao ESE 4 SB . — 952 : ro - 2 1 


8 A * * 9 


* ö 9 
8 r Ro 2 
4 * * * . 


* F iS omeres] a RES. E 
* ; ESE "7X oo an" . Sa Po N TOY TY 
— rel . 8 * . 2 oY 2 = , „ r 
5 5 A „ . — wr SEE 72 
. S , ; : 3 * : 20S 777 oe Fe, 8 == 
ES. 5 Mm. A * e NARS e n 
Te * e N . 0 = 
9% _— a > - Caf an : < . 8 „ En \ 
f SI : 3 — 5 Se - l 0 „ 
—— — - 8 2 = 
2 


* ES 2 
. 
—— — 


0 3 0 ee 
— at AS =O 
* . ** 
- 2 $7 2A 2 


ny "4 — - 
* F. I II. +; 72 — 
. — een OD 
; . * — 
9Jꝙ%ͤ A A ro SED 
* — * 


— 

— —— - 
— + 
r 


_— 8 — 
. 7 M 
wo. S = 17> — 
* 133 7 
* - 7 
* ee 


2 
— . ]⏑‚————— or me Ss © er ＋ꝓ—— — « 


7 

1 1 
=: 
1 
„ 5 
#: 6% , { 
_—_ 

. 


waa +; 


— 


Pak — is 
”_ . * 
7 — 4 5 ACC BER, a a „ — — 8 2 — 
* 2 — vo.” >» * 3 * 3 £ — 4 — 3b — — q = et hen 2 
ret br Sn —U— — — 2 — ent = — 
1 — IESN 3 yo — ES 5 — 
. Os MC OE e ⅛˙ A He fro oe rg EX 
. R — 8 —— 7 
Pg 


Ball v. Bridges. 


ee v. e 2 309 b. 


Apthorpe 


v. Cockerell. 
Archibold v. Borrell. 


Arundell v. Gardiner. 


Arundell's Caſe. 
Arundell v. Mare. 


Arundell v. Triggono. 1 
Archbiſhop v. Kemp. 


Arden v. Goads. 
Armitage v. Diſon. 


Aſcue b. Sanderſon. 


Aſh v. Brudnell. 


Aſhley v. Freckleton 
Sir Anthony Aſhley Eng 


John. 
Aſhton v. Blagrave. 


Aſtrey v. Ballard. 


Atkins v. Wheeler. 


Atwood v. Monger. 
Audbery v. Barton. 
Audley v. Halſey. 

Audley v. Halſey. 


Auſten v. Gervaſe. 
Auſten v. White. 
Auſten v. Manden. 


Auſten v. Bewley. 


Auſtin v. Auſtin. 
Auſten v. White. 


Aylet & U v. Onſlow. 


Ayres's Caſe. 
Ayre v. Pinchcomb. 
Ayre v. Higgins. 


Ayres v. Oſwall. 


Ayre v. Higgins. 
Ayre v. Higgins. 


B. 


Baal 0. Baggerley. 
Baal v. Beggerley. 
Badcock v. Atkins. 


Lambert. | 


Baddington v. L 
Bagnall v. Knight. 


Bagnall v. Sacheverall. 


Baily v. Birtles & aÞ Exec. 
341 c. 


Baily v. Merrell. 
Baine's Caſe. 
Baker v. 
Baker v. Morfue. 
Baker v. Bearman. 
Baker v. Peirce. 


Baker v. Edmonds. 


Baker v. Morfue. 


Baker v. Morfue. 


Baldwin v. Flower. 


Baldwin v. Flower. 


Baldwin v. Cole. 


1 


60h. 


213 b. 
236 4. 


268 c. 
237 b. 
387 & 


391 5.7 4 


— 


2 Caſes ws 


— — " 


Ball © v. Roane. "Toes 252 c. 233 b. 


| Bale *. R odes. 


297) B. 
37760. 


* 


Ball v. Roane. 
Ball v. May. 
Bancroft v. Coo. 
Bank v. Stacy. 


Barber's Caſe. 


Barber v. Dennis. 
Barber v. Fox. \ 


. Bard D. Bard. 


388 6. 


251 b. 


_ * 


— — 


Barham v. N etherſall os; a. 4 


279 c. 


Backurſt v. Clinkard. 


Barker v. Hallifax. 


Barker v. Reading. 
| Barker v. Ringroſe. 
Barnabas v. Trauntor. 
Barnardiſton v. Soame. 


Barmunds v. 
Barnard v. Levett. 


. | Barnes's Caſe. 
Barnes v. Carey & a7. 


Barnes v. Ball, 


Barnes v. Conttentine | 


Barnes v. Prudlin. 


Barnehurſt v. Calbott. 
Baron v. Aldeworth. 


Baron v. Aldeworth. 


Baron v. Sleigh. 


| Barrett v. Winchcomb. 


Barrow v. Gray. 
Barrons v. Ball. 
Barton v. Edmonds, 
Barwell v. Kenſey. 
Baſſett v. Maynard. 
Bate v. Rockwood. 
Bateman v. Buxton. 
Batterſey's Caſe. 
Batisford v. Vate. 


Batmore v. Graves. 


Batmore v. Graves. 
Batts v. Penny. 
Bawtry v. Scarlett. 


Bayly v. Child. 273 b. 350 b. 
Bayly v. Churington. 


Bayly v. Maynard. 
Bayntree v. Sharp. 
Bayſhaw v. Walker. 
Bayle v. Gird. 
Bayle v. Gird. 


Baxter v. Shade. 


Baxter v. Shade. 
Baxter v. Jackſon. 


262 4. 


273 6. 
440 c. 


288 5. 
358 c. 


274 4. 


2424. 
410 5. 


274 c. 


264 c. 


295 C. 


432 c. 


273 c. 


274. c. 


325 C. 


43 6 4. 
436 c. 
408 4. 
4376. 
296 a. 
253 c. 
445 C. 
436 5. 
364 c. 
266 c. 


428 C. 


294 4. 


396-4. 


3 61 5. | 


368 5. 


347 b. 
l 
260 5. 


2254. 


Baxter v. Woodyear and Orbet. 


Beake v. Kent. 
Beale e 4F. v. Penrys. 


338 A, 


449 6. 
36 c. This 


Caſe is nian ; for the Caſe is 


you 


i tt. 


"> r 0; e r N = 


2 apes of ; me 2 —.— 


thew 404. and in I Salk. 319. by| 
te Name of Pennoyer v. Brace. 
| Heaucbampe v. Meggin. Page 289 a. | 


Beauchamp v. Neggin. 2935 C. 
Beaumond v. Haſtings. i 
Beeks v. Thyrwit. 38 6. 
Beckford v. Clark. „ 
Beckingham v. Vaughan. | 8 
Beckwitt v. Notm. 309 c. 
Beckwitt v. Pott. 309 6. 
Bedhead v. Smith. 2380 c. 
Belaſyſe v. Heſter. 96 5. 
30 beler v. Brook. 424 4. 
Belcher v. Hudſon. 328 6. 
Bell v. Knight. F567 
Bell v. Catesby. . 


Bell v. Fox ab. 337 4. 
Bellingham v. Minors. 264 b. 2840. 
Benbridg v. Day. - 370 4. 
Benham v. Springe. 330 6. 
Beningſage v. Ralphſon: 309 b. 
Bennett v. Tabram. 266 4. 
Bennion v. Watſon. 43 ö. 
Benſon v. Muſgrave. 174 a. 4366. 
Bennet's Caſe. 252 b. 260:b. 271 c. 


Bennett v. Trabram. 260 b. 
Bennett v. Hill. 375 35 b. 
Bennus v. Guildley. 430 c. 
Benſon v. Welb 136 c. 
Benſon v. Morals. 266 a. 


Benſon E Us". v. Hall 6 Us . 267 a, 


Berisford v. Preſs 22925. 
Beresford v. Gaodrouſe. 296 b, 
Beriſted v. Brefſe. 264 5. 
Baſy v. Child. 250 b. 


Berkley v. Counteſs Pembroke. 413 c. 


Biret v. Wilſon, | 


55 5. Modern 7 the Name | k 
of Brace . Pennoyer ; 31 Car- 


Birks v. Tri ippett. Page 056. 165. 
Biſhop DN. ditaherbert. 3 | 265 " 
Biſhop v. Fitzherbert. 275 45 C. 


| Biſhop v. nnd Ware © 7” 
Biſſe v. Tyler, 379 „. | 
Biccott v. Ward. 5 8 5 431 
Blackborne v. Greves. 368 1 
Blackham's Caſee. 392 6. 
Blackhead v. Cock. 32 \ fo 
Blackhouſe v. Moor. 376 c. 3/6. 
Blake v. Stanley. 268 4. 259 c. 


Bleverhaſſet v. Baſpoole. 269 5. 
Blithe v. 7 175 430 b. 
Werde v. Barnes. 239 4. 3 Cro. 

30). 266 b. 286 4. 


Bernard v. Levitt. 264 c. 
Bernard v. Beal. 274 c. 
Berry v. Heard. * 368 5. 
Berry v. Nevey. 368 c. 
Besfich v. Coggil. 326 4. 
Beſwick v. Comeden. 409 4. 
Bettiſworthi v. Campion. 302 c. 
Betts v. Trevaniaxæ. 22 b. 
Bickford v. Bickford, © 30 4. 
Bick v. Edwards. 430 c. 
Bickner v. Wright, 430 5. 
Biddlesford v. Onſlow. 409 4. 
Biddlesford v. Onſlow: 436 5. 
Bigg v. Malin. 326 a. 
Bill v. Lake, 329 c. 
Bill v. Neale. 274 5. 
Billing v. Knight: 254 4. 283 c.| 
Birch v. Wilſon. 4366. 
Bird v. Watſon. 8 377 B. 
Bird v. Aſtcock. os 7% 


Blockley v. Slater. 431 c. 
Blumley v. Roſe. 260 4. 
Blunden v. Euſtace. 268 4. 
| Blunt v. Cocke. 273 c. 
a 399 5. 
Bodhead v. Smith. . 250. 
Bold v. Broking. | Ma 4 
Boles v. Laſcells  _ 
| Bondfeild v. Linton. | = wy 
Bond v. Paine. 
Bonnell v. Foulke. N 8 5. 
Booth v. Searle, tee. 
Booth v. Leech. 264 b. 
Boſden v. Thinn. 289 4. 
Boſton v. Tatam. 266 4. 
Boucher v. Wiſeman. 438 c. 


286 6. 
Boulton v. Ranks. 408 6. 
Bourkmore v. Danrell. 308 b. 


Bourne v. Maſon & a/. 289 c. 
Bower v. Southwell. 1 „ 
Bowes v. Powlett. 295 4. 
Bowler v. Marſhal. 321 6. 
| Bowlſton v. Hardy. 436 b. 
Bowyer v. Lenthall. 321 c. 

| Bowyer's Caſe. _ 
Box's Caſe. 268 4. 
Boxe v. Barnaby. . 
Box v. Taylor. „ 
Boyle v. Scarborough. 295 c. 
Boyle v. Bagſhaw. 295 8. 


Sir Edward Boynton”s Caſe. 270 b. 


Boys v. Boys. 242 b. 
Bradbury v. Burch. 434 4. 
Bradley v. Denny. 335 b. 
Bradley v. Jones. 


430 C. 


- 


In . * pax — om 


Blanchſlower v. Atwood. 264 6. 
Bland's Caſe. . 253 b. 254 a. 275 6. 
281 4. 
Bland 0. Edmonds. 282 b. 
Bleſs v. Froſt. _ 377 4. 
Bleſſet v. Johnſon. _ 272 c. 


Boulſworth v. 285 b. 


© 
PCP * 


x OT I” mom 


* — — 8 — — 8 2 — IO IO CITI * 2 
— . ]⁵—; —˙?]1—0⁰Tkj ——˙·¹ N! —⁰˙ ˙ . ² 22 — — 


AA hte 


"yy » 4 png” — 
— — A GGG /// c ES. Ss 
: N A . 
q p 1 TEDEL SS SS. hin ene, Ine _—_ ; 
= 4 EO * 
4 — TC 2 I 
- 1 = 


3 4. #4, — , v 


FA BL E 0 The Name F. NY Caſes. ; 


— — ry — 
0 


Þ 7 4 "> 

r 
IT” 25 5 cd Es 
3 ; 


Brookes v. Clark. 


Brown 


2744. 
Brand b. Liſley. 
Brawne v. Michael. 
Brawning v. Litton. 
* r 
Sir 
Bray v. Andrews. 
Bray v. Hays. 
Bray v. Hern. 
Bray v. Holtby. | 
Brenly v. Ford. 
Brent v. Ingram. 
Brett v. Peggrim. 
Brett v. Trevilian. 
Brett v. Trevanion. 
Brett v. J. S. & Us. 
Brewer v. Southwood. 
Brian v. Cockman. 


430 a. 


Brian v. Twite. 
Brian v. Wilkes. 
N v. Milles. 


+ 27 5 5. 


Bridge v. Cage. 

Brigg's Caſe. 

Bridges v. Playdell. 
Brightwell v. Robſon. 
Brimsby v. Balgy. 
ITE s Caſe. 

Broad v. Jollyffe. 

Sir W illiam Bronker's Caſe. 


Bite V. -Dowſe. 
Brook v. Dowley. _ 
"Brovkes's Ca/e, S456. 
Brookes v. Smith. 
"Oc 267 c. 
Brook v. Watſon. 


Brook v. Wiſe. 
Brooks v. Strond. 
Brook ©0. 


| don bank V. Taylor. 
| Broughton v. Biſhop of Coventry 


and Lichfield. 
Broughton's Caſe. 


Brown v. Brinckley. 
Brown v. Audley. 


Brown v. Bruckley. 
v. Charlton. 
Brown v. Davis. 


Brown v. Hare. 
Brown v. Hedges. 
Brown vb. Dankes. 


Brown v. Lane. 
Brown . London. 
Brown v. Low. 
Brown v. Martin. 


255 4. 


Brown v. Mitchell. 


I 


Brahe 7, wee ft Page 299% 


e. 


"+ 5.8 
5 c. 
S$r Henry Mountague. 
i 


36% 4. 


275 C. 


295 5. 296 4. 
224 4. 
333 6. 


408 4. 


dward Bray v. Andrews. 252 ö. 


255 6. 
245 4. 
273 C. 
43 7 b. 
. 
366 c. 
293 b. 
265 4. 
251 a. 
2960. 
336 c. 


268 b. 


20 c. 


258 b. 
260 b. 
289 b. 


266 c. 
267. c. 


279 4. 
289 b. 
270 h. 


274 4. 


292 b. 
267 a. 
273 4. 


+ B03” 


245 b. 


274 b. 


268 4. 
284 c. 


30% c. 
270 a. 


273 a. 
268 4. 
259 c. 
264. C. 
217 4. 
304 4. 
393 c. 
270 c. 
283 4. 
311 6. 
SEPT, 
329 b. 


2736. 


339 c. 
262 a. 


"SOX: 1 


[Brown . St. John. « 
f 273 b. 
Brown D. street. 27³ b. 
Brown v. Taylor. | 
Brown v. Gibbons. 0 
Brown v. Wotton. 
Browning v. Denham. 1 | 
Brownlow v. Lambert. 
Browſe v. Cary. 
Broxhome v. Dager & 06. 
Bryan v. Wilkes. -\ 
Bryan v. Cockman. 


Sr William Brunkard v. 


rig V. Mane: i! 
Brunt v. Spencer: 


2 5 bes 1 — 


Page 272 c. 


282 5. 
274 As 
439 . 


269 c. 
387 4. 
329 b. 
N 381 4. 


267% 4. 
274 4. 
266 C. 


261 4. 


Segar, | 
2530 


- 267 . ; 


264 Þ. 


Duke Y. Buckingham v. Pembroke. 


Böckler v. Moor. 
Buckley v. Wood. 
Bucknall v. Swinnock. 
Bull v. Knight. 
Buller v. Crips. 


Bulwer v. Smith. 


Bull v. Mayo. 


Bunnworth v. Gibbs. 
Burde v. Plain. 
Burges v. Steer. 


Burton v. Eyre. 


Burton v. Token. 
Burton v. Chapman. 
Bury v. Pope. 


Calverlys v. Plummer. 


Bury v. Wright. 


Busby v. Hadderton. 
Butcher v. Andrews. 
Butcher v. Potter. 


Butler v. Waterhouſe. 
Buter v. Waterhouſe. 
Butler v. Paynter. 

Butler v. Play. 

Butler v. Paynter. 

Sir William Button's Caſe. 
Button's Caſe. 

Button v. Hayward & Us". 


Butts v. Penny. 
Byron v Elmes. 


271 4. 
Bynion v. Trotter. 


C7 
Callonel v. Briggs. 


Cam v. Oſgood. - 
Campbell v. St. John. 


Cane v. Goulding. 


Bullock v. Smith. TON | : 


330 5. 


236 b. 


329 5. 
366 4a. 
312 5. 


380 65. 


236 à. 
254 4. 


326 b. 


295 c. 
438 . 
431 b. 
269 5. 
333 0. 


404 4. 
239 c. 
327 a. 


309 4. 

35 b. 
364 6. 
366 à. 
260 6. 


£2 3 i 6 a, 
274 b. 


269 c. 
250 &..- 
250 b. 
264 6. 
366 4. 
274. c. 
2 05 c. 


1 Salk. 112. 
| 302 As C. 


318 4. 


371 4. 


275 4» 


Cane 


7 57 


WF TA B E 


8 1 


Came v. "Gelding, Y |» Page r AT 
Caper v. Dickenſon. 296 5. 
Calthorpe v. e oh 408 4. 
Calthorpe D. Phillips. 41 I Ad. 
Canterbury v. Kemp. id 389. 


Cantrell v. Stephens. . 
Cantrell v. Stevens 
Curle's Caſe. | ien 


en 4255 
430 C. 
259 * 


* 4 
7 

E LB 

i . 87 

4 by 
© , 

- 
: = 


| 


| Glarke s Caſe. 


Cline A Hall Areas 


'Cleark v. Gilbert. 
Clerk v. Mea. 29ibet 
Clerk v. Deal p. 
Clerk D. Moor. mar} 


Clerk v. Palady. 


F. 23 5. 

437 c. 
60 C. 
a Ui 274. 
5 fi e 
436 e. 


Carol b. Parka wm Cliſon v. Proctor. 80 -t 5c. 
Carle's Caſe. 2% ei Clerk v. Payer. u 3663 
Carlion v. Mills. 235 6 Clark v. Dorcheſter. 22860 c; 
Catter's Cf.. in BE! Clerk v. Dyer. % „ „Se 5. 
Carter v. Foſſett. +1 - 44461 | Gleark v. Gilbert. „en 258 c. 
Carter's Caſe. 274 6, | Clark v. Gilbert. 2280 b. 
Carven v. Pierce. 253 C. 259 a: | Clark v. Fitz- Williams. 377% c. 
Carver v. Daune. n, 26341 Cleydon v. Taylor. 352 4. 
Caſſabilly v. Brett. 26% 4. Clerk v. Bealyp. 4431 4. 
Caſtrell v. Townſend. 264 5. Clovell v. Cardinal. 434 4. 
Caſtle v. Taylor. 323 c. | Clifton v. Gibbon. 295 c. 
Caſtleman v. Hobbs. 2 58 c. 265 b. Clarke Auditor's: Caſe. 261 6. 
Cavendiſh Lady v. Middleton. 338 c. Coan v. Bowles. 35 C. 
Cawdry v. Fetleyos. 21 5. Cockram v. Welby. 436 a. 
Cawdry v. Highley. + 27 4. Cockſale v. Mayor of Bommten. 236 a. 
Ceely v. Hopkins & Us. 267 c. | Coggs v. Barnard. * © Ad: 
Ceely v. Hoskins. 267 4.| | Caleman | & al v. Bard 63 _ 
Chadwick v. Sprite. 2956. 1155 e 996 
Chamberlain v. Cooke, 429 b. 432 4. een & Us v. Harcourt. 20 C. 
Chambers v. Maſon. 3916 Colome's Caſe. 267 a. 
Chambers v. Workhouſe. 3475 | Coles v. Kinder. 2364 C: 
Chambers & Us? v. Ryley. 271 4. Coles v. Haveland. 252 b. 256 c. 
Chambers v. Pattinſon. 368 5. 259 b. 267 b. 
Chambers v. Taylor. 238 6. Coles v. Sybly. 5 r 138 1b. 
Chandler v. Lopus. 342 6. | Collier v. Burrell. 267 b. 
Chapman v. Brook. 431 c. Collins v. Mills U. 296 5. 
Chapman v. Allen. 366 a. Collins v. Ford. 3 „ 4265 
Chapman v. Allen. 390 c. | Collins v. Martin. 273 b. 
Chapman v. Southwick. 299 c. Collins v. Matthews. 274 c. 
Chapman v. Fothergiſt. 291 c. | Collabin v. Vinor. 274 c. 
Chapman v. Flexman. 4429 5. Collis v. Malin. 27% 4. 
Chapman v. Southwicke. 295 c. Colſwood v. Chandler. 271 4. 
Chapman v. 2296 4. Colt v. Gilbert. 258 b, 266 a. 
Chapman v. Liinglite. 269 b.| ' 2726. 276 c. 
Chappell v. Goodhouſe. 267 b. Colſton + . Rot, e ee 
Chappell v. Woodham. 326 5. Combes v. Cheney. 389 4. 395 c. 
Charnell's Caſe. _ 265 b. | Combes v. the ud of Bradley. 
Charnell v. Hollands. 266 4. | . $0 4. 
Charnett's Caſe. 273 a. | Coming's Caſe. i 268 u., - 2” 8 
Charter d. Hunter, 259 c. 2146. | Commyns v. Bowyer. 387 c. 
275 a. | Conſlade v. Ayres. 1233.6. 
Chaſe an Jones v. Lavering. 324 c. Cook v. Bolinger. 37% c. 
Cheſter Biſhop v. Jones. 247 c. Cook v. Baker. 488 a. 
Chetwyn v. Maſon. 270 4. | Cooker v. Whorwood. . 399 c. 
Chetwyn v. Vennor. 338 5. Cook v. Younger. 41 "= 432 c. 259 b. 
Cheve v. Cheſter. 328. 5. Cooper v. Smith. 253 4. 264 6. 
Chickley v. Baker. 2675 c.. „ $91: 6; 
Child v. Lenthall. 433 4. Coop e Whetham & Us". 338 6. 
Child v. Guiar. - 326 6. 3 St. John. 430 a. 
Chimera v. Cod. 335 h. Cooper v. Hawkeſwell. 266 5. 
N e Corbett 


— — — r er dn ee ECON Ie 
c 2 


2 
3 
ty 
| 
1 
a 7 
5 * 
* 


Coram v. Sutteking. 


Corbyn v. Brown. 


& 2 


* : een Pee Poe vagal Daſkon D. Sadd. 


"af te the "Names: | of K the Tae. 


* * 


Dalton v. Suddors 


- 
— 
- 


Dalton v. Selly : TY 5 0 


155 * wn 


2 — 


Corlet v. Hill. 6, Danbuy v. Martin. 261 b. 
on v. Lythoby: 5. Damput v. Simpſon, | 343 b. 
Coles v. Sadler. % * Danbury v. Martin. 1 720 
Gortdn v. Daintry. - 395 6: 1 v. Foxley :- vÞ 412 C. 
Coulſton v. Carr. two 325 B. Darby v. Boucher. 3or- 7 334 6. 
Goufties v. Da ws. 309 6 | Daniel's Caſ. 3 
Cox v. Worrall. 525 2 c. 234 b. Davis v. Taylor. ay: 2869 4. 
Cox v. Humphrys, 5 266 . 273 Davis Caſe. 385 5. 
Coxes Caſe. 2% 4. Davis v. Reyner. Me 7 [29045 © 
Coveney v. wooden. 325 b. Davies v. Gardine. 2868 5. 
Crab v. 43 321 c Davis v. Price. 10T vo 9b 
Craft v. Boite. wd = 188 4.1 Davis's Caſe. AV ! "ny | 
Cragg v. Bonnus. 3218 4. Danbuy o. Martin. + 257 6. 
Cramp v. B arne. 269 C.] Dacy v. Clinch. TINT" 4. 255 52 
Crankbank's Caſe 2239 a: Day v. Clinen. 253 U. 
Crawford v. Dawſon. 266 5. 273 b.| Dawes v. Bolton. 1274 &- _ 
Crawfoot v. Dayle- n 268 4. Pavis v. Wri ght 6. r. &T F hare) 
Creamer v. Wickett. 32 h. Davis v. Ockbam. 3 1 
Srabvell & Us v. Ventries 5 Us: | Davis v. Jones. 22869 5. 
OED 27 6: Davis v. Ockham. 1! 269 4. 
Crizatte 6. Norder de 268 4 Dawe v. Palmer. 2᷑2569 5. 
renn v. Brown. 4515 252 b. Dawe v. Dee. 429 C. 436 5. 
A Weed bit 276 4. Dawſon v. The Sheriffs a London, 
croſt v. Wi inter. 265 c. 410 4. 
Crogate v. Marys. 399 c. 45 c. Dawſon n e. 
Compton v. Philpot. 255 & 265 A Foc d. Haſell. _ origin 2 
Crooke v. Avery. 260 ce 274 h, c.] Dee v. Bacon. 379 c. 
Crofs v. Gardner. 340 4. 2 a. .| Deerly v. The Dutchoſs- f Maza- 
Cros v. Andrews. 437 5 rine. 4392 6. 
Croſier v. Tomlinſon. 329 b.| Dekin v. e 274 c. 
Crowder v. Oldfield. 400 5 Death v. Serwonters. 104 c. 
Cuddington v. Wilkins“ 265 a. Delamere v. Hoskins. 282 bh. 
Cudlip v. Randall. 405 a. Deane v. Crane. 3346. 
Cunningfly v. Rodd.” * 179 c. Dean v. Steel. 2869 8 268 c. 
Culifsrd & Ux* v. Knight 255 4. Dean v. — 252 b. 
Cureton v. Killegrew. - 413 4. Delaware Lord v. Pawlet. 2/1 C. 
Curle v. Tuckes. 22970 b.] Denham v. Stevenſon. 447 . 
Cutfy 85 U' v. Stephens. 328 4. Denton v. Evans. e 
449 c.] Dent v. Oliver. 429 6. 
| Curtis £3 a7 . Collingwood. 289 c.] Dennis v. Turbel. 37% % 
r Auditor's Caſe.” 260 c.] Denham v. Plumpton. e 
Denton v. Cakett. 265 4. 
Denne v. Perry. 38% c. 
' Denyfon v. Burgh. 259 5. 
D. IDeverley v. Welbore. eh a. 
r I ͤDickman v. Allen. 430 5. 
Dabborn v. Martin. 26/4. Dickſon v. James. 432 c. 
Dabridgecourt v. Smalbrook. 295 c. Digner v. Snelling, 245 a. 
296 c.] Diller v. Harper. 38 4. 
Dacey v. Clinch. 253 c. Dixon's Caſe. > . 
Dagg v. Penkeven. 266 b. Dixon v. Williams. 325 Cc. 
Dacey v. Linceh. 267 c. Dobſon v. Thorniſtone. 3 1112 7 
Dalby v. Cook. 331 B.] Dobſon v. Bell. ob 22 
Dalby v. Dorrall & Us. 2236 6. Dockwray b. Dickenſon. 3066 4. 
Dale v. Copping. 329 c.| . ou 4. 392 4. 
Sir Joun Daten v. Janſon. 49 5. Dod v. Robinſon. 21 2. 


204 
2 


- 
” * 
— 5 4 :, 4 
” 7 5 P 
* 3 »% 
5 1 
2 
N F r 7 * 
* 
5 e LAY 2 ot 
OC; y — ＋. 
1 * 
W E 
N ** 2 
9 1 8 8 5 


722 Names 7 . - 


* by Bay" 2 


Ang — — 
Ded . nge 
Dogget w. — ae. x 235 2. 
Doggett V. Dowell. Fl. 296 b. 
Doftin O. White. pitta 
Denne CG boowimt: 
Dorman 1 8 Sag {4 Wy 
Darrel o. Jaye: 130 e a6. 
Dorrington v. bal, +: -. ee 


_"_— 2. 


Edmunds v. Wetltone. 


Page 4595 | 


'» 1 264d. | 


W * , 


1 * A; pos 


Ellis v. Yarborough. 
Ellis v. Hunt. 
Embden 0. Dennis. 

| Emerſon v. Fairfax. 
| Emerſon! Vs Emerſon. | 
Enfield v. Hill. ne 


Engurſt v. nen 13 * 


Dorrington v. Shipper. 321 | Ernely v. Alle. 3% e. 
Dotter v. Ford. 2281 4. Ernely and others v. N 
Downes v. Bec. 296 4. 325 4. 
Dove v. Martin. e 27.0 1:6 Eſoot v. Lanceny. 50011 8 e „ 
Dowſe v. Swan. 2234 C. Eſto v. Brown, 37% ©. 
Drake v. Whitacre. 265 4. | Evans v. Cramlingion, | Cond (© 
Drake v. Drake. 1055 | 211 a: | Evans's Caſe. 2 5 7 N 6. 
Drake v. er 297 5. 267 4. Evans v. William. 409 6. 
Den v. Hill. 4 * 268 c: | Evely v. Livermore. 309 c. 
274 b. Everard v. Hopkins. 417 c. 
| Prijer v. Hulkes. 59 368 c. Eykins v. Moor. 303 c. 
Draycot v. Piott. 37% c. m—_— 0. b ee 3 r 
Drinkwater . Packs”: . 9:1: 0800 i 5 
Drury v. Fitch. 254 4. 9 6. 273 c. et". , 
Due v. Eaton. 258 c. 268 4. F. 
2A 8 1 05 
Pussen & I v. Pool. 316 c. Fabian v. Plant. 318 * 
Duncomb v. Tichridge. 299 c: | Fairley v. Rock. 823 5. 
Duncomb v. —— . 493 b.] Fawlkner v. Bellingham. 41 5 B. 
Dunwell v. Bullock. 37% c. Fawcett v. Beavers, 403 b. 
Duncombe v. Church. 26 c. | Feilding v. Senet. 378 c. 
5 Dymmock V. Fawcett. | 2735 4 Fenn . Dixe. 1411 246 5. 
ö 5 I Fermor v. Dorrington. 2566 5. 
| I | Ferrer v. Johnſon. 438 4. 439 4. 
fl I | Ferrers & al v. Arden. 38 c. 
| E. Ferry v. Hooper. 268 C. 
Ferherſtone . Hurchinton. 294 c. 
kag lechild's Caſe. 857 323 c C: 296 6. 
Eat v. Thoroughgood. 303 c. 1 v. Spencer. 397 c. 
Eaton v. Allen. 252 b. Fineux v. Hovenden. 425 c. 
Eaves v. Mocato. 454 4. Fiſh v. Aſter. 432 b. 
Edwards v. Onſley. 267 c. Fiſh v. Thorogood. 270 &. 
Edward's Caſe. 66: @| Fitzharris v. Boiun. 335 a. 


| Fleetwood v. Curle. 256 4. 268 5. 


Edward v. 0. 2 b. 280 a. 
Edmond's Caſe. 5468 294 46 | Fleming v. Jales. 258 c. 273 a. 
Edward's Caſe. 252 * ect | | Fletcher v. Harcourt, 29 8. 
Edwards v. French. Flewellin & af v. Rowe. 348 c. 
Edward v. Weeks. ? 3 Flower's Gy. 247 b. 269 4. 
Edwards v. Falswes 22865 c. Ford v. Rolls. 45 4. 
Edwards v. Thompſon. 3846. Ford v. Brookes,  \ 283%: 
Eeles v. Smith. 260 6. 27% b.] Ford v. Hopkins. 349 e. 367 a. 
Egerton v. Whitington. 20 4. 412 c. 
Eglinton v. Arunſell's Ge. 260 4. Fofter V. Browning. 254 4. 259 4. 
Elborow v. Allen. 2/1 ö. 2% 4. 28663. 2% . 
Elwin v. Moor. 2282 c. Forteſcuc v. Hext: 367 c. 
Elfique v. Acton. 3% .] Forth v. Stanton. 28 0. 
Elliott v. Blagues. 268 a. | Foſter v. Clement. 321 4. 
Ellis v. Knight. 233 4. 283 a.| Fountain v. . 272 6. 
Elwin' v. Moor. 253 c.] Fowke v. Boyle. 239 5. 
Nn ; e £ | Feser 


Ellis . 1 DA 2. 8 Fee 522 AT "EN AO 
Ellis v. Yarrow: 1116217 10am. 
18.1 11 K. 


welds 250 b. 245 E. 
4 28 4 


4 
7 
WW 
4 5 
KP 
id 
13 
4 1} 
MM 
+= 
= 
? 
4 
q 
\ 
| 


Foxe. 75 — ha 


Ty aud Fig Eacy. 2540. 2 al 


| We. 70% . My nas, wh, At 1 


. Anneſiy : 5 


Frank v. Alſop. 265 b. 2% ö. 
30% U. 
| 3 


Freeman v. Drew's Caſe. v 
Freeman v. Childreſs! 


= , 3 
* * o 
# 4 
% 5 c 


283 4. 
380 K. 


Fremling v. ene 369 E. 
Froſdict v. Sterling. 405 a. 
Froſt v. Ayres. 259 a. 
Froud v. Froud. een 
| Fry v. Carne. : Aw. Gin 264 C. 
Furneſs v. Leiceſter. 340 4. 
Funier v. Jeffry. 326 5. 
* 0. Je 20 2303 c. 
Gainford v. Tuke. 259 a. 268 4. 
Galliard v. Archer. 383 c. 
Gamble v. Dana. 266 c. 
Gamble v. Jenney. 266 4. 
Game e U v. Harvey. 296 4. 
_ Gardner v. Spurdant & Us". 265 4. 
Gardiner v. Jolly. 237 c. 
Gardener v. Spurdance. 259 4. 
Gardner v. Hopwood. 245 c. 
Gale v. Hill. 452 5. 
Gardner v. Helvis. 284 6. 
Gardiner & Ux* v. Parke. 258 4. 
Garnous v. Hodges. 295 C. 
Garrett v. Taylor. 408 b. 
Garrett v. Shelſon. 269 b. 
Gaſtrell v. Townſend. & ado ©; 
Garland v. Yarrow, _ 271 à. 
Garford & U v. Clark. 268 4. 
Sh 276 a. 
Gatton v. Brown, 322 4, 
Gawdy v. Smith. 2143 6. 276 4. 
. Gwe. fol. MD: bocggp Wl) 
Gee v. Egan. 270 a. 
George v. Whitlock. 273 B. 
Gorge's Caſe. © 15s 54 273 B. 
George & U v. Harvey 274 4. 
Gore v. Lord. 248 4a. 
Gerrard v. Holland. 265 b. 
_ Gerrard v. Lyon. 265 c. 
Gerrard v. Dickenſon. 212 4. 
Gi Caſe. © 383 c. 
Gibbs v. Davie. 25 b. 260 6. 
Gibbs v. Dunn. e OF ©: 
' Gibbs v. Osbaſton. 430 4. 
Gibbs . Jenkins. 25% b. 260 b. 
. eee. R156 
Gibbs v. Price. 259 a. 270 c. 
Hi v. Da vie. 276. 


. 


bi 2 = Thompſon. Bilge 85N. 
| Gibbons v. Maggott e a, 272 b. 


Siady ee eee eve 4. 
Gilbert v. Hoptons. of "I 73; 258 . 
Gill w. Horwood. 8 292 b. 
| Gilpine v. Shrine. Send a * FHP 5. 
Gisbourn v. Hurſt. 339 6. 
Glanvil v. Gully. * * . 


Slaſcock v. Duffeild. & 22956, 


Glaſier v. Heliar. © © 232 5 
Glover v. Taylor. 335 K 
Glynne v. Nichols. af. 429 . 
Goddard v. Smith. 11 10 236 4. 
Goddard v. Gilbert.” | 258 b. hg d. 
Godfrey v. Wen. 92 * 
Godfrey v. Fritin. 427 . 
Godfrey v. Saunders. 92 326 0 
Godfrey v. Owen. {pt 2 e. 


' Godfrey v. Mour. hy > 
Gold v. 1 260 C. 266 4. 


Golding v. Wenna. i267 þ, 
Gomerſal v. Wyatts. 384 5. 


Goodale v. Caſtle. 2953 6. 
Goodwin n J % 
296 A. 
Gobdvwin V. Harwood: e. 
Goodwin v. Browne. 26% c. 
Goodyer v. Biſhop, 2868 ©. 
Gore v. Calthorpe. 305 5. 
Gore v. Dawbney. 23% b. 
Gore v. Moortoͤn. 2253 4. 
Soring v. Goring. 296 a. 
Goſſe v. Brown. „6. 
Gough v. Cann. 429 6. 


 Goulding v. Herring. 275 4. 
Soulsborough v. Sheene. 430 4. 
Gowell & Us” v. Birkett. a. 
Gower v. Capper. 329 5. 
Gower v. e e 
Gowland v. Maſon.” "ui c. 2/3 b. 


Granivill v. Robotham. 3% ce. 
Graves's Caſe. eren 
Graves v. Nlanchett. 2 56 a. 274 C. 
Graves v. Drake. 35 6. 
Graves v. Saucer. 407 c. 
Gravenor v. Meere. 345 b. 
Graves v. Sawcer. 338 6. 
| Gray v. Jefferys. 405 b. 
WT Degge. 235 c. 


v. Wälle. 460. 
8 D. 'Brookhouſe. A - 486 W. 
Gregory v. Nevil. 92 5. 
Green v. Warner. a 6.2 
Green v. Legris. 3 87 9. 
Green v. Bronker 62 l.. 387% 
Green v. Bronker and Greenſtead. | 

mou . 


Green v. Green. oa Was 92 b. 


r ² ˙²ö— — ii ed ddt® AGO i th - 4 


Harriſon's Caſe. 


3 


M 


Greeneway v. Horneblow, e 
„ UT c. 327 C. 


Gree 5. How, ois k n BA 


Green v. Danc. 266 5. 
Green v. Lincoln. 255 c. 264 C. 
Sir Richard Greenhill's Caſe. 268 & | 
Sr. Thomas Greſham v. Grinſly. 


272 4. 275 b. 


Greeve v. Copſhill. 294 4. 275 b. 
Griffith's Caſe. 


| «a b. 272 h. 
Griffith v. Johns. -» 7 238 6. 


Griffith v. Morriſon. 241 A 269 b. 


Grimſton v. Reyner. 2295 . 
Griſley v. Lother. 29 c. 


Fr 


Grymes v. Shack. 346 c. 


Guerdon v. Winteflud. 266 c. 
Guild ford's Caſe. Hi. : 273 a, 
Guildeſlew v. Ward. 265 4. 
Gulliford's Caſe,” 2868 , 
Gurnos v. Hodges, aun! 2046, 
Gyer v. Omſtead. 1 05 5 87 22 265 6. 


9 
* 


» & 5 
4% - * * k, * y- " . a * 
1 0 0 * 2 1 8 
* * A? £ > © 5 8 * 2 F : 
* , « 4 * 
£ 7 * * v 
o 1 
Bp WP 1 1 „„ 
i * : : . £ . #- 3 
- . * * "=. «+ ., : 
a” 6 £ 
5 ' ; # 
v.. . 2 1 I ” ” 
, : 3 * * > . 
* k g VI 1 7 1 » 4 L 
0 | 3 9 2 3 1 * 4 * 
Cl «th s a F ; k 8 * 


. 5k : 
Fs 3 
* « 


4 4 281 5. 
Hall v. Mabbs. 273 5. 
Hall v. Woollen! SEELAEE 
Hall v. Roughham. 317 4. 
Halley v. Stanton. 2265 6. 
Hambleton v. Veere. 440 5 


Hamond v. ele 260 * 269 c. 


Hancock v. Hodges. 377% 6 
Hanſlip v. Coater. us 326 c. 
Harbert v. Angel. 2860 4. 
Harbing v. 1 1 384 . 
Harding v. Freeman. 4% 4. 
Hardres v. Prewd. AL 13 289 42. 
Harewood v. Hammond. 322 4. 
Ap v. Beaumond. ory 2646. 


; 3 fat? . 3 266 b, | 
Harkis v. — 


dn v. Ouden. MYA a» "If B. 


Harris v. Tocker. H 0 429 c. 


Harris v. Gibhons. 305 5. 32 c.. 


Harris v. Bowden. 338 2 
8 266 6. 
Harrifon v. Cage 69 U. 302 6. 
Harrifoa v. Newell .Gook! 332 a. 
Harpus v. Spra "1 tiled 265 b. 


Hake b. Melton 2. 


Hale v. Cranfeild. —7 b, 280 C. 
Hall v. „ Hennerſley. 260 4. 2½ 6. 


| 


Hart v. Hunbler, aide 5 4376. | 


Haryived + v. Jones. 


2 


/ a * 4 l & ns 8 $043 44 " 
1 , * wx © | 8 5 : ! TI K 
* 1 . 1 » — 
—_—_— —_— 9 * 
— — —— | | 
| x % x N 5 &; . * 
* «af ö J C J 2 . x 
X . I W * a * * * t 1 W 1 3 * 
4 = Y . Cs. k 
p 4 8 * 1 * . . *%s, ; A \ L 
- P 1 ud A * J 0 1 v "3 WW * * Aa * \ 
* * 
” * 0 ; * e n 
ö 4. n THY ' 
Vo 0% 1 why eee * rer "IM CO CR —_ NIE * 
— 


| 


| Henrig v. Eccleſton. 7 fs 


| 


| 


Hawbank v. Tim: TH 


De v. * 91% Page 275 * 


Harvey v. Newlin- 

| Harvey v. tarde 
e . 

Harvey v. Voung. 

Harvey v. Duckin. 

Harvey v. NATED... ARE 18 


408 4. 


255 c. 
279 6. 


E 339 LUO 
273 5 


275 & 


NHarrey o. Lee. 395 6 


Haſſer v. Wallis. 


Haſſell v. Capcot. 


4} 


Haſſell v. Arman 
Haſting's Caſe. | 


317 Cc: 
242 5. 
260 6. 
269 5. 


Haſtings Lord v. Sir Archibald Dou- 


* £% 


glas. 
Hatch v. Cap ell. 
Haverler v. Tesbtes,- 


Hawes v. Ange. 
Hawes v. Smith. 
Hawk v. Rowe. 


Hawkins v. Billead-. 


Hawkins v. Mildmay. | 
Haydon's Caſe. 11 Rep. 5. 


n v. Moulton. | 2 54 « a 
282 b. 

267 b, 25 
E 
Heath v. Fowle. | 254: a. | 


Heard v. Read. * 26 80 4. 


Heath v. Low. 


* 4 


Heath v. Udall. 
Hedges v. Franklyn. 
Helly v. Henders. | 
Hellena's Caſe. 


Henacre v. Betts. 


Henley v. Baynton. 
Henley v. Burſtall. 


Herle v. Jenney al. 
Herrings v. Finch, » 
Hercote v. Handerin & al. 
Hertford v. Gernon. 
Hern v. Nicholas. 
Herne v. Crowſe. 


Heyford v. Reeve. 


Hicks v. Downing. 
Hicks v. Joyce. 
Higgins v. Emſton. 
Hill v. Arias. TITS 
Hill u. Hawkins. 
Hill v. Aland 
Hill v. Kirkman. 


355 4. 
276 4. 


304 4. 
a 1 6. 


e 


451 C. 
2064 þ: 


2569 CG 
(ho t 1 


- 250 b; 
272 f. 


259 5. 


387 c. 


N 280 5. 
2754 4. 


270 C. 


1 67060; 

5 1865.4. 
27 416 4. 
2 Hir. 


437 C. 
236 5. 


1e, 
345 5. 

327 4. 
c. Hey ford v. Hobſon.” 22 
Harris v. Smitu. 242 4. 11 8 
Harbert v. Angel. 258 c. 


3235 C. 
Hexill v. Oydon. oy 102 988 


i C. 
05. 4. 
. 270: F. 


2066 4; 
108 C. 
2393 5. 
4 333 9. 
409 6. 


Hill v. Wade. 54 068 305 b. 

Hillard v. Contkstle. 2 4. 267 b. 

K 5 Fo 5 

Hill e. Gallop... Und 

HilFs.Cafe. © 0. 1 
c 


352 b. 


440 5. 


274 c. 


Hilton . 


1 377 b 4 


2 


—— a —— d n C —— - we a ee FEA — * - 
BAP 3 = . > — <4 « 
oP . — 1 a n . Get 
Boy 2 a onion Arne ae a at otog — 
4 
5 4 a . 5 $ $7 3 
* «+ - bc I EN wy 2 
* Gt OOPS IE og en ante IS OM — 


r e eee 


Hilton v. Plater. 


How ü v. Pain. 


Pape a 
Hinacre v. Lemon. 1 2866 4. 
Hilſden v. Mercer. 2234 6, 
_Hinch v. Heale. 22744. 
Hingſtone v. Peck. 264 . 


HFinſley v. Wilkinkon. „ 066K |-a 35 s 
Hitchin v. Brook. '' | 27/4 |] 


TREO Serjeant ain an Attorney. | 


269 6. 


Hix v. Hollingſhead. 267.6. 


Hobſon v. Hadſon. 22868 4. 


Hobſon v. Blackwell. 271 4. 
Hockin v. Mathews.” | 235 Þ. 
Thugs v. Vavaſor. 288 6. 295 c. 

| 2596 . 
Hadges v. Marks. I) 414 6 


Hodges v. e. 67 b 


Hodgskin v. Matheus E al. 235 C 
Holdſworth's Caſe. 388 6 
Hole v. 010.1. Ge 
Hogg v. Vaughan. 598 267 b. 


Holmes v. Foſt wood. 329 5. 


Holley v. Henſe. 2865 c. 


Holland v. Stone. 2865 c. 


Hollis Sir John v.— 25 4. 
Holford v. Gibbes. 329 C. 
Holmes v. Cheine. 326 4 
Holt v. Tilcock. erte , 7 S986 
Holyday v. Hicks. _ 347.6: 
Hollis v. Briſcoe. 260 b. 266 4. 


Honey wood v. Husbands. 421 b. 


B 1, an 
Hornſey v. Dimocxæ. 446 4. 


Hopkins v. Stapers. 3325 4. 


Holt v. Aſtrigg. 249 a. 254 4. 


Holt v6. Tilco c.. 29 K 
Hocker v. Tookker. ' 269 K. 


1 v. Mathews. 235 b. 
Hoskins v. 1 326 b. 3524. 
How v. Perry. mg 155 264 C. 
| 269 c. 
How ew. Biſnoppp. 2h. 
Huckley D. Limbe. Nate 268.2. 
Hudſon v. Bryan. bl! 11 11 329 b. 
Hudſon v. Hudſon: +» 36% 6. 
Hughes v. Cornelius? 3850. 
Hughes v. Keme. 3. 
Hughes v. Key _ 
 Humfrys v. Sanfeild. 
Hulopheys v. Stutfeild. 
Hunmers v. Hunton. 
 Humeriſt v. Payne. To 4: 
Hundſon v. Cook. . 
Hunn e v. Porter. 55 
Hunt v. Merrichurch. . 
Hunt v. Dadvers. 
Hunt v. T W 


992 2 


. Dowman. 
a! 
1 


* 


Or: 4. 


fr Nama 2 * Ge. 


"= 6 — — 


Hunt v. Baker, 9 Page 2945 
Hunt v. Jones. my c. ths 2175 4. 


1 2 5 . 
* 
5 ? * 
4% 22 — , % A + " T 
4 * * 2 , 1 ; I . N 7 6 + 8 
* : 20” F og o Bu, 5 * we 7 2 
2 4 7 : : 
5 N } 1 ; | * j þ 8 5 
" : 7 j 1 fo 
% Fan Fir CES he; 
DE | '© Gai & 2 Kb 
2 Fo a 5 a 
* 


Jacobs, Milles 239 4. 2348. _ 
F * 3 X:& 281 6. 

Jacob: v. Sowgate. 484 8. 
Jacob VD. Allen. . 0 Af 334 b. 
Jackſon D. . 1 . 
Jackſon V. Hall. | 155 28005. 268 . 
Jackſon v. Captain. 27 4. 
James v. Rudledge. 2/5 4. 
Jenatings v. 3 258 6. 296 5. 
325 C. 

Jennings v. rng 26 B. 
Jaxon v. Tanner... 285 b. 
Jennings v. Winch, _ {1 331 5. 


Jenkinſon v. Mayne. 270 c. 


Jefferſon v. Jefferſon. 201 4. 
Jefferyes v. Paymnem. 23 b. 
Jeremy v. Rocha: 288 6. 
Jerom v. Knight. 232 5. 
Ifles v. Winſer, IR 373 c. 
Inglebath v. Johnes. A 285 a. 
Ingoldsby v. Tyrell. 361 c. 
Inkerſale v. Samms. 332 5. 
Inman v. Patie. 521 r. 
Johns v. Davers. 2 56 01. 280 6. 
Johns v. Leviſon. 
Johns v. Bowen. 9820 Fa 
Johns v. Williams. 1 rp.) $8.2. 
Johns v. Gittins. 4. 4 1458 r. 
Johnſon v. Long. . 140 6. 
Johnſon es Ur d. dune 329 b. 
hnſon v. Tuck. 332 
Johnſon D. Pye. (fi! 5. 5338.5; 
Johnſon's. Ft Mt. 5232 KH 


9 


ue o 
Johnſon v. Wirchcott., N 290 55 
Johnſon v. Aylmer. 234 2 
Jones v. Powell. 290 b. 275 b. 


Jones v. Hamond. 424.5 a 2 
Jones D. Gwyn. „ i +4 * 5 A 
33 v. Faves. 5 


1 — Ballard. 7 "2 105 
Joes: V. Boddinner. 121 
rdan v. Powel. 


73 75 ** . 


5 5. 


ordan v. Liſter. 


Hutton v. Henſon. 264 
1972 v. OY "evett i AB 


Jenkins & Ux'* v. Las. 453 c. 
Jefferſon v. Butchin«s. 439 4. 


1 . 303 Co | 


ohntrow v. Edwin E al. 436 C. 
bnſon v. Lemon. -260þ. 268 C6. 
Johnſon v. Smith. 


Jones v. Hill. T e. 


TL 2 an : 
| EL; 269 . 
Iplett 


\ 
Aa 
: . 
. 
1 
2. 
* 
N 
5 
4s 
Ws 
Mu; 
"3 
"iD 
7 
$i 
65 
* 
* 
9 5 
* 
10 
0 
5 
N 
1 
wh 

"IX 

"= 
. 
go. 8 

N 

9 
> 
755 

2 

1 
5 293 

x 

1 
ve 5 
WW. 

. #:* 54 
D . T 

4 . 

; 4 
"©: 

= 

"54H 
„ 
. 

DING 

n 

> 

i 

I'> \ 

BS 

F 

N 

N 

- IN 

Rer. 

N 

3 

7 
* 
295 

To 

8 

7 

N. 

IIA 

D N 

Do... 

"TT 

ar: 

Tx 

1. 

9 1 

ar Wo 

* 1 

DEE 

MOD, 

pet. 15 

Ares 6 

. > 

8 

Fo 

CES 
N 
fl 

— 2 

WW 

23 

— * 

3 
* 
mt 
BEOS 
2 LM 
ris 4 
IT 
n 
ab hol 
TING 

"4 A 
5 tell 
BN 4 
75 \WEZ 
Np 
1 IP 
1 
1 
3 

(7 1 * 
N 
4 5 

e 
88. 
RS, 01, 
"NE 
Es, 
3 

e 
e 
e 

HEB 
8 

e 

17 2 
1 

2 
3 

* 5 

LES A 

5 

n 
3 
N 
N 
GE 
Wt. 

2 

N 

by 1 wee 

25 
DANS 
2 
33 
EY 53 
NEL 
1 ty 
* SS 
8 

75 * 8 

ae Be 

28 

SLES; 
1 

W 

. 

XIV © 

8 

W 

Ne 

Gr 
A 
9 5 

. K 

VR 

. 

8 
9 
. 

8 

SEN 
888 

3 

9 
2 

CHIEN: 

„ 
2 * 

Ihr 

7 ie 
dE Ornate 
I att 5 
2 > 
2 
WE IO 

R 

3 

wer” * 

ny "he: 
© oe $I 
RS ut 
1 
» 3% 4 

SHER» 
2 
8 
92 
LS LE 
IE, 

- br - 
Ws ; 
8 * * 
ve ISA 4+ * 
NN. 
KS 
8 
ARES 
” Is 
ks 
18 
. 
N 
N EY 
4 2am) 
8 
Sg. 
n 
n 
en 
Ns Os 
77 
Wat 
3 
n 
rw 
N 1 
8 
» ES 
ACTI 
8 

8 
(Eo I 
8 
cn 
N 
Gee 
pn 
r 
5 
3 
Eh 
7 
8 
8 
* 7 2 2 

e 
N 

8 

- Sy 

22 

MOI A ns 
Lx23 
1 

DI 

Ws! 

2 7 
Me oy 4 
8 
8 
r 

n 
8 
An CONES 
432 
INS 
WH 2 
14 I 
* 
AT 
9 
N 
N 
„ 
N- 
3 
. 
. 
l 
de 
IR 
2 
7 
ELF 
ED 
3 
# v4 ny 
FUSS 
r 

„ 
r 
, as 
8 
e 
3 
© 
Wnt 
* "= 
IEF 0 
1 
3 
"4 1 
1 
1 
bY 5 
N 
N 
- FD 
It 
13 
wy 
FPS 
1 
of 2 08 
o 72 
3 * 
es ns. 
N A 
1 
- { * 
% 2 
3 
Is 
ALS 
PSs 
SRE 
22 72 
Nr 
SY ee. 
WED 4 
3 
CLE» 
5 I 
ar 
80 
n 
3 

Ft 

I 
3h 
ee 
ü 
3 
5 
Bo 
1 5 
* 
. 
Ie 
* 5 
2 o 

' 
. 
* 7 
2 
= 
. 

* 3 
I: 
700 
WT 
> - 
. 
. 
2 
0 
To), 
. 
Ms 
2 

* 
1 
5 
5 
7 

1 
"x 
2 
2M 
"276 
4 
2 

ſ 
25 

0 


n 


1 — 2 2 of he Nam af 


Join v. W llama. 


n v. Hill. "Fa 272 5. 


| Ireland D. Ve, Aer 5 11: 7 09S 4 | 5 0. dane. A "293 C. 
Ireland v. Goodal. 2 ** 266.5. | Knight v. Keech. A e 327 b. 
Ireland v. Smith. >: 55 * Kyi 


Ireland V. trot 5 
Ireland v. Blackwell. 
Ireton v. Newton. p 1. 

Iſaack v. Clark. 1561 b. 2 


Imam v. "Yorke. ll | 
Iveſon v. Moore. 133 4. 


* 
bs \ 
. 4.4 
3 
: . 
/ * 
8 


Keeble v. Page. 
Keble v. Browne. 
Keech v. Knight. 
Keene. u Gn e ðͤ £4 20 
Kelham v. Mansbie. 258 4 x. 
Kellham v Mansbie. | 
Kemp v. Houſegoe. 243 b. : 
Kemp v. Andrews. 9193) W 197% 
Kemp v. Gard. 
Kendrick v. Bartland: 
Kenicat v. Bogan. 
Kent v. Elwis. 
Kent v. Deanbeny. 
Kenton v. Walluger. h & 
Kemon D. Wells. 233935 77 Tt | 
kene v. One. [4475 
Kerle v. Oſgooc. 
Kerrheval v. Smit. 
Keymer v. Hallett. 
Keymer v. Clarkvell. 


Kifhin's Caſe. Tb be 
oa . Willis. 
Killick v. Barnes. 85 4 


; $. 
i 2 


2561 5. 
3955 | 
378 C. 


| 273 C. 
Wu der v. Cooper 273 4. 20% 4 


2 * re 81 = 28g c. 
King v. Bag. bd. Ai 
1 3 Shore. Willa - 1276/4, | 


The: King, A Bear. of? 
King v. Lake. 

King . Hobbs. n eg 
King v. Meyrick. an 
King v. Robinſon. 


263 4. 
27% K. 21 4. 


2753 B. 


King v. Bowen. 273 b. 
King's Caſe. 300/77 7 i 
The: King v. Robert „ 2 29616, 
King v. Andrews!“ 413K 
be Ming v. Gatehouſed d 333 4. 


5 Darby. 
Ritchioman's Caſe. | 
Kiztle v. Osborne. 


2/0 a. 2116. 
9 218 
269 


Knight v. Jermin. 577% 43 6. 
Kingſton v. Read. * ts 
8 v. Bourne. ar might | 


3964. 


„ 18 1 we 


4. 'Knoyle v. Heymett. wt | 


22 OP 3 


1: 2" | Lacy v. Smith. 
| Kelfves 7 v. Tue. 2 59 6 c. . 268 4. 


. 1AAghton v. Ward. 
.. | Lafighton v. Gardiner. 
| 2 v. Bradſhaw. 


i. \ 4 1220 C.t 
- # %i# 7 1 9 


| Yah v. Harwood. 


5 Ager U. Godmag,” 


ght v. Hopper. 


302 h. 
iight's Caſe. 


1 . 
15 395 c. 


Kynaſton v. Moore. 9 a, 
| Kyme v. Ehe Jog c. 
| $a v. Barnard. 383 a. 


Lam v. „ Banard. | 487. C. 


371 c. 
LACY v. Reynolds, | 262 e. 265 6. 

if | ac. 
6. Lattipleig h v. Brdihwaite.. 255 p, 


Langforr againſt the Adminiſtrators 

'of Tyler. N 30 a. 
130 a. 434 c. 
411 2 
429 v. 
Langley v. Clarke. 2 566 4 266 b. 


: 271 2 

ob RE v. Colſon, MIN ut 
c. Lane v. Mallory. 2296 u. 
Lamplew v. Hewſon, 264 c. 
Laſcells v. Laſcells. 466 T "£69 b. 


| Latham v. Atwood. 350 4. 366 2. 


Latham . H * 2 260 C. 0 
295 a. 
3668 b. 
0 y r. 


255 C. 


Lawe v. Harwood. 263 þ. 
Lawrence v. dag 


218 2 
Lawrence v. Turner. 371 55 377. 


Lawrence v. Jacob. . "333 6 
Lea v. Marſh © JEN 372 . 
Leakins v. Cliſſett. 340 4. 


Lewknor ee 260 c. 265 b. 


296 B. 
331 


6. 
38 . 


Lechmere v. Toplady.”. * b. 
Ledeſham v. Labram.. ” W. 
Lee v. Edwards. 1 8 
Lee v. Secombe. 
Lee v. Stradwick. , 
Lee v. Swann. | © 
Lee b. Griflell;-* ff 
Leeds v. — 448811 
Leiceſter Lord v. dandy. 
Legate v. ajo 109m IT | 
Lemmon v. Tooke. 
Lenerett v. Rivett. 
Lepiot v. Browne. N b. 
'Levermore v. Martin. 50065 273 4. 
Leberſage v. Smith: 252 b. 265 b. 
Leteſton v. Cawdt ß. 23800 . 


2 5 
70 


[Leverer'6: Townſend,” ; 


3099 4. 


14 8 


. 9 
: » — e IT 
n _ by a 2 = - 
IS; rr e eee e I LETT ID a_ 
- 3 * —̃ — — 
— - > — — —— — 
1 ” bon, — f * — — 1 
— — — — — = —— 


D 


5 9 
N * 
1 
1 
A 
14 
* 
15 
In 
+ 1 
| ! 
1 
5 
| 
1 
1 Fi 
18] 
i 
4 
0 
bill 
I F 
14 
l 
= . 
1 
14 
We it 
y 1 
1 
it 


— 8 8 — : 
5 3 re - Ry OSS TE ao pee wi — — e N - — 1 —— r 8 2 
- 8 N PAR” * +. ” " *. * r wo Þ 1 * — 8 1 or 28 — / er. — — — 2 2 ” — — 
2 ee de ee ee ” nf 1 e eee P 2 — — — — 2 - * 1 ER 
— 2 nh . > by N SET 4 I I i * —— 
r 5 2 8 S ow as AIR: Su . * pry 2 3 — 2 _—_—_ TJ 
1 . 149 A — p Foe by — — — 3 — ebb. 8 __ 
<=. - — — DE? y * = ; - 2 e 4” — £ — 2 — 1 * - 
: — Ss — Rr 3 22 - — 
3 We. 


* 
„ n 1 
* PFF r 
. N 
2 r . four 
— ' ow 2 C i 


7 2 — A 
a * - 2 — I , * ” 2 o V — 
CE Le — o r 5 44 e whe AC 8% Yo mu cn rr 
; : . . 9 ia "A wo 9h a ©: 2 — « 2 "BR w f 8 - : 5 _ < 
DD ͤ R 4 . . eric - —— — —b—ůnn * - * » 
: PTC ELIT ble ies — * 


— * 2 * „. 
S -* x * e 
1 S002 
* 1 * — . Cheap ———ß — U Sn 
— * A 5 * 8 * « os — — 
8 ab um . 2 ̃]—§ͤrſg eo —— — — = 


1 7 
Lewen v. Brunetti. we N 2 
Lewis v. Waters. jon 
Lewis v. Cawardley. 
Lewis v. Acton. © 
Lewis & U v. Wardley. 


Lewis D. Cooke. 1 111 1 1 , 
Lewis v. - n 


Lewin v. Brunetti. 100 4. 
Lewin v. —— 345 4. 
Lewin v. Roberts. 264 c. 
Lewknor v. Eruchly & Ux. 252 b. 
266 a, 267.4. 
Lewknor v. Godman, 147, 1 290 Þ, 
N v. Kirk. 408 6. 
Lucroft v. Dunker. 268 c. 


Lidett v. Blackall. 

Li ford v. Stamp. 
Lightfoot v. Salt. 
Lilly , Faryß. 
Linch v. Hooke. 
Lambe v. Hockley. 
Linger v. Broughton. , 
Linter v. Butler. 
Linghill v. Broughton. 
Liſard v. SPE. (01 
Liſter v. Home. 


Litman v. Weſt. 270 a. 
Littleton's Caſe. 05 15 428 c. 
Litcott v. Blackwell. 395 C. 
Lizard v. Clare. 4005 a 202 c. 
Loanes v. Richardſon... 4304. 431 b. 
Loans v. Cook. 267 c. 
Lins © Lock$-nho!td © 50 ATE, 
Loder v. Cheſtiri. 297 c. 
Lodge v. Wegen: 4 F. 
Loe v. Sanders. us 4. 273 4. 
Loe v. Bodmere. 1] ele. | 
London v. Eaſtgate. 268 6. 2736. 
Longon City V. ane 238715. 
393 b. 


Long v. Bennett. 
Long' 5 Caſe. N c C36, 1 en Fl 


Long v. Lorking 


Long v. Hobb. 4032 
Long v. Long 


Long v. King. nag | 


Love w. Beaudmore. 105 
Love v. Fleming. 
Love v. Plater. 
Love's Caſe. 
Lovet v. Fawkner. 


Lot | 


Pa- 268 4. 


324 4. 


| 269 b. 
238 C. 
"he 260. 6. 

Lewes v. Roberts. 260 C. 


264 r. 
264 b. 


f 264. b. ; 


255 b. 
431 6. 


268 c. 


5 78 F. 
268 na. 


296 4. 


2866 5. 
290 8. 
377 C. 


5755 429 (. 
265 4. 


366 b. 


245 4. 
272 k. 

254 4. 
1282 k. 


288 4. 
235 4. 


Lovet v. Hawthorne. ＋ b. 2744. 


Lovet v. Weller. 
Lowes p. J. S. l 35 
Lowther v. Mowſon, . 
Low v. Bodmore. ; 


275 b. 
274 4. 


264 . 
234 C. 


L v. Poa: 273 h 314 251. 


ad 


- 
— 
* 


Wit - Page 750 a. 


| Lavens e. Cotton. 


Lucas v. Haynes. 359 b. 391 c. 
| Lurgin v. Broughton. * "296 4. 
Ludlcham v. Stacy. 329 5. 
Lucking v. Denning. 435 c. 
Lutterell v. Deming. 395 b, 
Lutwich v. Huſſey. 290 4. 
Lyne v. Backhouſe. 450 „% 276 bh 
Lynnett v. Wood. 379 c. 
ing v. Horne. 23866 4. 
M. 

Macklesfeild Earl's Caſe. 248 * 
Mackerell v. Bachelor. 318 5. 
Mackinton v. . 4 5 234 c. 
Male v. Kett. wy oy 265 4. 
Manier v. Smith. 437 0. 
Manning & U v. Firzherberr. 239b. 
Manning v. Avery. 25 4. 
Pe v. Lovell. 368 4. 
Mansfeild v. 38 5011 2.968% 
Manner v. Cotton. 2869 5. 
Marvin v. Maynard. 263 3. 
Marham v. Peſcod. 23 a: 
Mark v. Cubit. 56. Cc." 20 6. 
| 1 1 T6 
1 v. 1 oa.” 

May v. Middleton. . 5 „ 08950; 
Markham v. Pitts. e 4. 
Marſnall v. e 720 26% c. 
Marſh v. Aſtry. 413 5. 
Marſham v. Bridges. 549k 269 c. 
| Marſhall V. Chicchall. 268 a. 


Marſion v. Dennis. 


35 251 6. 
Martin v. Hendrickon, 


1439 K. 


Martin v. Delbo. „329 K. 
Martin v. Sit well. 301 4. 
Martin v. Burlins. 2% 4. 
Marvin v. . 2 270 c. 
Maſon v. Beldam. 301 4. 
Maſon v. Elliot. 233 4. 


Mafon v. Thompſon. 260, 6. 2/3 8. 


Maſter v. Maſters. le 1 209 4. 
NMaſon v. Grafton. 00 32K 
| Maſon v. Hanſon. 4 * 4. 
Mettew v. Croſs. "95h 6. 261 B. 
N . 90 2368 3. 
Mathew v. Wood. 686 5. 


Mature v. Weſ. 2 RIES | 


Mathew v. Bowtel. 
May D. Sibbons. N pa 27 2. 5 
Mayee = Okey. Oat he 1 b. 
May v. Kett. 


Mayhew v, Flower. 
Maynard 2. Battell. 
Maye on 9. 5 WO. 


TRE Lee 1 „%% a gas JJ a wg Pe 


EN v. Ballard. 
* Morton v. Leedale- 


: Meade v. Ace. . : It Mole v. Reed, _— .- : : 
Mead v. Bygott. . 297 K. Mot Uv. Butler. e 266 47 4 
Mead v. Cruthall. 414, ᷑ ęũH:E— ee, 
Mead v. Perkins. © 270 4 "7 Mothtford 1 v. Catesby; > 9 9 294 C. 
Meggs v. Griffith. 290 m 264 b. Moyden v. Micock. 220869 5. 


Merchant v. Wphitepane. 421 F. Muchaler v. Toderick: fn 6 4. 
Mercer v. Sparkes. 281 4. Mueck's Caſe. is _—_ 266 4. 
Meeres v. Conham. 294 4. Mulgrave v. Oeden- wb LA 346 4. 


Meredith v. Short. "an =" ;, | Munday v. Martin. VIM . 232 4. 
Metley v. Slanex. 26% 4. Munday v. Cordell. 26% c. 
Mice d. Morris. 328 6. Margatred v, Lee. of ? 434 5. 

Middleton v. Fowler. 368 5. | Murry's Caſe. 4 84 255 6 


Middleton 2 ar * Whitehead Muriel v. T racy. 232 b 238 4. 
5 32 b. Murrey v. ; l 
Michol v. Catſey. 125 6 432 c. | Murton v. —9 5 e 4.69 


Mildmay v. Standiſh” 272 a, | Muskett v. Cole. 325 4. 326 5. 

Mile b. Swanſorn. 270 5. Muſtard v. Hopper. 332 4. 
Miller v. Green. 377 53 b. ae v. 8 4 Us. 414 a: 
Miller v. Clarke. 7 43 dee ix batt 
Miller v. Buckdon. 260 © . N Aan n 
Mills*s Caſe. | 268 5. 272 5. ; LE TORO e 
„ „%;“ ̊ DD ue 5 Naben v. Micockk. 259 4. 


Miles v. Ja cov. 2280 4. Naylor v. Sharpleſi. 4164. 1437 C. 
Mills v. Munday: '' 26/4. Neal & U v. Mallard. 268 2; 6. 


Mills v. Mills. 2837 4. Needham v. Caſſelis. 266 5. 
Mills v. Cheney, ' 274 4. Needler v. Symnell 8 Us. 274 . 
Mills v. Jacob. „ 275 B. 
ö © hHOTE Nelſon 0. Staffs. | 24 4. 268 5. 
Milward v. Clarke. "5 RES 4 ”, ns 


Milner v. Hold, 777 26's. Nelthorpe & Us v. Anderſon. 366 b. 

Minors v. Liford. 2504. 258 h. Netters v. Scabourne. 429 b. 
/ / // ov 2) 

Mires v. Solebv. 335 6. Nevil v. Hamerton. 436 5. 


Mogadara v. Holt. 312 c. | Nevin v. Matt. 26% 
Molton v. Chapman. 271 5. Newlin v. Faſſett. 2866 C. 
Montague v. Sandwich. 389 4. Newman 4. Moore. 32 5. 
Mounteagle Lord v. Counteſs of Wor. Newton & a7 v. Stobbe. 276 bh; 
ceſter. 3ꝗ380 à. 390 b. Newton & Lx v. Maſters: 2/1 4. 

Moon v. Axe. 2357 b.] Nicholas v. Bridger. 259 5. 
Moore v. Williams. 2288 5. Nicholls v. Brampton & Us'. 256 4. 
Moore v. Moore & Ur. 286 4. eee 
Moor v. Foſter. 269 b. 27/0 6. Nicholls V. Badger. £4. .\Sp8'08/1 
Moor 6. Savage. 2384 K.] Nicholſon v. Lyn. n 
Moor v. Shutter. 2235 b. Nichols v. Moor. 416 5. 
Mordant Lord v. Bridges 266 à4.] Nole v. Swanſer. 243 b. 
Mordon v. Leedale. 283 5. Noble v. Holhead. 325 C 
Mordant Lord v. Walden. 325 C. Norfolk Duke v. Aldetton. 248 4. 

Morris v. Chapman. 296 C. | Norman's Cue e e 
Morris v. Kirke. 305 5. Norris o. Palmer. 2235 ver 


Morgan v. Kiffee. 260 b. 21 c. 
Morgan' 5 Caſe. M .' 289 4. | 
ney D. oP 28 Tits .f 317 55 

| 268 b. 


Northumberland Earl v. Byrt. 272 4. 
Northumberland Earl v. Wheeler. 

ee 
Norton v. Gaſon. 751; eee 
Norwich Biſbop v. Pickett. 247 c. 


N 0 | Badger! 1 10 me this... 4. N | Noſwortley v. Wyldman. j 3 32 6 
Morrice 7 D. Lea. 312 4. Nurton v. Paris. in 8 
Nuttall v. Page. 2674. 


Morſe v. Slue, We 416 b. 
hs f 1 ©. Odes 


— — — 


— e ” 
— —— —y—-—-— — — — —— - dd WR 
- No <4 -_ — >. 
3 Cr - Os : 0 
_ — — — 


— IM 85 IA 


CERES. - ——— 
_— — ITS -— 


» 
* N 
E 
* 
i 
. 
+ 
A 
* % 
is 
1 
I 
* 
4% 
* 
N 
* 
in 
WW 1 
i 
* 
5 
15 
„ 
4 
j 
þ ' 
| 
fi 
$15 
''* 
13 
[ 


— ly 


" 
i4 
\t 


» — 7 5 7, 2 = 
4 — Y — — * = 
WO» ord” — < r nord - om 2 2 8 
7 : £ 
- 2 5 
8 8 


* 4 — — 
II 
CE 


2 r 
2 . 
r 
— 8 


rn 3 


Odes V. d Me 


— 


2 — 


1 *. 


Oldfeild's Caſe. 
Olivier v. Vernon. 


Oliver & U v. Stevens. 2 


Oliverſon v. Wood. 


Orton v. Fuller. 240 b. 


Osbaſton v. Garton. 
Osborne v. Brooke. 


Osborne v. Rogers. 1 46 2. 


Owen v. Lewis. 
Owen v. Ap Rees. 
Owen v. Price. 

Owen v. Bulkley. 


. * 
\ 
. * 1 
* 4 i 


Pafferd v. Webbe. 


Page v. Tulfe. 
Page v. Keble. 
Paine v. Preſtney. 
Paine v. Selle. 
Paine v. Patrick. 
Paine v. Baſtwick. 


Painter v. Warn. 254 4. 


Panton v. Juſtinian Iſham. 


Palmer . Welly. 


Palmer v. Heſtier. 


Palmer v. Boyer. 270 6. 
Parle's Caſe. 1663 


Papworth v. Johnfon. 


Parker v. Brown. 
Palgrave, Bart. V: Windham, Eſq; 
221 b. 


Palmer v. Porter. 
Panton v. Haſſell. 


Parker v. Large. 2/0 4. 
Parkes v. Moſſe. 


Parker v. Gage. 


Parker v. Newſham. | 


Parker v. Lawrence. 
Parmiter v. Crefly. 
Parkhurſt v. Powell. 
Parram v. Roe. 
Parrett v. Parrett. 
Parrington v. Lee. 
Parrat v. Carpenter. 


Paſſie v. Mondford. 252 b. 


Patil v. Kent. 
Pauling v. Shaw. 
Pauling v. Ford. 


1 * 1 of 4 ory * 
GX N a 5 
8 0 5 
* 
6 $5. l Page 43 2 C. 


305 4. 


5 1 Payn * v. Tr. 
I Payne v. Mutton. 


295 b. 


394 ©. 
274 4. 
333 4. 


266-6. 
305 b. 


256 a. 


267 c. 


3300. 


395 0. 


366 4. 


35 6 


411 6. 
267 4. 


266 c. 
329 4. 
401 4. 
320 b, 


258 c. 
265 b. 


193 4. 


405 b. 


388 a. 
409 a. 


2701 c. 
266 4. 


446 b. 
489 6. 


412 4. 


387 c. 


274 b. 
365 c. 
350 bh. 


424 6. 


239 b. 
303 c. 


409 c. 
259 c. 


265 5. 
329 6. 
275 c. 
265 4. 
321 Cc. 
23" c. 
265 c. 


Payne v. Rocheſter and Whirfeild. 


Payne v. Selby. 


238 b. 
335 b. 


r 4 
* 
8 


N N 


Page 275 b 
274 4. 


Payne v. Colledge. 386 4. 
Pudſey r 
| Pugh v. O Wen. 2279 6. 
Peacock v. Burrell. & A836. 
Peake v. Pollard. 254 P 2% b. 
Peacock v. Leach. 269 a. 
Peacock v. Reynald. i #* *R 
Pearſon v. Dare - 4. | 


„ ...... -...:. 070.6 


Peaſe v. Parſons. F 
Peace v. Barker. 430 4. 


rv. Bacon 4. 


Peirce v. How. 2067 4. 


Peirſon v. Goodays. | 269 4. 


Perren v. Bude. |, 3424. - 
| Perſon v. Dawſon. 255 4. 
Penſon v. Goody. 285 c. 
Penniman v. Rawbanks. 21 c. 2 272C. I 


Pencawin v. Tappin. Tk 238 4. 


Pepper v. Gay. 209 . 


Perepont's Caſe. 274 , 


Perkinſon v. Bowman. 213 c. 


Perſon v. Dawſon. 2233 4. 


Lord Fererborough, v. Mordant. | 
Ai 248 . 

peters v. Opie. ee 
„ Opel... 40 6 
Petty v. Sands. 44+ $006 
Petty v. Waight. 265 P. 
Phelps v. Lane, 280 5. 
Phillips v. Weeks. 3, $70.6: 
Phillips v. Sackford. 290 4. 305 c. 
Phillips v. Kingſton. 253 Cc. 260 . 
5 283 5. 
Phillips v. Phillips. % = 
Phillipbrowne v. Ryland. 404 b. 
Pickas v, Gui „„ 2089 6... 


Piers u. Gore. 268 þ. 


Pierſon v. Dawſon. 265 c. 
Pigot v. Simpſon and others. 302 6. 


Pigot v. Rogers. = a; 


Pickard v. Cottells. 296 5. 
Pickering v. Guning. „ 
Pipe's Caſe. r 
Plaice v. How. 207 5. 
Pleaſe v. palfry. EEE = 
Poe v. Mondford. 37 6. 
Pointer v. Pointer. 2299 4. 
Pollard v. Evans. 236 C. 
Pollard & U v. Armſhaw. 274 c. 


Polland v. Maſon. 260 5. 273 6. 


Pole v. Carrett. _ 267 4. 
Poole v. Godfrey. 235 c. Moor 83. 


412 c. 


Sir John Pooly v. Gibbered. 296 4. 
Popham v. White. 3/1 b. * 397 6. 


Popley v. Aſhley. _- 314%. 


Pitts 


AST 


er W WIRES nn F re 8 oy 3 4 N : 

; 8 IST 7 * FF.. d / ( „ r A X , 5 7 RT, 8 : : Se SEE 
- SI RE 2 CORES EE IE DAS OST VIE AS IS LY ICS SHEA 777. d LE OT CPR „ EO EE CL ND ANTS 
eds LESS o 7 „ ie S c ny 04 JJ T F FF #2004 FE PE IN JJ DEL ND Rt ets * A ek nt} i NS HAS Te OR CRY c 

CSE HR 2 IIS IP a RIS ß DI I ES ES RT TIT On > UA PEeWS MT - ER BI a IL IN Age 23233 He DE ABI RH NE FEAT a4 Ge nx ot MO ER EONS LE RED AGING I gene 2 CER ng 
— 8 > Le I of | S md l 4 RO EEE IF 8 WY a TTT WICCA ES 4 L A Xx ES Th NCT FP . TEA : WE 

87 e DR. ee Ei Ie IL ( WE IE te DAY a 5 7c F777CCCCC A * 0 D , 7 5 275 
* F INDE nd 5; e T c e r ß Mn Aon Joned x 8 12 " f 3 5 Ms 
3 * +: . oy RIA Ss . 9 3 2 ey - Woe rs 15 8 PPP 55 "D727 N — ENS CO ELLE UE . ht COIN HE TS. my ets 

oO * al * Do; 75 n * 2 CR S Hf A IS x n . 3 £5 ey 8 - SS. IT 3 5 n 

Fa xp n h 


— 3 1 
Abu "Xs ho 3.” % Ws 2 IS 
r 


2353 e eee eee eee 


itt v. Gaince a and i Foreſight. Page. 


404 6. 
Potter 0. Turnor. 294b. 296 4. 
Fotter v. Brown. 254 4. 260 4. 
| 276. 6. 282 4. 
Potter 0. Tad 282 h. 
Poturite v. Barrell. 267 5. 
Potwaite v. Barrell. + 249-4) 
Poultney v. Wilkenſon. - 266 C. 
Powell's Caſe. ; 270 C. 
Powell v. Jones. 278 b. 
Poyne v. Plain; note, it Benn be | 
Byne. > 293 c. 
Powell v. Hutchins, _ 272 b. 
Powell v. Hutchins. 258 C. 
Powell v. Wind. 274 6% 
Powell v. Plunkett. 265 c. 283 6. 
Powell v. Cole. 270 b. 
Powell's Caſe. {276.6 
Powle v. Haggar. 303 b. 
Pragnell v. Goff. 343320 
Prugnell v. Goſſe. 297 c. 
Prichards v. Fowke. 295 c. 
Preſton's Caſe. 4 279 C. 
Preſtons v. Pomfrett. 268 bh. 
Preſton v. Pinder. . l 
2864 . 
Preſtly v. White. 378 a. 
Prickman v. Trip. 302 b. 
Prideaux v. Morrice. 411 5. 
Pridam v. Tucker. 25% 5. 
Price 9, Jenkins. 275 c. 
Price v. Davis. r AI 6 
Priour v. Colbold. 261 5. 267 4. 
Pritchard v. Smith. 249 C. 
Prior v. Powers. 437 5. 
Prior v. Sheers. 301. 
Prior v. Tuffs. "; 449 0: 
Proctor v. Phillips, 437 b. 
Proud v. Hawes. 216 4. 
Prowſe v. Wilcox. 8 6, 
Prowſe v. Cary. 260 4. 
Pryne v. Smith. 269 5. 
Put and Hardy v v. Rawſtern & al. | 
366 4. 
Pugh v. Owen. 274 b. 
Pudſey v. Pudſey. 250 a. 
Quick v. Copleſtone. £96 6 a 
Radney « v. Alexander. "= 14 a 
Raney v. Strode & al. 235 4. 
+ 239 6. 
Ram 9, „ Lamiley * 4. 366 4. 


W e N * 


— 


„ 


Randall = He, 


Page 295 c c. 
| Randall v. Bell. 274 c. 
Randall v e 291 b. 295.6. 
3 326 4. 
Ralph v. Davie. 255 c. 265 C. 
Ratcliff v. Davis. e 
Ratcliffe v. Michael. 254 4. 282 c. 
De Lady Ratcliffe v. EY: 259 c. 
Ravenſcroft v. Fouk. 329 h. 
Ravenhill v. Mole. 235 6. 
Rawlins v. Hill. 259 4. 275 à. 
Rayne v. Orten. 3275. 
Rayner v. Grimſton,  _ 267 a. 
Raynor v. Hallett. 259 b, 264 c. 
Read's Caſe. 269 b. 
Reading' f Caſe. 252 b. 266 b. 
Redferne v. Tol. 2½ 6. 
Redfrin's Caſe. 266 4. 
Redhead v. Smith. 238 b. 
Redhead v. Harper. 328 a. 345 4. 
Redman v. Pills. 274 c. 
Redman v. Pfyne. 2569 b. 
Sir William Read & Us" v. 
273 b 
Reeve V. Holgate. - 1.2066. 6 
Reeve v. Digby. 7 i» 1640-21 
Reignald' Ca bag 6b, 29% b 
Remington v. 9 Fes 
Revera v. Baptiſta. 331 c. 
Rey le v. Bagſha w. 335 4. 
Sir vere Reynell v. Sackfeild. 
267 4. 
Reynold v. Hewett. 429 c. 
Reynolds v. Burton. 267 4. 
| Reynolds v. Proſſer. 296 4. 295 c. 
Reynolds v. Clark. 399 5. 400 6. 
Rhemes v. Humphryes & al. 368 b. 
Rice v. Pidgeon, _ 275 b. 
Rich v. Holt. 260 3. 7 6 
Richards v. Hill. 44342 6 
Richards v. Bertlet. „ 
Riches v. Bridges. 293 c. 295 6. 
Richmond v. Webb. 437 a. 
Ridges v. Miles. 258 b. 
Ridges v. Milles. 271 b. 
108 v. Edwin. 432 
igg v. Clark. N 
Rigg . Bullingham. 289 4. 
Rippon v. Norton. 295 c. 
_ | Rippon v. Bowles. 399 c. 
Rivers v. Gidskert. 366 6. 
Rivet v. Down. 395.6 c. 296 b. 
"LL 
Sir Will. Read. Us v. — 2714. 
Roberts 2. Lord. 267 4. 
Roberts v. Lora. 279. b. 
Roberts v. Herbert. 71 4. 
Robins v. Franks. #50 4. 265 l. 
268 g. 
RKRobinz 


* = 
; 
- . * p 
. 
. s 
* 
. 
4 f - 
, s x 
. A * , 
* - 
\ . 4 4 
1 . " = E 8 . 
. Tn 9 by — 
e - PG gr 3 ——b— —— as — — 
0 0 . n > —— — 40; - _ — * —— — — = a „ Ss 7 i D — * — - > 
5 , i FO VTs * _— ? <> VE vs. CEP na - B — — 4 — — 8 7 — 5 : — — — — — 2 — — — — - C - WF; = 4 * — — A - — — . 
N 5 . 4 4 p . E ²˙·˙i ſ⅛MNö—— Ü! . L 7 eee — — —_ 2 Fink. —— = 4 — —— — — p - > ——_— \ 
- be — . ̃ — 0m Os OR Tg — N 4 4 — de Gn — IE rings ls nr 3 — - - — 
— Pe p —— — * 5 28 — — Mens >. wort Goa og — n r — — — a — —_— — ——ů— = — — hy 7 r - a A * ſo LAY - 
* — Cor " Z * aw — ” - 3 mh 4 — - — 3 
2 — boron 4 tte — — ne 5 N — — . - - b - - L \ 
4 5 0 — * o _— . 5 Pe. 2 
? "= * 2 2 . 0 —— * —— — 4 - . 
Aa F 3 D 1 A, : l 
— at -v< — F< ! 
— [ . " 


— on oy e AS ee * 


= — ITO - 
= * — — n 2 3 — W "oF VS 2 
* K. = - 8 , - * 8 * * . , . Ie : — — : a 8 — — 9 I K - . : . 2 ng re "ay" go] — TR ; n R by. * = 
. e 5 RET * F * e 2 „ 8 . — & : {LSE oO 2 . C . — 3 — - — — — = WO r * ——— 2 > Lays 5 5 p 2 * — — IF; 3 
4 . — 2 2 . — — — a oY 5 7 ms - f 4 EW; wr 5 — — 2 te : \ 1 ' a — 8 == : Fg pf A 2 3 
— d . * et. 7? . ; — - — — — * * TY WB, X75 5 8 — . — 2 0290 * 7 re + - — — * - 1 5 r * „ dm _— Wo C0 
1 — * , - 4 ” * — — * - * Fs _ 7 1 > — - ad Vn] 8 pH \ 3 — 3 wy he mg 2 — . ä 
— — * * — — — 2 0 4 L . > 8 2 22 - 8 , - l - — * * r 7 45 2 8 3 5 0 
3 _ 8 28 e — SOL - A Ws n 5 2 ů IE . war: — em ac 8 - * py 8 & * 4 , 4 — 2 ? 4 bn % 1 2 * 2 S _ — — Was 7% CY 4 * — 
8 APIS THO UH, ens 1 ret 5 nn ty — re A IEF naſe. SS Ct or I he RS REI Far ITT UTENSILS; 7 II Re jo, Fare 7 r oor ore * 1 Be — 3 3 fits 4+ 3 RES $45 — ct 8 — 2 ——— 7 a 2 A * A os . 3 jp 7 = 1 _ N 2 5 c x 23599 . 2 
— N 8 = TD — a N pr — 7 — — D Prom : + , - - - — * . * LY Ho eee”. - — FL wes + " > * — _ 2 I 4994 rere 1 N To hs 2 * 3 — cc „ eee. . — 2 8 * 5 — - — 1 v &RY * —— 7 4 7 - - 
Y r — rea, ot. it” COIN go — ä WF Y b * — yah — . 2 : — PTY * — . * 8 r Ro \ s e — — co » Q CES ä —́—— on —— — I _ mee 5 a mics —— 222 d r — —— . 8 * 
4 : N : — 1 * 8 Z * 2 rr . * . - 9 " ** — cl 2 _ — * ” £ — as w - . * $ 5 Y in q — , * 
” — 5 - 1 1 — 2 I Ds of oh; © » * g . "= 
- p. » _ l 2 
7 " % 6 — 2 . 1 DD 9 — * - 
Pl « S De” — dP , * »& - % + os 1 E - I I 
, . 1 „ Sb AL IR RR es * 4 * Tp ; . ö ** — 8 "F Cas 
- E . « . , 4 ol Fa 7 — 
” p & - -W 
5 , N — - ; 4 2 . 3 1 
, ” . 1 -A 
» * * 4 * f ” P - 


Robins . Hildredon, ' Page 258 6. 6. 


775 27 . 
| OY v. Robins. 


- Robins 2. Robins. 2 
' Robinſon v. Melle. 
Robodham v. Wenleck. 

Rockward v. Rockwood. 

Rogers v. Head, 
Rogers v. Done. 

Notes v. Cook. 

ogers v. Parry. 

Rogers v. Gravatt. 
Rogers v. Cooke. 
Rock v. Rock. 
Rock v. Rock. 
Rook v. Smith. 
Rookeby's Caſe. 
Root v. Melling. 
Roote v. Melling. 
Roſs v. Lawrence. 
Roſs v. Pie. 
Roſs v. Moſs. | 
Rofs v. Lawrence. 
Roſwell v. Prior. 
Roſwell v. Vaughan. 
Roſwell v. Prior. 
Roſyer v. Langdale. 
Rotheram v. Stibbing. 
Rouſe v. Wilcox. 
Roungs v. Woodyard. 


Royall v. Peckham. 265. b. 


Ruſſe v. Pye. 
Ruflell's Caſe. 

Ruſſell's Caſe. 

Ruſſell v. Collins. 

Ruſſell v. Pratt. 

Ruſſell v. Haddock. 

R yle's Cafe. 

| Ryppons v. Bowles. 


S. 
Salisbury v. Proctor. 
Sale v. Marſh. | 
Salkill v. Howard. 
Salkill v. Shilton. 
Salop's Caſe. 
Salter v. Butler. 
Samn v. Biggs. 
Sands v. Cagnards. 
Sands v. Brocas. 
Sands v. Drury. 
Sand v. Ford. © © 
Saunders v. Godfrey. 
Saunders v. Williams. 
Saunders v. Eaſterbie. 
Saunders v. Edwards. 
Saunders v. Powell. 
5 . 2 


273 4. 


191 


231 6. 
273 b. 


267 4. 


293 C. 
416 5. 


387 c. 


309 b. 


297 c. 


267 c. 


445 4. 
325 4. 
326 b.| 


269 4. 
390 c. 


Ne 
2 4. 
257 b. 
. 
325 b. 
27/5 e. 


431 b. 


341 4 
428 4. 


295 c. 


290 C. 


270 4. 
269 c. 
274 4. 


240 4. 
327 C. 


272 #*:} 
266 a. 


333 0. 
366 4. 


447 4. 
273 b. 


408 c. 


363 c. 


26% c. 


84. 5. 
34 . 
405 4. 


385 o. 
268 c. 
386 a. 
387 c. 
36 c. 
408 b. 
321 5. 


422 4. 
296 a. 
236 a. 


Scutt v. Hawkins. 


— 


r a Foſter & Us. Poge 279 4. 


Selleſton v. Payne. 
Savage v. Robury. 
Sawyer v. Ruſſell. 


274 r. 


414 , 
278 5. 
267% c. 


ny” and Seal. #1 28 v. ; Sephens, 


I 4) : 
Seatble v. Waters 13845 
Scarle v. Maunder. 
Scarlett v. Stiles. 


Scawen v. Garrett. 
Scorie and Scorier v. — 


Scott v. Stephenſon. 


Scott v. Helliers. 


Seaman v. Bigg. 


268 þ. 
Seamon v. Barnes, _ 


Searle v. Maunder. 
Serle v. Mauder. ̃ 
Segar v. Dyer. 

Selby v. Carrier. 


Sell v. Facy. „ 
Selman v. King . 
Selby v. See e 
Semayne v. Greſham. - 


. | Semor v. Moor. 
Seemor v. Moor. 


Shaftsbury Ear! v. Selby. 


| a7 3 5 


414 c 
„ 
1 a 
34 a.” 
255 . 


5 c. 
270 b. 
377% 4. 
259 c. 
266 5. 
3% c. 
269 b. 
27% C. 
304 45 
4 265 4. 
4173 6. 
268 & 


409 4. 


Earl of Shaftsbury v. Lord Digby. 


248 b. 


248 c. 


Shaftsbury Earl-v. Graham. 236.c. 


Shagter & Us? v. Davies. 
Shaftsbury v. Cradock. 
Shalmer v. Foſter & Us. 


279 4. 


Lady 8 v. Simpſon. 
2 Wakeman. 
Shaler v. Bigg. 

Shaw v. Thompſon. 
Sherecroft v. Weekes. 
Shelley's Caſe. 1 
Sheffields v. Praiſe & Un. 
Shelborn v. Harriſon. 
Shelbury v. Scotsford. 
Sherwood v. Woodward. 


267 c. 
248 b, 
254 4. 
282 c. 


295 c. 


397 h. 


Ae, 
2951 C. 
450 6. 


296 4, 
408 4. 


3275 c. 
295 c. 


| Sheriffs of Norwich v. Bradſhaw, 


Sherrington v. Ward, 
Shirley v. Albany. 
Shire v. King. 
Showell v. + 


Shoetor v. Emet & Us. 


Shotridge v. Hide. 

Shutford v. Borough. 
Sibthorpe*s Caſe. | 
Sidenham v. Er. 


Sir John Sidnam v. Mayo. 
$1 . Heatg. 
Silveſter's Caſe. 

Simon v. Judd. 


432.6. 
23 4. 


-307 . 


270 b. 
265b. 


268 4. 
404 6. 


305 b. 
271 c. 


| 294 Co 


260 4. 


5 299 4. 
273 6. 
Simpſon 


—_ TA BLE of * Names of 75 [7M 


Simpſon v. Brooke. 
Simmons v. Low. 
Siot v. Stevens. 
Skelton v. Earth. 
Skening v. Reynolds. 
Skinner v. Treby. 
Skinner v. Trobe. 
Skinner Gunter. 
Slackman v. Weſt. 
Slade v. Allen. 
Slater v. Franks. 
Slater v. Brown. 
Slater v. Franks. 
Slebb v. Smith. _ 
Slipper v. Maſon. 


Page 271 4. 


219 c. 


266 b. 


294 4. 
260 4. 
387 c. 
249 b. 
266 c. 
236 c. 


4.26 6. 


264 6. 
257 h. 
270 b. 
256 4 
265 c. 
432 C. 


Slocomb's Caſe. 254.4. 280 b. 282 c. 


Slober v. Green. 
Smale v. Hammon. 


” Smales v. Belt & Us. 


Smales v. Moor. 
Smart v. Dean. 


 Smead v. Bradley. 263 c. 

277 4. 4 

i Smedley v. Heap. 273 c. 
Smith v. Miles. Fe 

Smith v. Jones. 290 c. 

LE 294 c. 


Smith v. Trimnell. 
Smith v. Ward. 


Smith v. Drinkwater. 


Smith v. Rooker. 
Smith v. Warner. 


Smith v. Hogſhead. 


Smith v. Ward. 
Smith v. Gould. 
Smith v. Andrews. 
Smith v. Flint. 
Smith v. Hodgeskins. 
Smith's Ca ſe 
Smith v. = 
Smith v. Martin. 
Smith v. Shortred. 
Smith v. Crawſhaw. 
Smith v. Ward. 
Smith v. Smith. 
Smith v. Hodg 
Smith v. Gould. 
Smith v. Hobſon. 
Smith v. Cooker. 
Smith v. Turnor. 
Smith v. Johns. 
Smith's Caſe. 
Smith v. Hitchcock. 
Smith's Caſe. 
Smith v. Crompton. 
Smithſon v. Wells. 
Smith v. Jones. 


Snell v. Webberley. 


skins. 


8 Richard Snowde's l. | 


269 a. 
267 b. 
283 b. 


. 


323 6. 


272 4. 


281 4a. 


275 b. 


353 4. 
291 


325 5. 


430 4. 


255 c. 


1 


246 4. 
266 4. 


' 260 c. 


258 C. 
347 b. 


270 b. 
266 4. 
266 b. 


273 . 


431 5. 


1 


295 b. 


265 b. 
237 b. 


265 Cc. 
368 b. 
238 6. 


347 . 


268 4. 


5 267 c. 


. 4. 


264 6. 
325 b. 
275 c. 
331 5. 
296 a. 


430 l. 


Jog 5. 


291 c. 


266 c. 


Some . Parwith, 
Some v. Barwick. 
Somers v. How. 
Somers v. Houſe. 

| Souſer v. Burton. 
Southam v. Allen. 
Southern v. How. 
Southern v. Howe. 


Speed v. Perry. 


Spencer v. Shory. 
Smith v. Ferwell. 
Squibb v. Holt. 
1 v. John. 

St. John v. Moody. 
Stable v. Sayle. 
Stable v. Mellon. 


| Stafford v. Pooler. 
Stafford v. Bottome. 


Stafford &. Powlett. 


Stanley v. Boſwell. 
Stanton v. James. 
Stanton v. Suliard. 
| Stapleton v. Frier. 
Starkey v. Taylor. 


Starkey v. Mill. 


Steede v. Allen. 


Steeneman v. Richardſon. 


Stent v. 
Stephens v. Squire. 
Stevens v. Squire. 
Stephens v. 
Stevens v. Ask. 
Stewards v. Biſhop. 


Stevens v. Ask. | 
Stephens v. Corben. 


Stephens v. Arthur. 
Sterling v. Turner. 
Stinton v. Yates. 


Stuckley v. Bulſtred, _ 


Stile v. Heath. 
Stile v. Heap. 
Stirley v. Hill. 
Stirt v. Drungold. 
Stick v. Wiſdom. 
Stinton v. Yates. 


Stone's Caſe. 


Stone v. Bromwich. 


Southhold v. Darinſton. 
Sparham v. Pye. 


Spencer v. Medburne. 265 c. 
8 | T7 282 6. 


. 


Stamp & Ux v. White & Us. 
Stainewid v. Leebeck. 

c. | Stanhope v. Smith. 
Stanley v. Osbaſton, 


Starkey v. Cheeſeman. 


Stone v. Wakeman. 


Stone v. Smalcombs. 71 


| Page 407 1 


428 6. 


266 c. 


260 c. 


274 4. 
269 6. 


MAP > 1.0 
418 4. 


268 b. 
272 b. 
268 5. 
281 5. 


423 b. 


411 5. 


269 c. 
430 b. 
271 C. 
430 6. 
269 6. 
303 C. 
269 6. 
265 c. 


325 a. 


330 6. 
268 6. 


270 a. 


432 c. 
295 c. 


„ 
270 a. 


322 c. 


Zoo &a. 


253 b. 


257 b. 


265 6. 
275 c. 
413 5. 


308 c. 


429 c. 
261 5. 


272 C. 25 


270 C. 
268 4. 
35 4. 
413 4. 
325 4. 


269 6. 


270 6. 
274 4. 


2735 6. 


351 4. 


265 5. 


325 b. 


4424 . 


267% 4. 


| 267 4. 
438 . 


Stone 


e 


* 4 
-” 
I = y 
1 & 
— — SS „ = 1 y 0 - N * 4 - 
. ——ů D d _ MN» —— 1 ; a 8 1 2 ” A 4 92 — — — — — 11 
* 2 L 1 2 a r — - —.— 8 : - boy 2 ww i 2 - PPP EW — „ — dt- — — 7 3 8 —————— an” OI FR AARP ere 2 « * — Wy 
© * LS. 5 So, Ch — WI we 279 th — eG” n — — a 2 rermemes — — * — * 1 1 — 4 * - 4 —— — 2 — — — 
— 0 — : - 7 In Cram n oo > — . Cp. engage, — — 7 p - — . * — - . 4 RD hs - . — — —U—æ — 4 — — 2 — - — 
T * 1 Bra" * — "8 hs Y 2 8 4 - 2 - r 2 - . ˙ ck > = - >, T , A Bo. * „ ˙ EE NO Ce es oo it —— IT — 5 — 
— — — — Ty 4 Y 2 ; pts $7 - ” J i A K 8 2 LT « 1 4 _ E 8 - "I 2 — ay — — Lacks * L — r —— my — ak - — = 
_ > — he Eds >. — — inn fonts — res — ow 2 22 hs 4 2 — — no 3 < 1 — IJ * * "a — 5 — dat — 224 * 3 . - 


ern. —— 2 


TA. B. L E Tf the "Names i. the "Caſte. 


Taſſan v. Rogers. 


Taylor v. Tully. 


Stone v. Roberts. as Page 261 8 
4 296 &e- | 
268 b. 
326 c. | 


445 6. 


Stonehouſe v. Bodvill. 
Stone v. Roberts. 

Stone v. Waddington. 
Stone v. Withipool. 

Stone v. Bates. 

Stoner v. Audley. 278 b. 
Stow v. Holland. | 
Stowe v. 
a &9 Us" v. White 8 Us. 
Strond v. Birt. 


Strode v. Homes. 


Stond v. Roper. 

Styart v. Rowland. 

Stowe v. Holland. 259 5. 
Sturlyn v. Albany. 
Stubbins v. Bord and others. 
Styart v. Rowland. 

Swayn v. Stephens. 382 c. 


Swead v. Badley. 


Swinburne v. Ogle. 5 
Sydenham v. Worlinton. 


Sykes v. Bayly. 241 6. 
Sir John Sydenham v. May. 
Symn's Caſe. 

Symns v. Wilſon. 

Symm's Caſe. 255 c. 


Symonds v. Seabourne. 


Symons v. Willoughby. 


Symons v. Darknel. 


x F 
Talkham v. Wrigg. 
Table v. Mathew. 


Tabbe v. Mathew. 


Talbot's Caſe. 259 b. 253 c. 


4 Tanner v. Lawrence. 0 


Tapper v. Davenant. 


Tasbrough's Caſe. 


Targa v. Day. 272 a. 


238 b. 
273 bh. 
265 b. 
267% 4. 
261 4. 
422 b. 
270 b. 


„ 
384 b. 
260 C. 


293 6. 
387 c. 
334 0. 
387 c. 
263 c. 


331 6. 


296 6. 


252 b. 
368 5. 


264 c. 
266 5. 
272 6. 
408 c. 
259 c. 


427 C. 


328 c. 


431 6. 


324 5 
266 2. 


260 a. 


264.6. 


283 a. 


303 c. 
1 


270 4. 
274 . 
278 a. 


242 C. 


Tatam and Poulter v. Perient. 331 5. 


Taylor v. Staples. 
Taylor v. How. 255 6. 


Taylor v. Wells. 


Taylor v. Starkey. 


Taylor v. — 258 5. 


Taylor v. How. 
Taylor v. Tully. 
Taylor v. Chambers. 


'Taylor's Caſe. 


4 ; 


414 5. 
270 b. 
377 6. 
270 A. 
268 a, 
271 c. 


268 c. 


265 5. 


279 4. 
338 4. 


| 


| 


Trevanion v. Howel. 


T enant v. Golding. 
Terry v. Hooper & Lx. 
Terry v. Stredwick. 
Terry v Hooper. 
Texel v. Hooper. 
Thatcher v. 
Thatcher v. Moys. 
Thaxbie v. Smith. 
Theobald v. Brook. 252 a. 
Theobald v. Long. 
Themblethorpe's Caſe. 241 a. 
1, . 
Thomkins v. Clark. 
Thomkins v. Twinge. 
Thompſon v. Curtis. 
Thomas v. Axworth. 
Thomſon v. Clerk. 
Thomas v. Day. 
Thomſon v. Gardner. 
Thornton v. Jebſon. 
Thornton v. Kemp. 
Thorpe v. Thorpe. 
Thorpe v. Bayly. 
Throgmorton's Caſe. 
Tibbot v. Haynes. 252 b. 


Tibbs v. Smith. 260 c. 
Timberley v. Grobham. 


Page 401 4 a. 


„ 
431 4. 


276 c. 


276. 
274 4. 
271 4. 
266 C. 


265 5. 


32 h. 
259 6. 
„ 


. 


268 c. 


377 6. 
279 c. 
385 a. 
395 c. 
338 6. 
275 B. 
329 b. 
111 B. 
4145 

237 4. 
264 6. 
266 5. 
266 4. 
436 5. 


Timberley v. Graham. 399 c. 4049. | 


Tirlott v. Morris. 269 4. 


| Tirrele v. Bennet. 
| Tod v. Haſtings. 
| Tomlin v. Fuller. 


Tomkins v. Barnet. 

Top liffe v. Wilſon. 

Top fall v. Edwards. 

Top fal v. Edwards. 

Tobe s Caſe. 

Tooſe & Us" v. St. 

Tooly v. Preſton. 

Tooley v. Windham. _ 
Townſend v. Barker. 268 5. 
Lord Townſend v. Hughes. 


Trotman's Caſe. 


270 b. 
10 © 
245 b. 
438 c. 


300 h. 
267% c. 


286 4. 
239 4. 
264 5. 
259 h. 
293 6. 


294 c. 


269 4. 
247 e. 
285 5. 
247 4. 


Trotman v. Hopkins. Godb. 445. 


| Totnam v. Hopkins. 


Tracy v. Veal. 

Traverſe v. Meres. 
Tregmiet v. Reeve. 
Trevanion v. Penhallow. 


Trever v. Roberts. 
Trevilian v. Welman. 
Trippet v. Naylor. 
oomes v. 
de v. Hard. 


326 5. 
298 c. 

339 9. 
296 4. 
368 5. 


267 5. 
447 4. 


295 0. 
264 c. 
328.7, 


„ 
2 27⁰ a. 


Tuck. 


TAL E of the Names of the Caſte 


8 N 300 c. | 


Tuckley v. Flower. Jos 268 c. Walker v. Walker. 
EP 5 1 N LY, 301 4. 
Turbervil v. Stamp. 227 c. 406 6. Walker v. Lamb. 432 6. 
Turlott v. Morriſon, 269 c-| Waller and Petty v. Sands. 368 b, 
Turner v. Ogden. 2242 5. Walſal v. Allen. 283 5. 
Turner & Ux. v. 2274 4. Walter v. Beaver. 268 5. 
Turnor v. Sr Edward Darcie. 261 b. | Warcop v. Morſe. 289 5. 
b | 267 a.| Ward v. Thorne. 264 b. 
Turnor v. Campion. 265 b.| Ward v. Pool. 259 c. 
'Tut v. Kirton. 269 5. 2/0 Cc. Warde v. Blunt. 380 5. 
Tuthill v. Milton. 281 a. Ward v. Pool. 272 b. 
Twiſtleton v. Hobbs. 260 c.] Ward v. Knight. 436 5. 
1 I Ward v. Cheſhire, 403 c. 
Ward & al v. Brampſton. 413 5. 
8 Ward v. Marſh. 275 a. 
| | Warn v. Dewes. 396 c. 
Vanſp ike v. . Cleyſon. 274 b.| Warner v. Cropwell. 265 5. 
n v. Scandiſh, 240 c.] Warcop v. Morſe. 252 b. 289 5. 
Vaughan v. Ellis. 271 6. - ings | 17 
Vaux and Vaux v. Steward. 317 4. Walter v. Rumbal. 351 b. 
Udall v. Udall. 366 4.] Walter v. Freeman. 236 b. 
Veale v. Priour. 415 b. Walter v. Pigot. 32 4. 
Venard v. Wotten. _ 27/3 c.] Waters v. Thompſon. 269 4. 
Vinkeſtone v. Ebden. 365 b.| Watts v. Grimes. 255 6. 
Verch v. Howell. 2237 b.] Watſon v. Norbury. 408 c. 
Verdale v. Martin. 395 c. Watſon v. Vanderlaſh. 264 c. 
Vere v. Delavall. 329 b.| Weal & Ux' v. Peaſe. 285 5. 
Very v. Carew. 85 . Wel v. Wells. 238 c. 
Viccarye v. Barnes. 265 a, 269 a.| Well v. Thomſon. 321 5. 
Virtue v. Bird. 43509 4. Weaver v. Carden. 273 4. 
Vivian v. Shipling. | 333 4. Webb v. Nichols. „ 98 . 
Vivian v. Willett. „ Webb v. Poor. 254 4. 259 b. 264 c. 
Volverly Strachy v. — 2868. 281 c. 
Upchard v. Tapam. 374 5. Webb's Caſe: 287 b. 
Upſheer v. Bettes. 268 5. 269 [Webb v. Waſhburne. 3376. 
Vin D. Willett. 269 4. Webley v. Ralmer. 382 c. 
1 Webber v. Tirile. 329 6. 
. | Weberley v. Hetley. 405 c. 
e Weblin v. Mayor. 255 5. £926 
| e IOC ks Ry Wege wood 2 ap * v. Kh 396 4. 
Wade v. Bluſſard. 19672 3097/4. 
Wainwright v. Whitley... 258 6 Week's n 265 b. 
260 4. 265 4. Weeks v. Karon | as 5. 265 a. 
Wake v. Chapman. 274 6. Welden v. Johnſon. 273 c. 
Wake v. 8 De. 278 6. Weſtbere v. Cockaine. 295 a. 
Walcot v. Hind. _ 293 c.] Weſtbury v. Powel. '' 400 0. 
Sir Will. Walgrave b. Apas. 260 4. | Weſtbourne v. Mordant. 431 4. 
264 b. 274 * 9 5. Weſton v. + opt ; 324 b. 325 « 0 
Walden v. Mitchell. © 270 6.| Weſt v. Philips. 26 
Wall v. Hill. 2238 5. Weſt v. Trende. 40 5 
Wall & Us' v. Norton Et 267 c.| Weſton v. Dobinet. = 273 a. 
Wall & U v. Bye. 214 c. Weſt v. Trefuſie. 405 4. 
Wall v. Thomſon. _ 321 b.] Weſton v. Hortall. 430 4. 
Sir Lyonell Walden v. Mitchell. Weſtbee v. Cockaine. 295 4. 
203 5. Wharton L v. Clover. 269 5. 
Walkenden v. Haycock. 269 4. Wharton v. Brook. 269 a. 
Walmſley v. Rufe Il. 244 4. 270 c. Whaycon v. Careiron. 1562 0. 
Walſal v. Alle. 275 c. Wharter v. Leſtes. | 361 C. 
Walter v. Beaver. „0 c © 0 n 
* 1 \ _-, , \Wheeler 


- 


>» 
4 "PER ed — INCEIINY *** * » 
5 NED — g — . N : 8 2 Ln eas . e R Ri ar IWR Ire as 
3 — MN - as © 4 _ — — — "oh, e 1 8 © T 8 * * n J _ - © — — neg — — — 
P » * 2 _ 7 . — —— - : . . — — — : . < Se Guts 

— 4 . b p 1 ; — — —— — R rr .. LIC 4.9 "ICE I X — 

- IR was wh one ah ns ered 4 2 — RPO . er 7 — — 4 a 85 — 5 2 mY m4 I, —— — — ms - A —— — — — — -_ —— emodiing - ——— ——— ec ——— — — 2 2 
— — th nd; 8 _ yo S — 4 — 
—— n * — 20 " — 5 8 oy 


— 


CO DEEPEST — —— aa . 


1 


a4 nd mfr aig 


——— — _ CO 


8 9 1 8 a. — 


"I T FA "E * = Names Tf the 55 


Wheeler v. Anolon Page 256 4. 
22859 b. 265 266 273 5. 
| Wheeler v. Popleſton. 239 b. 
Wheeler v. Collier. 446 5. 
Whetherly v. Wellis. 265 c. 
Whetherhead v. Brook. 242 b. 
Whetherald v. Clerkſon. 172 4. 
Whitaker v. Collett. 378 5. 
Whitaker v. Hillidell. 258 b. 255 bo. 
Whataker's C2/e. e.. Ker | 
White's Caſe. b. 
White v. Brough. 
White v. Hanby. 
Whitehell v. Squire. 
White v. Brough. 
Whittingham v. Hill. 
Whitrow v. Edwin & al. 
Wicks v. Shepheerd. 
Wilbraham v. Snow. 


Winter. v. Barnam. Page 2 C. 
Winter v. Barnard. „ 
Winter v. Bannam. 283 4. 259 b. 
Wittam's Caſe. 282 5. 
Wiſe v. Jeffries. 268 4. 
Wiſeman v. Denham. 406 f. 
Wiſeman v. Wiſeman. 254 c. 255 c. 
| 2617/0. 
25 4. 
254 4. 
373. C. 
377 & 
271 4. 
260 6. 
396 4. 


Wiſeman's Caſe. 
Wittam's Cafe. 
| Wood v. Smith. 
Wood v. Davis. 
| Wood v. Buckley. 
Wood v. Merrick. 
Wood & Us” v. Suckling. 
Wood v. Smith. 376 c. 
Wood v. Witherick. 328 5 
Woolnough & Ux' v. Welden. 295 c. 
ee v. Tye. | 329 4. 


20k a. 
377 b. 
307 4. 
262 „ % 
318 5. 
176 c. 
268 5. 
366 4. 


— 


Wild v. Chapman. 
Wilke's Caſe. 

Wilkin v. Wilkin. 
Wild v. Copeman. 


285 4. 
257% 6. 


299 c. 
267 h. 


282 c. 


Woolverton v. Meres. 
Worſley's __ 


Wolverton & LU v. Davis. 30% a. 
Woodliffe v. Vaughan. 2665. 
269 5. 

80 5. 


Willet v. Sands. 
Williams v. Hide & Ux. 
 Winſher's Caſe. 
Williams v. Carey. 
Williams v. Benſon, 
Williams v. Tryrer. 
Williams v. Probe. 
Williams v. Linford. 
Williams v. Williams. 
Williams v. Bickerton. 
Williams v. Carey. 
Williamſon v. Mead. 
Willings v. Fletcher. 
Wilſon v. Chambers. 
Wilſon v. Crow. 
Wilſon v. Gary. 
Wilſon v. Packman. 
Willis v. Stroude. 


Wrey v. Veſper. 
Wright v. Mertin. 
Wright v. Pindar. 
Wright v. Black. 
Wright v. Morehouſe. ; 
Wright v. Birle. 358 c. - 
Wright v. Wranſcot. 436 5. 
Wyld v. Cockman. 283 c. 
Wyſon v. Fenton. 36 


429 c. 

439 4. 

395 c. 
"233 6: 
250 b. 


30% b. 
267% a. 
41 Oc. 
329 4a. 
375 C. 
270 & 
372 4. 
322 C. 
267 5. 
445 C. 
303 & | | 
234 c. | | $ 
374 b. 
269 c. 
438 4. 
369 c. 


n 
OE Oy 
5 
- 3 1 
DD e 


5 4 


e 
A 
A AL” * M 

Cn ny ES 

. e N 


& 


Yarmouth v. Pearce. 
Yardley v. Ellill. 
Yardley v. Heale. 
| 408 4. Yard v. Ford. 
Willis v. Woodhouſe. 397 6. | Yardley v. Ellill. 255 5. 
| Wilner v. Hold. #59: 5. 264 b. | Yearworth v. Pierce. 265 c. 4 
1] LE . 279 c. Earl of Yarmouth v. Darrell. 4094. 
1 | Wilymot v. Wotton. | 265 b. Yates v. Lindall. 267c. 274 4. = 
| | 5 | 5 
| Wimberley v. Tampling. 430 4. Yates's Caſe. 267 c. ; 
The Counteſs of Winchelſea v. Lady | Yeilding v. May. 406 5.f 
Maidſtone. 363 5. York v. Cecil. 273 c. 1 
Wincheſter's Biſhop Caſe. ' 247 c. | Young v. Stoel. 414 b. 3 
Winford v. Woolaſton. 430 c. Young v. Steel. e 
Winter v. Barnard. S248 a. 283 4. Young v. Rudd. 330 5. 


270 b. = 
270 4. T 
404 b. 


254 4. 


5G 


8 8 . 
. 


n 
* 5 Nute 
1 3 * £3 
SOT FEES es 


Fo 


Abatement, 


* 


* * 
4 5 ꝶ—2ſ 4 —. 0 
p 4 
My % 7 1 2 ©; ? ; 
| 5 . 8 4 ; | * + ing: 
0 N 83 
* d 5 £ 
0 x 
4 
» ; - 
: 1 a a 
it #3% 5 
5 4 
, * 


_= * * * A 7; ALES 2 = ER * . * 5 1 bo "2 a AA. DAVE Wo be P Won OP ECG a RO ELIE 2 Werren een Nr rn A 11 Loo! % 2 
„ 4 ABR CRT AS ESE and Ong tio HE AS CAE. £3 . I A r EIA — = ICE RAO TOES DE 1 Ag Fn * . n ng? . 5 
— — . EET: F Fs E. SIA s in, Is SIE 5 8 I 9 r Oey 8 3 n e . 3 . #9 1 0 8 ID) 
N * a — . „ 5 L 
* 


Q N.n A . nA #5 K R M M a K 6 „ 


wherefore, inaſmuch as the ſaid Writ, iſſu | 
not warranted by the Regiſter of Original Writs, they pray Judgment 
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Smallwood, and Others, againſt the Biſhop of | 
TLitchteld and Coventry, and Others. 


| ND the ſaid Biſhop and Walter; by Jobn Lutwich, their At- Plea in 


e e e e ber t eee, e to a Quare 
of the Original Writ of the aforeſaid Executors, and it is read to 3 1 


them in theſe Words: * Elizabeth, by the Grace of GOD, of Eng- tbat there 
© land, France and Ireland; Queen, Defender of the Faith, Cc. durit in the 
© to the Sheriff of Derby, Greeting: Command Miiliam, Bi- Regiſter ot 
© ſhop of Coventry and Litchfield, and Malter Marſh, Clerk, that Grits. 


Lut. 2. 0 


© they juſtly, and without Delay; permit Humphrey Smallwood, Ri- 


© (hard Sale, Clerk, and Thomas Sale, Clerk, Executors of the Teſta- 


ment of William Sale, Clerk, to preſent a proper Perſon to the Arch- 
deaconry of Derby, which in the Life of the aforeſaid Milliam Sale 

was, and ſtill is vacant, and which (as it is ſaid) did in the Life- 

time of the ſaid William, belong to his Donation; and doth now be- 

long to the Donation of them the ſaid Humphrey and Thomas, Exe- 
cutors of the Will of the aforeſaid William; And whereupon they, 
complain, That the aforefaid Biſhop and Malter unjuſtly diſturbed + 
the ſaid William the Teſtator in his Life-time, (whoſe Executors 
the faid Humphrey, Richard and Thomas are) to the preſent De- 

lay of the Execution of the Laft Will and Teſtament of the ſaid 
William : And unleſs they ſo do, and if the ſaid Humphrey, Ri- 
chard and Thomas wake you ſecure of proſecuting their Claim, 

then ſummon, by good Summoners, the aforeſaid Biſhop and aft. 
ter, that they be before our Juſtices at Ntminſter, from the Day of 

St. Michael, in Fifteen Days, to ſhew Cauſe why they will not; 

and have you there the Summoners, and this Writ; Witneſs Our 

Self at Weſtminſter, this Nineteenth Day of July, in the Thirtieth 
Year of our Reign.“ Which being read and heard, the ſaid Biſhop 


and Malter plead, That there is not any Form of any Writ of Cuare 
Inpedit in 5 Regiſter of Original Writs for an Executor or Exe- 


cutors of any Perſon, for any Diſturbanee made to a Teſtator's pre- 


ſenting to an Eccleſiaſtical Dignity; And that by the aforeſaid Writ 


it is ſuppoſed, That the aforeſaid Archdeaconry is vacant; in which 


Caſe the aforeſaid Executors might have had a Writ of Ouare In- 


pedit, for a Diſturbance made to them after the Death of the ſaid 
Teſtator: And alſo, the ſaid Writ: contains in itſelf a double Di- 
ſturbance, one to the ſaid Teſtator, and another to the ſaid Execu- 
tors: And alfo by the ſaid Writ, the ſaid Diſturbance which was 
made to the aforeſaid Teſtator, in his Life- time, is ſuppoſed: to have 


been a Diſturbance to the Delay of the Execution of the ſaid Will, 


which could not in any wiſe be; and this they are ready to verify; 
ued in the Manner aforeſaid, is 


of the ſaid Writ, and that the ſame may be Quaſh'd, G. 


2 112 
1 „ 


Note; It may be perceived that the Word Dicit, in a Peg, is tranſlated char the 
Defendaut leads that, &c. and fuch Tranffation' is apprehended to be right for 
dico is to declare, plead, aver, affirm ot anfwer, according to, the ſubje& Matter to 
which it is applied; and therefore the Reader'is a efired to mae Uſe of it in that 
Manner throughout the reſt of the Pleadingy in Abatement, © © A; . Y 
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torney, come and defend the Force and Injury, and crave Oyer Abatement 
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The Jurif: And u the ald 7. I. by: "Richard A: his 3 comes 001 
= == of 190 defends the * Foree 00 Imary, and pleads, That Cognizance of 
A1 er Pleas of taking any Thing upon the 
pleaded, ., belong d and appertain q, A e ede and permin to the 


Clift 17. 


(Or thus, | Coutr of Admiralty, aud not to any other Court; and thi 


487 205 and Chattels, in the Declaration mention d, upon the High Seas for a 
Comer ns Maritime Cauſe, which ſaid Taking and Carrying away of the ſaid 
defends bim- Goods and Chattels upon the high Seas, in the Manner aforeſaid, are 
Lene, the ſame Taking and Carrying away whereof the ſaid JF. above cm- 
the Force and Plains, Without that, That he the ſaid T. M. took the ſaid Goods 


Irjury.) and Chattles on Sbore, at Eccles aforeſaid, or any where elſe but 
much as the Cognizance of the Plea aforeſaid an belong to the Court 


Court will have any further NO the aforeſaid Plea, Go 
3 And the aforeſaid 2 and E. in their proper Dante came and de. 
HG fend! the Charge of the Force and Injury, and pray | 
are Mieces of the ſaid Writ, becauſe they aver, That the aid K. and Y. arc 

: 22 not Nieces to the ſaid Milliam, (that is to ſay) Daughters of R, . 
Willen and Grace his Wife, which ſaid R. was Brother to the ſaid Milliam, 
Without tbat, That the ſaid K. and P. are Siſters of the ſaid Wil- 

liam, as by the ſaid Writ above is ſuppoſe 
F. are ready to verify; wherefore they pray Judgment of ng WERE” 


ſaid Writ, and that the fame may be quaſn d- Ge. W Las 


Chit the | himſelf againſt: the Force and Injury laid to his Charge, and pleads; 


is an Attoz- That he, 2200S before the ſaid Dorothy, exhibited her ſaid Bill, was, 
ner of the and ever ſince hath been, and now is an Attorney of his preſent Ma- 


to this Plea annex d, under the Seal of the ſame Court, may appear: 
and that he is proſecuting and defending divers Suits, Pleas, and Af 
fairs of divers Leige People and Subjects of his preſent Majeſty, in 
the fame Court of Common Bench, as their Attorney. And the ſaid 
J. avers, That he, and all other Attornies of the ſame Common Bench, 
by a laudable and ancient Cuſtom, and according to the Law of this 
Kingdom, and the Liberties and Privileges of the ſaid Common Bench, 


or compell d to anſwer before any Juſtices, or other Officers, of our 
ſaid Sovereign Lord the King, — other Judges whatſoever, in any 


Sovereign Lord the King at Veſtminſter, upon any Plras or Com f plaints 
(bleas of Frechold, —— and 2 excepted ;) 5 this, 
"he is . to verify ; wherefore be prayeth Jadgment, whether he 


+ The Defendant, fit 
that cannot properly be detended, but rather denies it, and therefore defends himſelf 


in the Charge. of 12 0 17 N 428 the. Netter ſubſequent ognta in d in 
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which 1s ſid, that the Defence ant ay him 


bay 
| 19 id ts Chas ir if deen g Ne! bored 


Hoy may 8 
ule the ords, comes e tle ar oe and I Imury... Wars | 15 5 
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iu Seas; hath Time out of Mind 


| er Pleas 0 
Comes and have been uſed and accuſtom d to; 19 be try d and diſcuſ d in the ſaid 
5 Court of Admiralty, according to the Civil and Maritime Laws. And 

be Nees and the ſaid 7. M. further pleads, T bat he took and carry d away the Goods 


upon the high Seas; and this he is ready to verify: Wherefore, inaſ. 


5 
l 
1 
LILLY 2 


of Admiralty, the ſaid T. M. prays Ti if this Honourable | 
cc 


d; and this the ſaid C. and 
and the aforeſaid 5. c. in his proper Dakin comes nd Aeſeode 7 


9 jeſty's Court of Common Bench at J/eſtminſter.; as by the Proceſs 


there, Time out of Mind uſed and after of, ought not to be forced 


Court, except before the Taltices: of the Common Bench of our ſaid 


ſpe veaking, 1 not defend the Force ad Injury, far « 


fame as . ir, Nena, the. als oy, . 


RS 
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ought to be compell d to anſwer to 
faid * Plea, and ſo fort. 
And the aforeſaid John, by John & 


"WF, 271 7 1 
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his Attorney 


„ n 


and exhibited to the Juſtices here his Bill n the Name 


which Bill followeth here in theſe Words: Tg hi 
of the Common Bench, S (to wit) Henry Blo 
Neto, his Ae complains of Robert . Gent. one 


* 


this 


I apptchend it yery 
veral other Places hereafter, as a Technical Term of Att} and well under ſtood by 

| Rance of the Defendant's 

Defence, or of \ the, Plainziff's Reply chereto, and 1 e Defendant's Re; 7 
Detence, or of che Plaintiff s Reply theręto, and ſo of the Defendant's Rejoinder 
they are all call' 715 . 55 | 'fe P W igniffe | 


the Very a e or M att - . e 2 0 ; 5 
r Ab loyLates 25. Wheeuhe Deſepderi 


the. 


into a, Suit or Controverſy, 
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„ and 2 Pier % 
the aforeſaid Henry, by Fatal Nelſon his Attorney; come and de- brought by 


is faid preſent Ma- 


Majeſty's Juſtices 


umfeld, by Wee 


Was 5 Incum! ut on. the 


We a * HEE 

Tracy, to be here, in 

attend in this Court, 
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miniſtra⸗ 
to2s, and 
not Execu- 
a, 


tels, Rights and Credits, which were the Property of the ſaid J. H. 
at the Time of his Death, by the Worſhipful Sir Char/es Hedges, 
Knight, Doctor of Laws, lawfully conſtituted Commiſſary and Se- 
queſtrator General to the Reverend Father in Chriſt, Henry by Di- 
vine Permiſſion, Lord Biſhop of London, in the Diviſions of Eſſex 
and Hertfordſhire, to whom the Commiſſion of Adminiſtration afore- 
ſaid then did and now doth of Right belong) on the Eighth Day of 
February, in the Year of our Lord One Thouſand Six Hundred Nine- 
ty-four, at London aforeſaid, in the Pariſh and Ward aforeſaid, wa: 
granted to the ſaid R. Heard, in due Form of Law; in which Caf 
the aforeſaid E. and M. ought to have named the ſaid Robert in 
the ſaid Writ, as Adminiſtrator of the Goods and Chattels which 
were the Property of the ſaid J. H. and not Executor of the Laſt 
Will and Teſtament of the ſaid 7. H. and this he is ready to verify; 
wherefore he prayeth Judgment of the aforeſaid Bill, -and that the 


1 


fame may be quaſhed, Oc. 


I Plea of And the aforeſaid J. in his proper Perſon comes and defends the 
— 1 Force and Injury, and pleads, That in Eaſter Term, in the Fifth 5 
Defendant Year of the Reign of our late Sovereign Lord William the Third, bY 
is a Filazer and our late Sovereign Lady Mary, late King and Queen of Eng- ME 

bn es sand, &c. on Tueſday next after Fifteen Days of Eafter, 

that ſame Term, Sir 70h Holt, Knight, then the Chief Juſtice, 
aſſign'd to hold Pleas in the Court of our ſaid late Sovereign Lord 

and Lady, the late King and Queen, before themſelves, * Gratis, 

Gave and granted to the ſaid 7. V. the Office of Filazer in the 

Court of the ſaid late King and Queen, before themſelves, and 

then and there admitted the faid 7. V. to the ſame Office of Fila- 
zer, of the County of Salop, to have and to hold to him as his Free- 
hold, for the Term of his Life, according to the Cuſtom of the ſaid 

Court uſed and approved of in the Time of the ſaid King and 
Queen, and that Inſtant placed and inſtituted the ſame James Wood- 

_ houſe into the perſonal Poſleſſion of the ſaid Office, the ſaid James 
J/oodhouſe having taken as well the Oath of Allegiance to the ſaid 
late King and Queen, according to the Form of the Statute in ſuch 

Caſe made and provided, as alſo the uſual Oath by him firſt to be 
taken, well and faithfully to carry and behave himſelf in that Of- 

fice; to have, occupy and enjoy the ſame in the Manner aforeſaid, 
together with all Fees, Advantages and Profits to the ſame Office in- 


The Word Gratis is by common Uſe made an Engliſh Phraſe of Speech, and 
by, every one underſtood to ſignify, without Fee or Reward; and therefore 1 
thought fit here' to make uſe of it in this, and ſeveral other Inſtances of the like 
FCC a. ONT EY THAT ne 


1 . cumbent, 


— 
** 


Plaintiff 

e was Couſin 
by his Writ and Declaration above ſuppoſe. But the ſaid Frances in and Heir; 

her Defence, further pleads, That the ſaid William TVhite; being tay ry 
ſeiled of the Reverſion of the ſaid Tenements, with the Appurte- the ſaid Wil- 
nances, in the Manner aforeſaid, he the ſaid Milliam I7hite, on the . 89 of 


Death of the 
Taid William 
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"*1 Heirs of by Body Hung, Without that, That the Tepe 
And tra- aforeſaid, aſter the Death of the ſaid William White, deſcended to 
verſeth th the ſaid ohn Ferrers, as Couſin and Heir to the ſaid Milliam White, 


ET to 


the Plaintiff as by the Declaration above is ſuppoſed; and this he is ready to veri- 
alledged in fy; wherefore he prays Judgment of the faid Mot, and that the 


the Court, fame may be quaſhed, Oc. 


The S And the aforeſaid 7 and . in theie proper Perfons, come ont 
—— of s defend the F Or ce and Injury, and pray Judgment of = aforeſai d 


ditions Writ, becauſe they plead That according to the Form of the Statute 


dition of the Vill, Hamlet, Place and Coun = of he Commorancy 
of the ſaid John ought to have been expre 

Writ of- the ſaid Thomas; and this he is 128555 to verify; where- 
fore, inaſmuch as ſuch Addition is not expreſſed in this Writ, the ſaid 


. and J. pray Judgment of the ſaid Writ, and that the fame may 


be quaſhed, &c. 


that he ba. Writ, becauſe he pleads, That he is, and at the Time of iſſuing 
tron is not the aforeſaid Original Writ was, and long before had been a Parſon 


3 of the ſaid Church, inducted into the ſame, on the Preſentation of 


with the 4/aac Melbam, Gent. And the ſaid C. hath not, nor claimeth to 


Parſon. have any Thing in the Advowſon of the ſaid Church, or in the faid 
Church, but as Parſon thereof, induced therein, on the Preſentation | 


2 Lut. 1088. 
5 of the ſaid 7— which ſaid Z—- is now alive, and in perfect 
Health, (to wit) at Thornton aforeſaid ; and this he is ready to ve- 


rify ; wherefore, i inaſmuch as the ſaid Tſaac is not named a Defen- 


dant together with the ſaid CH. in the aforeſaid Writ, he prays Judg- 
ment of the ſaid Writ, and that the ſame may be quaſhed.. | 


Bꝛown and Deeble. . 


Special And now here at this Day, (to wit) on Wedneſday next | t I 5 
Imparlance, Days of Eaſter, this ſame Term, (till which Day the aforeſaid H. ſa- 


ving to himſelf all and all Manner of Exceptions as to the ſaid Bill of 
the aforeſaid E. as to the ſaid Declaration, had Leave to Imparl, and 
then to anſwer, Oc. before which Day our ſaid late Sovereign Lady 
The Demiſe the Queen departed this Life) comes as well the faid Edvard, by his 
of te Attorney aforeſaid, as the ſaid H. by R. S. his Attorney; and the 


Queen. 


Blea of 


8 upon the Caſe, and for the ſame Cauſe in the Declaration above- 


Lilly 7. mentioned, as by the Record thereof, now remaining in the ſame 


Court of Common Bench, may appear ; and that the Parties afore- 
ſaid, to and in the faid Plea, in the ſaid Court of Common Bench, 
and the aforeſaid E. J. the now Plaintiff, and the ſaid H. D. are 
the ſame, and not different Perſons ; and that the Plea aforeſaid, 


now remains undetermin d in the fame Court of Common Bench ; 


and this he is ready to verify ; ; A Þ he prays Judgment, 
ny . | Whether 


of Additions i in Writs, in which Proceſs of Outlawry lieth, the Ad- 


d in the faid Original 


Fbatement And the aforeſaid Ch. by F. G7bſon, his Attorney, comes and 
in Quare defends the Force and "Fre and prays Judgment of the aforeſaid 


faid H defends the Force and Injury, and pleads, That he the ſaid 
H. ought not to be compelled to anſwer to the ſaid Writ, becauſe 
another Ac⸗ he avers, That the ſaid Edvard lately (to wit) in 7 rinity Term 
tion depend- laſt paſt, in his preſent Majeſty's Court of Common Bench at J/eft- 
ing inthe. inter, impleaded the aforeſaid H. in a certain Plea of Treſpaſs 
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* whether he ought to be compelled to make any Anſwer to the afore- 
ſaid Writ, Ge. ne ene | 


And the ſaid Alexander, by John Morgan, his Atrorney, comes Wicgziani — 
and defends the Force and Injury, and prays Judgment of the ſaid of Comms . . 
Writ, becauſe he pleads, That he now doth, and at the Day of ſu- "EF 
ing out the ſaid Original Writ of the aforeſaid C. did; and for many 
Years before had, and ever fince hath inhabited and dwelt in the Pa- _ 

riſh of St. Dunftan's in the Weſt, in London, Without that, That | 
he the ſaid 4. at the Day of ſuing out the ſaid Writ, did, or at any 
Time before or ſince had, or now doth inhabit and dwell in the Pa- 

' riſh of St. Clements Danes, in the County of Middleſex; as the 

ſaid i doth above ſuppoſe by his ſaid Writ; and this he is ready 
to verify ; wherefore, he prays Judgment of the faid Writ, and that 


the ſame may be quaſhed, Oc. 


And the aforeſaid L. by Villiam Stibbs, his Attorney, comes Abateinent 
and defends the Force and Injury, and craves Oyer of the Writ foz a Uari- 
aforeſaid, and it is read to him in theſe Words, George, &c. Lre- the curit and 
citing the Mrit] which being read and heard, he the faid L. prays the Count, 
Judgment of the Writ aforeſaid, becauſe he pleads, That between fo: that he 
the Writ and the Declaration aforeſaid; there is a manifeſt Vari- "vt - 
ance, for that the ſaid 7. hath brought his Writ aforeſaid againſt Knight and 

him the ſaid L. by the Name of L. B. Knight and Baronet, and 3 90 
declared againſt him upon that Writ, by the Name of L. B. Armiger; as an Ela; 
and not by the Name of L. B. Knight and Baronet, as the ſaid 7. 
ought to have declared ; and this he is ready to verify ; whereupon, 
the ſaid B. for the Variance aforeſaid, prays Judgment of the Writ, 
and that the ſame may be quaſhed, Gc. ER > Gy 
And the aforeſaid Richard, by J. N. his Attorney, comes and ToanJtiion 
prays Judgment of the Writ aforeſaid, becauſe he avers, That the Fond Dake. 
aforeſaid Eligabeth, on the Day of her obtaining of the ſaid the Defen- 
Original Writ (that is to ſay) on the Firſt Day of June, in the in be 
Sixth Year of the Reign of our Sovereign Lord the King, was, ment of the 
and ever fince hath been, and now is, Covert of one John @rit, that 
Bland, her Husband, (that is to ſay) at London, in the Pariſh „ 
and Ward aforeſaid; and this he is ready to verify; wherefore, he J. B. at the 
prays ben Te of the Writ aforeſaid, ſued out by the ſaid Eliza (gt. OF | 
_ beth, by the Name of Elizabeth S. Widow, as a Feme Sole, and chaſed, 
that the ſame may be quaſh'd, Go. WELD, 


And the aforeſaid Biſhop, and the ſaid J. K. come and crave Abatement 
_ of the Original Writ, and it is read to them in theſe Words, of => —— - 
George, Cc. [reciting the Writ| which being read and heard, they 3 
the ſaid Biſhop and J. K. pray Judgment of that Writ, becauſe Impe dit. 
they plead that the ſame Writ doth not agree with the Form of the 
Writ in the Regiſter, in ſuch Caſe ordained and provided, for that 
they aver, that the ſaid Writ wants this Word (unjunſy); and this 
they are ready to verify; whereupon, (or) for lich Reaſan they 
Pray ] udgment of that Writ, and that the ſame may be quaſh'd, Go. 


Bartelot 
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Bartelot againſt Burton. 
| Beplication And the ſaid Henry replies, That the ſaid Aune, notwithſtanding 

ge Plea of any Thing above alledged, ought to anſwer to his ſaid Writ, be- 

that the De- cauſe he avers, that the ſaid Henny, in Hillary Term laſt paſt, im- 
111 r or pleaded the ſaid Anne in the Plea aforeſaid, here in his Majeſty's 
|| i Way of E. Court of Common Bench; and the ſaid Henry there declared, in 
. ſtoppel, by the fame Hillary Term, againſt the ſaid Anne in the ſame Court, 
—_ 3 ot in the aforeſaid Plea; and the ſaid Arne, in the ſame Hillary 
1 mpar= | 4 ; | 8 | 
14 Lance. Term, by the aforeſaid Peter Budger, her Attorney, came and 
115 Iutw. 23. defended the Force and Injury when, Gc. and then pray d Leave to 
11:6 | imparle to the ſaid Declaration until Fifteen Days from Eaſter, then 
II. next following, and ſuch Leave ſhe had accordingly; the ſame 
4 Day was given to the ſame Henry here, &c. as by the Record 

and Proceedings thereof, now remaining here in this Court, may 

| appear; and the aforcſaid Anne, at the aforeſaid Fifteenth Day from ; 
1 | "  Eafler, pleaded in the Manner and Form aforeſaid. And the faid MR 
= | Henry avers, That the ſaid Plea, in the Manner and Form above 
Th | pleaded, after the ſaid Leave to imparl, and the Matter therein con- 
tain'd, are not ſufficient in Law to preclude the ſaid Henry from ha- 
ving a proper Anſwer to his ſaid Writ, to which ſaid Plea, he the 
ſaid Henry is under no Neceſſity to anſwer thereto, in any other 
Manner howſoever ; and therefore, the ſaid Henry prays Judgment, 
and that the ſaid Anne may further anſwer to the Writ aforeſaid, 


| I Pleain And the ſaid John Laſcells, of Attleburgb, in the County of MY 


Fbatement 


4 of the eurit, Norfolk, Eſq; and Anne his Wife, by Robert Martin, their Attor- 
d euͤßat there is ney, come and plead, That they are the ſame Perſons againſt whom | 
By Na” oy aforeſaid Lewis, who ſueth in this Caſe, as well for our Sove- 
W 5 reign Lord the King as for himſeif, brought his Writ aforeſaid, by | 
i ak toa Qui the Name of John Laſcells, late of Addlebury in the County f 
WE - Norfolk, Eſq; and Anne his Wife, and they pray Judgment of the | 
=o 1775 Writ aforeſaid, becauſe they aver, that in the aforeſaid County of 
LU. 8 1 Norfolk there is not, or at the Day of ſuing out the Original Writ | 
= 5 of him the ſaid Lezw/s who ſueth in this Caſe, as well, aud ſo | 
| . forth, was, or at any Time before had there been any ſuch Town, 
Hamlet, or any other Place known or called by the Name of Ad- 
fl | Allebury, as the aforeſaid Lewis, who, and ſo forth, doth by his Writ 
. | aforeſaid ſuppoſe; and this they are ready to verify; whereupon, 
-  » inaſmuch as the ſaid 7ohn Laſcells, and Anne, are not named in 
certain of what Town or Hamlet the ſaid John and Anne were, or 
are inhabiting, according to the Form of the Statute in ſuch Caſe 
made and provided, they pray Judgment of that Writ, and that the 
ſame may be quaſh'd, G. . Li 


Miſnomer Robert Syms, againſt whom the ſaid T. I. hath exhibited his afore- 
in the Sur- ſaid Bill, by the Name of Robert Symonds, by J. L. his Attorney, 
pig 7 47. comes and defends the Force and Injury, and prays Judgment of the 
6 Mod. 115. aforeſaid Bill, becauſe he pleads that he is the fame Perſon 
13 againſt whom the aforeſaid T. H. hath exhibited his ſaid Bill, by 
289. the Name of Robert Symonds ; and that he now is, and at the Time 
Lilly 1. of the Exhibiting the ſaid Bill was, and from the Time of his Nati- 
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vity always Werde hath bus called and known by- that Name and 
Sirname (to wit) at London aſoreſaid; in the Pariſn and Ward 
aforeſaid, Without that, That he now is, or at the Time of Exhi- 
biting the ſaid Bill againſt him, was, or at any Time before had or ſince 
hath been call'd'or known by the Name of Robert H mond, as the ſaid 
J. in his ſaid Bill hath alledged ; and this he is ready to verify; and 
therefore prayeth on es of the atoreſaid Bill, and that the e ſam 


may be Longer | 1 ad 


aper at the Suit of Swaine: 


And the aforeſaid Edward, by T. F. his Attorney, comes and Plea that 
defends the Force and Injury, My pleads, that the ſaid Edward is 5 ft 
not Entitled to an Anſwer to the aforeſaid Bill, becauſe he avers that 9 
the ſaid Edward is an Alien, born at Callis, in the Kingdom of 1 Salk. 2,46, 
France, in Parts beyond the Seas, under the Ligeance of Lewis the Lill r. 
French King, an Enemy to our Sovereign Lord, now King of Great 
Britain, &c. born of a Father and Mother Adherents to the Ene- © 
mies of our ſaid Sovereign Lord the King. And the ſaid Edward 
came hither into Euglaud without the ſafe Conduct of our ſaid So- 
vereign Lord the King. And this he is ready to verify ; whereupon 


he prays e whether he 8 to anſwer to the aforeſaid Bill, 


Ge. 
Brackley againſt Stanton. 


And the aforeſaid Sarah, in her proper Perſon, comes and prays Coverture 


udgment of the aforeſaid Bill of the ſaid Wilham, "becauſe ſhe avers, Pleaded. * 


hat ſhe the ſaid Sarah, at the Time of Exhibiting of the ſame 12 N 


Bill of the ſaid William againſt the ſaid Sarab, was Covert of FI. Ray. 395. 
then and now being her Husband, and actually alive (to wit) at 
1/lington aforeſaid, in the County aforeſaid ; and this the ſaid Sarah 
is ready to verify. And by Reaſon the ſaid J. V. is not nam'd in 
the aforeſaid Bill, ſhe the faid Sarah prays Judgment of the aforeſaid 
Bill, and that the ſame may be quaſh d, Ge. # 


* 


And the faid William replies That the ſaid Bill of the brechen 3 Beplica- 


William ought not to quaſhed for any T hing by the ſaid tien e 


22 


Sarab above in Pleading alleds d; "becauſe he avers, That the ſaid 
Sarah, at the ſaid Pime of the Exhibiting the fad Bill (7 — 
on the 'Twenty-third Day of October, in the Fifth Vear 'of: the As 
Reign of his preſent” Majeſty George the Second, King of Great 
Britain, &c. tro Wit) at 1/hington aforeſaid,” in the County — Wes 


faid, was ſole and uncovert with the ſaid F 7 Without that, That 2 4 


the afbreſaid 'Sarab,” at the aforeſaid Time of Exhibiting the Ine 


* 


aforeſaid Bill Was, or at any Time afterwards hath been Covert o 
the aforeſai 7. 72 her Hucband, in ſuch Manner and Form as the 
ſaid Sarah. above in Pleading bath alledged; and this he is ready to 
verify; " whertfore he prays e and his ſaid Debt; together 


with his "Damages," oecalion N r the ſame r to de e . 
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Levett at the Suit of the College of Phyſicians, 


of London. 


Wiſnomer _ And the aforeſaid L. H. by R. F. his Attorney, comes and prays . 


of Addition Judgment of the aforeſaid Bill, becauſe he pleads, That the afore- 
of Degree {aid H. long before the Time of Exhibiting the aforeſaid Bill, had 
due been, then was, and now is a Doctor of Phyfick, duly made ſo by 
the Univerſity of Oxford, (to wit) at London aforeſaid, in the Pariſh 

and Ward aforeſaid; wherefore, inaſmuch as he the ſaid Henry is not 


named a Doctor of Phyſick in the aforeſaid Bill, he prays Judgment 1 


thereof, and that the ſaid Bill may be quaſh d, Gc. 


N i, And the aforeſaid T. S. by Robert Martin, his Attorney, comes 
Defendant and defends the Force and Injury, and craves Oyer of the aforeſaid 


e 2 : Writing Obligatory, and it is read to him in theſe Words, ſſ. No. 
EY oint⸗ 


ip with E. F. int univerſt per preſentes, [ here recite the Bond] which being 


and G. who read and heard, the ſaid . prays Judgment of the aforeſaid Writ, 


named. becauſe he avers, That at the aforeſaid Time of the Sealing and Deli- 


5 Mod. 144. very of the aforeſaid Writing Obligatory, whereon the aforeſaid 


Lilly 2. Plaintiff complains againſt the ſaid Defendant ; (that is to ſay) upon 


the ſaid Second Day of May, in the Fifth Year of the Reign of his 
preſent Majeſty George the Second, King of Great Britain, &c. in 
the ſaid Declaration above-mentioned, at Lewes aforeſaid, in the 


Moor 539. 


: Ero. 17 againſt the ſaid Thomas, by the Name of T. J. late of London, 


Noy 8. Gent. then and there e at the Suit of the ſaid 7. in the 
Bird 122. aforefaid Plea (or Action) Di. 


— 


5 Co.61 forth the Declaration] as by the ſaid Record ess now re. 
0 


the aforeſaid J. M. named in the aforeſaid Bill, now Exhibited againſt 
him the ſaid 7. J. are one and the ſame, and not different Perſons; 


4 . ... And 
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And That the ſaid T. J. in the aforeſaid Deelaration | and 'Plea 
named, and the aforeſaid T. F. mention d in the ſaid Bill echibited 
againſt the ſaid T. F. are one and the ſame; and not different Porfons = 
And the aforeſaid T. J. further faith; That the Cauſe of Action 

in the aforeſaid. Declaration above pleaded mention d, and the Cauſe 
of Action, of which the ſaid 7. now complaineth againſt the ſaid 7. 
are one and the ſame, and not different Cauſes of Action; wherefore 
he prayeth Judgment of the aforeſaid Bill Exhibited in Form aforeſadi; 
and that the ſame may be Quaſh d, and Jo Forth. b NN as in 


* x 
; : ou 3X 3 \ $f 5 r : 914 14 * 3 5 * 4 ; 
- 1 — n 4 , 
* : * 5 4 
' q PN 6 x - - | * 
W270. *. > 4 { ; 5 , . e , We. : * 
4 . x * v » 2 p 8 4 5 "a. 2 | 0 N 4 : * 
9 f * f 1 Ty . f A ; 
4 . N \ : , « pl Y * nne #"% f a> wil * ahh. 5 . — 
1 * o #4 \ 1 2 24 Fd * 1 7 ; ; ; y \ O : 


And the aforefaid Aune, who is within the Age of Twenty-one Infancy 
Years, by R. C. her Guardian (in a ſpecial Manner admitted by TOE 
the Court of our ſaid Sovereign Lady the now Queen) here comes Lilly 3. 
and prays Judgment of the aforeſaid Bill, becauſe ſhe faith, That ſhe 

the aforeſaid Anne, at the Day of Exhibiting the aforeſaid Bill, was; and 

now is within the Age of Twenty- one Years, (that is to ſay) of the 

Age of Nineteen Years, and no more; (10 Wir) at London aforeſaid, 

at the Pariſh and Ward aforeſaid; and that the aforefaid H. doth not 

proſecute her ſaid Bill againſt the faid 4. either by her next Friend, 

or by her Guardian. And this ſhe is ready to verify; and therefore 

prayeth Judgment of the aforeſaid Bill, and that the ſame may be 


And the aforeſaid 7. in his proper Perſon comes atid ſays, Pleats the 
That he was, at the Day of Exhiditing of the aforeſaid Bill of the Sant unten 
aforeſaid Thomas, and for divers Years before, had been, and nov Ch Bonk 
is an Attorney of the Court of Common Bench of our ſaid Sove- fendant is an 
reign Lady the Queen, attending divers Atairs of ſeveral of her gn 
ſaid Majeſty's Liege People, in proſecuting and defending ſeveral Pleas. 
Suits for them as their Attorney; and that the faid J. and all other Lilly. 
Attornies of the ſaid Court of Common Bench, while they are fo 
' proſecuting and defending ſuch Affairs and Suits of their Clients, 

(according to the Cuſtom in the ſame Court of Common Bench at 153-10 

Weſtminſter, Time out of Mind hitherto uſed and approved of) ought _ 

not to be drawn or .compell'd againſt their Wills to anſwer before 

any Juſtices or Officers of our faid Lady the Queen, or other Secular 

Judges whatſoever (except before the Juſtices of the ſaid Common 

Bench at Meſtminſter, upon any Pleas, Plaints, or Demands (except 

only Pleas of Freehold, Felonies and Appeals.) And this he is ready 

to verify; and therefore prayeth Judgment, whether this Honour 

able Court ought to take any Cognizance of the Plen aforeſaid 

againſt him, and ſo forth. | e 


| F ramptoꝛ at the Suit of Nourſe, © 1 
| 5 ing in the 
And the aforeſaid C. F. by FJ. L. his Attorney; comes and 2 
prays Judgment of the aforeſaid Writ of Scire Facias, becauſe pleave tea 
he ſaith, That after the giving the aforeſaid Judgment in the afore- Scire Facias, 
faid Writ above-mention'd, that is to ſay, the "Sixteenth Day of No- ff og 
vember, in the Sixth Year of the Reign of our late Sovereign Lord not on the 
Milliam the Third, and Lady Mary, late King and Queen of Eng- Judgment, 
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land, at Weſtminſter aforeſaid, in the County. aforeſaid, | he the ſaid 
Ch. F. for ireverſing. of the aforeſaid. Judgment, had proſe cute d o t 


of the Court of Chancery of the ſaid late King. and Queen, then 
held at Weſtminſter in the ſaid County of . Middleſex): their ſaid 


late Majeſties Writ for correcting Errors of and upon the Judgment 


aforeſaid, in the ſaid Writ ſpecify, directed to Sir John Holt, 


Knight, their ſaid Majeſties Chief Juſtice, aſſignd to hold Pleas in 
their Court, before the ſaid King and Queen themſelves, and return- 
able on Tueſday the Twenty-ſeventh Day of the ſaid : Nowember, 
then next following, in the Court of Exchequer of the ſaid late King 


and Queen, beforerthe-Juſtices of the Common Bench, and the Barons 
of the Exchequer of the ſame King ahd Queen, (of the Degree 
of the Coife,) according to the Form of the Statute in that Caſe 
made and provided; which ſaid Writ, after the Iſſuing, and before 


the Return thereof (to wit) the Twentieth Day of the ſame: Novem- 


Writ of Error, and ſo forth. 


By mil⸗ | a | 
taking the fends himſelf againſt the ſaid Charge of Force and Injury, and 
| ſaith, That the Liberty of Bury St. Edmonds is, and Time out 
of Mind hath been in the County of Sufolk, and not in the County 


County, 


_  Wiſnomer 


in the Stile 
of a Cozpo⸗ 
ration, | 


may be Quaſh'd, and ſo forth. 


Plea in 1. 
batement that 


the Deken⸗ the aforeſaid Fane is not entitled to an Anſwer to her ſaid Demand, 


dant is 


ag e becauſe ſhe faith, That T. N. lately, (zo wir) in Trinity Term, in 
8 3 | | ; 1 | | 8 | the | 


Lut. 39. 


Wardens, or Guardians and Commonalty of the Myſtery and Art of 


ſaid Bill above is ſuppoſed; and this he is ready to verify; where- 


ber, in the aforeſaid, Sixth Vear of the Reign of the ſaid late King 
and Queen at Weſtminſter aforeſaid, in the ſaid County of Middleſex, 


was deliver'd to the aforeſaid Sir John Holt, Chief Juſtice aforeſaid, 


to be Executed in due Form of Law; which ſaid Sir John Holt, 
Chief Juſtice aforeſaid, hath not returned the aforeſaid Writ for 


correcting Errors into the aforeſaid Exchequer-Chamber, and hath 


done nothing thereon; and this he is ready to verify; wherefore he 


prayeth Judgment, if he the ſaid Ch. ought to be compell'd to 


anſwer to the aforeſaid Writ of Sire Facias, pending the aboveſaid 


And the aforeſaid 7: by J. A. his Attorney, comes and de- 


of Middleſex, as by the: Bill of the faid F. C. above is ſuppoſed; 


and this he is ready to verify; wherefore he prayeth Judgment of 


the aforeſaid Bill, and that the ſame may be Quaſh'd, and ſo forth. 


And the ſaid B. by 7. N. his Attorney, comes and defends 


himſelf againſt the Force and Injury above laid to his Charge, 
and prayeth Judgment of the aforeſaid Bill, becauſe he ſaith, 
That the aforeſaid Plaintiffs are nam'd and call'd the Maſter and 


Stationers of the City of London, and by that ſame Name and Title 
have always been nam'd and call'd, Without that, That they are 


nam'd or call'd the Maſter and Wardens, or Guardians of the Myſtery | 


and Art of Stationers of the City of London aforeſaid, as by the 


fore he prayeth Judgment of the aforeſaid Bill, and that the ſaid Bill 


© Dzaycott againſt Curzon, 
il 1x W. z. Rot. 513. 2585 
And the aforeſaid N. by J. H. his Attorney, comes and ſays, That 
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the Ninth Year of the Reign of bur Ne Lord the. King, that 
now is, impleaded the aforeſaid Jane; by the Name of, (and ſo forth) 
here in his Majeſty's Court of Common Bench, of a Plea of Debt 
of Three Hundred and Forty Pounds upon Demand; And that the 
aforeſaid Fane, for that ſhe did not come into the aforęſaid Gourt of 
Common Bench, there to make Anſwer to: the ſaid N. thereto, ac- 
cording to the Laws and Cuſtoms of this Kingdom of England, was 
put in Exigent to be waived in London ; and for that Reaſon afterwards, 
(io wit) on Monday next after the Feaſt of the Purification of the 
Bleſſed Virgin Mary, in the Ninth Year of the Reign of his. preſent 
Majeſty, in London aforeſaid, the ſaid Zane was, and now is, in due 
Form of Law, waived at the Suit of the aforeſaid N. in a Plea of 
Debt, as by the Record and Proceedings thereof here in this Court 
more plainly may appear: And this he is ready to verify; wherefore, 
Anſwer made to her ſaid Demand; together with this, that he, the 
ſaid N. is ready to make appear, that the Record aforefaid remains 
in its full Strength, Force and Effect, neither revoked, reverſed; par- 
doned, or annulled. 


It was objefted, That this Plea ought to have been pleaded ſub 
pede Sigilli, but twas anſwered, and ſo reſolved by the Court, That 
the Outlawory being pleaded in the ſame Churt, it need not be pleaded .." 
Fu pede Sigil, bur otherwiſe if it bad been pladed-in amther | 
batement; be⸗ 


cauſe the 
Plaintiff is 


= 1} 8510 i 
Prayer for two Months next following the ſaid: Tyenty-third/Day"6f „ 
December, in the Thirty-ſecond Year aforeſaid, but had forbern the 
ſame from the ſaid Twenty-third Day of Detember, in tlie Thirty: 


ace of two Monthsthen next föllbwinſg.,ĩ 
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and — tb:the - ener "of- the "Dig late King, King, his Crown: and 

Dignity ; and the ſaid Ruger was convicted, which ſaid conviction was Ml 

continued and certified from the ſame Court of Gaol-Delivery i into his 3 
ſaid late Majeſty's Court of Exchequer at Weſtmin Mer, in the County = 
of "Middleſex, according to the Form of the Statute in ſuch Caſe made 
and provided, and now remaineth in his preſent, Majeſty's Court of 
Exchequer of Record, in its full Strength, Force and Effect, not re- 
verſed or annulled, as by that Record in the ſame Court of Exchequer 
at Weſtminſter, more oy may appear; And this he is ready to verify, 
and bringeth here into Court the Exemplification of the ſaid Con- 
viction, ſcaled with the Seal of the ſame Court of Exchequer, which 
teſtifieth this to be true; and prayeth eng mo the, me > Plaint 
may remain without a Day, aud fo forth. 


Mozton nd: Dawſon, and K 50 e age of 
Ae at the Suit of nee Executor of 


effreſon. 


(= . 1 21 Car. 2. Rot. 291. 


"= © == as and the aforeſaid J. M. H. M. and T. R. by J. V. their 3 
ttt one or and the aforeſaid R. B. and A. O. by Sir Gra Wich, Kaight, their 
the Ter⸗te⸗ Attorney, came here likewiſe at the ons Day, and thereu upon the 
1 ſaid F. J. the now Plaintiff, prayed, That the aforeſaid J. H. T. R. 
2 Saund, 8. and A. might anſwer to the aforeſaid Writ, Gc. And the aforeſaid Fo ths 
N and ſay; That the aforeſaid 7. 7. the now Plaintiff, ought not 
d to have his Execution aforeſaid againſt them the ſaid J. H. een 
4A. for the Debt aforeſaid, by Virtue of the ſaid Recognizance, becauſe 
4” ſay that one R. F. long before the Day of ſuing out the afore- 
fad Writ, had, and always afterwards hitherto hath been, and now 
2" "06 Tenant of one Meſſuage, with the Appurtenances, in the Pariſh | 
of St. Mary Aldermanbury, commonly called or known by the Name 
of the Axe: Tun, of which ſaid Meſſuage the aforeſaid R. Z. deceaſed, 
named in the aforaſaid Writ, was eised in his Demeſne, as of Fee, 
the aforeſaid Sixteenth Day of Auguſt, in the Twelfth Year of the 
Reign of his preſent Maj jelty, and that no Writ of Sci. fa. hath iſſued 
out of this Court, directed to che Sheriffs of London, againſt, the ſaid 
Robert the ſaid Tertenant: And this they are ready. to verify; and 
inaſmuch as no Writ of Sire Fucias hath iſſued: out of this Court 
here, directed to the Sheriffs of London, they the ſaid J. H. J. R. 
and A. pray Judgment, if they qught to be compelled to anſwer. to 
the aforeſaid Wre . in Form ene ae ve Sorts. e 
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* 0 ee 3. And che aforeſaid une, by C. N. ber Attorn . comes atid prays 
1 COT. Judgn gme of the aforeſaid Writ, becauſe ſhe faith, that the aforefaid 
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Idminiſtra- Richard, in the aforeſaid Declaration mentioned; the Thitty-firlt Day 
q 4 — the of Zuly; in. the Firſt. Year of the Reign of our, 19 7195 n Lord 198 
li the Infant, King, that now is, at ee aforeſaid, made his laſt Will and 
Wn x Lut. 20. Teſtament in. Writing, an d thereby conſtituted and ordained one 
if Richard Plant, Son of the ſaid Richard, Exeriive of the ſame; 


thi „„ 4 and 
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Ind afterwards (z0 wit) the Firſt Day of October, in the Firſt Year 


biſhop of annals 5 Primate and Metropolitan of all Eugland. 

were duly: commi ted uEttt. 171655 | 

Richard annexed; and during the Minority of the ſaid Richard te 

Son, and to his Uſe and Behoof, which Richard Plant the Son is 

yet within the Age of Seventeen Years, and is now actually alive; = 

(ro wit) at Peterborough aforeſaid: Aud this fhe is ready to verify; © 

Wherefore inaſmuch as the ſaid Archibald and Frances have not ſued 

out their Writ againſt the ſaid Anne, as Adminiſtratrix of the Goods 

and Chattels which were of the ſaid Richard Plant the Father, at 

the Time of his. Death, with the Will of the ſuid Richard annexed, 

during the Minority of the ſaid Richard the Son: The ſaid Anne 

prayeth Judgment of the ſaid Writ, and that the ſaid Writ may be 

quaſh d: And bringeth here into Court the Letters of Adminiſtration 

of the ſaid Archbiſhop, granted to the ſaid. Anne in Form aforeſaidd. 

the Date whereof is the Day and Year aboveſa ie. 

In the preſent Caſe there was a Reſpondeas Ouſter for want of tze 
1 ; Aud this ſhe ig ready to verify, wherefore inaſmuch, and 
o r „ © 
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And the ſaid E. G. by J. O. his Attorney, comes and defends ® Plea that 
himſelf againſt the Force and Injury, and faith, „Was excom- 
ſaith, That the aforeſaid J. B. is, and at the Time of ſaing out the by Judges 
Original Writ aforeſaid. was, excommunicated oy William Trumber 1 1 1 

: : 80 ; © p | , S Keil. 6. A. 
King, lawfully conſtituted (0 eit) at the Pariſh of St. Martin in It = 
Writ of Fxconmunicat Capieuds; iſſued againſt! the faid:F; B. di> r. 
rected to the Sheriff of Middleſex-;i which ſaid:W.rit.followeth.in: theſe 


{ gainſt the Force and Injury, ar * hat he the fame E. G. the Plaintiff 
ought net to be compelled to anſwer to the aforefaid Writ,” becauſe he! municated 
and Char/es Parrot, Doctors of Laws, Judges, then Delegates of the Noy 89. 
the Fields aforeſaid; upon which Excommunication his Majeſty's 3 Ler. 334. 


Words; (Here recite the Mitt) And this he is ready t verify; © 
wherefore'the ſaid Eu prayeth Judgment of the ſaid. Writ iſſuæd againſt 
him, together with this, that he the ſaid Zdword is ready fo make 
it appear, that the fuid 7. B. mentioned in the Writ and Declaration 
aforeſaid: And the ſald I. B. in the Excommunivato-Cixptendd above 
named are one and the ſame, and not dlffarent, Pur fu. 

Tee war a Reſpondeas Oufter in th Caſe; butanſe no-Certific 


— 


of the Fuuges Delepatrs tous produced; mr was it pleaded ſub 
Sigilli; and 2e e ee IE wade (unc lu ſian by the Pin ce 

20 have been, that #he Pha ſhould reninin without M Day untii and 

ſo torth,” hat is, uniſ the Plaim ff. ball have purchafed bis \Letters 
of Abſolutiog ; at whith Time he may have Reattuclunent upon hir 


Original. 
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Plea in 2. And the Aoreltid wy 7 by 7 . ks 3 comes 0 defends 
batement, | hinſelf- againſt the Charge * the Force and Injury, and ſo forth, 
3 and prayeth Judgment of the Declaration aforeſaid; becauſe he ſaith, 
(Plaintiffs) That the aforeſaid J. S. and E. S. two of the Plaintiffs in the De- 


che Bg of claration mentioned now are, and each of them is within the Age of 


Seventeen Seventeen Years, (to wit) each of them of the Age of 85 — X 


Pears, Years, and no more, (70 wit) at the Pariſh of St. Clements Danes, 


Sund. 209. in the County of Middleſex : And this he is ready to juſtify; Where. 


ſees he — n and chat the! alpreſhid. Bi —_— be ou d, 


The Earl of x Huntington at t the st of Naers. 


* * 


Mich. 4 Fac. 2. Ras 313. 


dan. Aub the" aforeftid TBepbiis and Kober, by: Charles Draper 


tacement, their Attorney, come nd pray Judgment of the aforeſaid Writ of 
; 1 but 14 ci. fa. becauſe they ſay, That the aforeſaid Wrir, iſſued as above, 


Days be: bearcth Date at Meftminſter the Twenty-third Day of October, in 


emeen the the Fourth Year of the Reign of our Sovereign Lord the now King; 


the Teſte, which ſaid Writ was returnable, and returned here on the Morrow 


yo wing ot of All Souls, between which ſaid Twenty-third Day of October, and 
x Lut. 25. the aborelaid Morrow of All Sowls;there were only Fourteen Days; 


and in that Caſe the 2 Writ of the ſaid Date returned here, 


is not ſufficient in Law to compel the aforeſaid T. and R. to anſwer : 
to the aforeſaid Plea: And this they are ready to verify by the ſaid 


Writ. returned here at the ſaid Morrow of A Souls ; wherefore they 
pray Indgment of the ſaid Writ, and that the fame ny þ be n d, 
and. 0 e am 


e yo - Surby at the Suir of. Gawen. wt 
Py Be 0 ng RE Paſeb. 35 car. 2. Nor. 15 8. 5 = 0 2 


An Outlaws - and now at this Pay, (zo wit) on Friday next after the Momew 


Ivatement, of the Huh Trinity, this ſame-/Term, until which Day the ſaid 


ſub Robert: (ſaving to himſelf all and all Manner of Exceptions to the 


A e * 3 had Leave to imparl to the ſame Bill, and then to anſwer, 
. 6. and ſo forth, before our Lord the King at Veſtminſter, came as well 
the aforeſaid Carew Gaꝛven, by his Avorney-atbpeſaid: as the ſaid R. 

by Richard Townſon his Attorney; and. the ſame Robert defends 
himſelf againſt the Force and Injury, and ſaith, That he ou ght not to 

be compelled to anſwer to the aforeſaid Deelaration of the fad Carew 
Gawen'; becauſe he faith, that one T. Cloborn formerly, that is to ſay 

in the Term of St. n Hillary, in the Thirty-firſt Vear of the Reign of 

his preſent Majeſty, impleaded the aforeſaid Carew. GCaeven by the 

Name of Carco en late of Londun, Veoman, in the Court 

of Common Bench of our ſaid Sovereign Lord the King, . ald 
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Court being then at W:/tminfter) in the County of MidHeſex, of a 

Plea of Treſpaſs and Aſſault ; and the aforeſaid C. G. inaſmuch as 

he did not come into his ſaid Majeſty's Court of Common Bench, to 

anſwer to the ſaid T. C. thereof, according to the Laws and Cuſtoms 

of this Kingdom of England, was put in Exigent to be outlawed in 

London, and on that Occalion afterwards, (to wit) on Monday next 

after the Feaſt of the Apoſtles St. Philip and St. Fames; iti the 

Thirty-ſecond Year of the Reign of our ſaid Sovereign Lord the 

King that now is, was outlawed at the Suit of the ſaid Thomas Clo- 

Zorn, as by the Records and Proceedings thereof, now remaining in 

the ſaid Court of Common Bench of our ſaid Sovereign Lord the 

King more fully may appear : Which ſaid Outlawry remains of Re- 

cord in its full Force and Effect, not reverſed or annulled : and this 

he is ready to verify, where, and in what Manner the Court ſhall 
appoint; and the ſaid R. S. brings here into Court the Writ of our. 
ſaid Sovereign Lord the King, of Capias Urlagatum, iſſuing out of 

his ſaid Majeſty's Court of Common Bench, againſt the ſaid G G. 
under the Seal of our ſaid Sovereign Lord the King, for ſealing his. 
Writs in the ſaid Court of Common Bench, directed to the Sheriff _ 
of Middleſex; the Tenor of which Writ follows in theſe Words; _ 
(to wit) [here recite the Writ] whereupon the ſaid Robert prays 
Judgment; if he ought to be compelled to anſwer to the Declara- 
ration aforeſaid, (the ſaid Carezw being outlawed, as above) Toge- 
ther with this, that the ſaid Robert is likewiſe ready to verify; that 
the aforeſaid C. G. fo as above outlawed, and the aforeſaid C G. 
the now Plaintiff in the Declaration above-mention'd, is one and the 


2 2 


ſame; and are not different Perſons: 


Note; I ſeems there was d Reſpondeas Ouſter awarded, and 
that becauſe there was a full Defence by the Morde, comes and de- 
fends the Force and Injury, when, Gc. therefore I have here omit= 
ted the Words when, &c. which denote ſuch full Defence: = 


b Mich: 36 Car. 2. Rot. zor: 
Sevill at the Suit of Watfozd. 


And the ſaid Flizaberh, by J. Freenian her Attorney, comes and Plea in 
craves Oyer of the ſaid Original Writ ; whereupon the aforeſaid J 
Robert hath above declared, and it is read to her in theſe Words, is vated be- 
(to wit) [here recite the IWrit| which being read and heard; ſhe fore the Let 
the ſaid E/izabeth prays Judgment of the aforeſaid Writ; becauſe ſhe 88 
avers, That the ſaid Daniel, on the Firſt Day of February, in the Lut. 8. 
ſaid Thirty-ſixth Year of the Reign of our ſaid Sovereign Lord the 
| King, died inteſtate at Chelmsford aforeſaid ; and that on the Twen- 

tieth Day of February, in the Thirty-ſixth Year aforeſaid; and not 
before, Sir Thomas Exton, Knight, Doctor of Laws; Commiſſary 
and Sequeſtrator General, lawfully conſtituted, to the Reverend Fa- 
ther in CHRIST, Henry, by Divine Permiſſion; Lord Biſhop of 
London, in the Diviſions of Bſſex atid Hertfordſhire; granted Let- 5 
ters of Adminiſtration to the ſaid Eiaubetb, of all the Goods and 
Chattels which were of the ſaid Daniel at the Time of his Death — © 
to be adminiſtted; (to wit) at N aforeſaid; and that ſhe 

3 the 


4 1 
98 ; 
1 


: the f ſaid Elizabeth, by Vice wi the gears of Adminiſtration 558 
ſaid, is Adminiſtratrix of all the Goods and Chattels which were of 


the ſaid Daniel, at the Time of his Death, and not otherwiſe ad- 


miniſtred: And this ſhe is ready to verify; wherefore ſhe prayeth 
Judgment of the ſaid Writ, and that the ſame may be quaſh'd. 
1 Lut. 9. This Plea upon a Demurrer was held good, notwithſtanding the 


Objection, that the particulgr Authority of the Grantor of the Letters 


of Adminiſtration does not appear any otherwiſe than by the Words, 
Commiſſary lawfully conſtituted ; and there was a Difference taken 
between a - peculiar Juriſdiction and a Commillary or Chancellor of 
the Biſhop. 


Plea fn And now at t this Day; (to wit) on Thurſday next after the Morrow 


888 of the Holy Trinity, William Robins, who was taken and arreſted by 


ming his the Sheriff of Norfolk, by Virtue of the aforeſaid Writ, by the Name 


* of Robert Robins, comes here in his proper Perſon, and de- 


Lur. 1o. fends the Force and Injury, and pleads That he ought not to be 


Note; Since charged by Force and Virtue of that Writ, becauſe he ſaith that he 


t 
the Att of is not, nor can be underſtood to be the ſame Perſon againſt whom the 


fo: annexing aforeſaid A. brought his Writ ; becauſe he avers that he is named 


an Afhdavic and called Malliam Robins, and by that Name and Surname hath al- 


to the Plea, 


Quere if ir ways from the Time of his Nativity hitherto been named and 
is not pꝛoper called, Mithout that, That he is named or called Robert Robins, 


to leave theſe | 
Utozds out. Or by that Name and Surname was ever call d or known, as by the 


aforeſaid Writ of the ſaid J. B. it is above ſuppoſed: And this he is 
ready to verify; wherefore he prays Judgment of the ſaid Writ, 


and that he may be acquitted and diſcharged from the ſaid Writ, and 


may from the Court here be diſmiſſed at large, Cc. 
Lat. 10, 11. Note, T hot in this Plea the Defendant doth not Ama Jude 


ment of the Writ in the Exordium thereof, but only in the Conchifion ; 


for it is not formal to demand Judgment in the firſt Part of the Plea, 
11 the Matter pleaded is not apparent in the Writ eff, ; and fo + it 
was held by Dyer and Brown in Moor 30. 


tes in And the Abbe Grace, by R. M. her 3 comes and 


Ibatement, Prays Oyer of the aforeſaid Original Writ of the ſaid Samuel and 


that the Te: Sarah ; and it is read to her in theſe Words; James the Second, 


MO the Grace of GOD, Gc. [here recite the Writ]; which being 5 


liv 
Time of the read and heard, the ſaid Grace prays Judgment of the ſaid Writ, 


2 pur⸗ hecauſe ſhe avers, that the aforeſaid George, her late Husband, after 

gc the ſaid Sixth Day of November, in the firſt Year aforeſaid, (to 

« wit) on the Thirtieth Day of November, in the ſame Year, was alive 

and-in full Health, (to wit) at Orley aforeſaid : And this ſhe 

is ready to verify; wherefore ſhe prays Judgment of the faid Writ, 
and that the ſame may be quaſhd, (5c. 

1 There was a Reſpondeas Ouſter here for this Fault in the Plea, 

that as the Aſſumpſits in the Declaration are 1 ae ed to be made 

at Bradford, the Defendant ought to have pleaded that the Teſtator 

 wwas alive there, and not at Otley, which is alledged in _ De- 

claration only to be the Place of Commorancy of the Defendant, and 

I this Means the Defendant would draw the Venue of a tranſi- 

zory 7. ing from the Venue in the Declaration: 15 
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It is ſaid in this Cafe the Death of the Teſtator ought to have 

been traverſed, and therefore, after the Words, at Bradford aforeſaid; 
inſert thus, Vit hout that, that the aforeſaid George, late Husband of 
tbe [aid Grace, died at Bradford aforeſaid, in ſuch Manner and Form 
as the ſaid (Plaintiff) doth above alledge. 


And the aforeſaid Inhabitants of the ſaid Hundred of B. V. Hun- Abatement 
dred, by J. M. their Attorney, come and defend the Force and In- in Due and. 
jury, and pray Judgment of the Writ aforeſaid, becauſe they plead, the Bantprs 
That there is, and for ſo long a Time as there is no Remembrance in the Count 
of any Man to the contrary, hath been in the faid County of anz ew ha 
Glhncefter, a Hundred call'd the Sever Hundreds of Cirenceſter ; bed. 
and that during all that Time, the aforeſaid Hundred in the Decla- 

ration aforeſaid, nam'd Bright WWoldesbarrow Hundred, hath been, 

and till is the Circuit of the Town and Lands in the County of 
Glouceſter, commonly calld B. Hundred, and Parcel of the ſaid 
Hundred, call'd the Seven Hundreds : Without that; that the afore- 

ſaid Hundred in the Declaration aforefaid ſpecified is, and during the 

aforeſaid Time hath been a Hundred of itſelf, as the aforeſaid V. by 

his Writ 'and Declaration aforeſaid above ſuppoſes: And this they 

are ready to verify; whereupon they pray Judgment of the Writ; 

and that the ſame may be quaſh'd, &c: _ T8 Els bac 


MT. William Pole of London; Smith, who by the Sheriffs of Lon- Witnomer 
Hon was arreſted by the Name of William Paul of London; Smith, in the Sure 
perſonally appears and pleads, That he at the Time of ſuing out the 
Original Writ of the ſaid 4. was, and always afterwards hath been, 
and now is known and call'd by the Name of Willium Pole of London, 

Smith, Without that, That he; at the Time of ſuing out of the ſame 
Writ was, or at any Time ſince hath, or before had been, or now 
is known or call'd by the Name of Milliam Paul of London, Smith, 
as by the ſame Writ is above ſuppoſed: And this he is ready 
to verify; wherefore he prayeth Judgment of the Writ, and that 
the ſame may be quaſh'd, G . es 


And the ſaid 4. B. and C D. by J. M. their Attorney, come The Hetens 
and defend the Force and Injury, and pray Judgment of the Writ cone plead 
aforeſaid, becauſe they aver that the ſaid J. K. on the aforeſaid oe 72 860 5 
Fourteenth Day of Auguſt, when the Entry aforeſaid is ſuppoſed to be Writ, that 
made, had nothing in the Manor aforeſaid; with the Appurtenances, and aneh, 
unleſs in Common, and undivided, with one . C. Eſq; which ſaid Stranger 
V. is yet alive, and remains in perfect Health; and not nam'd in 33 
the Writ aforeſaid: And this they are ready to verify; whereupon Ag e os 
they pray Judgment of the ſaid Writ; and that the ſame may be not named in 
quaſh d, Go | | the Writ, 


And the ſaid A. B. C. D. and E. H by J. A. their Attorney; Mitnomer 
come and defend the Force and Injury, and all Contempts, and of the Town 
whatſoever elſe they ought to defend, and pray Judgment of the SIG ho 
Original Writ of the (Plaintiff) aforeſaid, becauſe that the afore- Treſpaſs is 
faid-T. T. doth by the ſame Writ fuppoſe; that the aforeſaid 4: B. 93 
. D. and E. E. enter d into the Manors aforeſaid; with the Appurte- Abatement. 

nances in 7. N. Cc. Whereas the ſaid 4. B. C. D. and E. .. 
do aver, that within the County of N. aforeſaid, there is not, nor 
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at the Time of obtaining the aforeſaid Writ was, or ever had there 
been, any Town, Hamlet, or Place known or called by the Name of 
Farthingale, as by the Writ above is ſuppoſed: And this, &c. (as in 
the former). | | e | 


Mitnomer And the aforeſaid 4.B. in his proper Perſon comes; (or per- 
of the > nally appears) and defends the Force and Injury, and all Con- 


fend, and pleads, 'That he is, and at the 'Time of ſuing out- the 

Original Writ of the ſaid C. was of the Society of Clements-Inn, 

in the Pariſh of St. Clements-Danes, without the Bars, and a Mem- 

ber of the Middle Temple, London, which ſaid Society is, and at 
the Time of ſuing out the ſame Writ was, and long before had been 
a certain Society of Men expert in the 'Temporal Laws, and practi- 
ſng the ſame: Without that, That he the ſaid A. B. at the Time 
of ſuing out the ſame Writ, was 4. B. of London, Mercer, or by 
that Name known or calld, as by the ſaid Writ is above ſuppoſed: 
And this, &c. (as in the former). | R b 


And the ſaid R. by P. J. his Attorney, comes and prays Judg- 

ment of the ſaid Bill, becauſe he avers, That the ſaid R. the now 

Infancy, Plaintiff, is within the Age of 21 Years (to wit) of the Age of 
18 Years, and no more, at Weſtminſter aforeſaid ; and that the ſaid R. 

here in this Court hath declar'd in the ſaid Action, by F. G. his 


Attorney; whereas, by the Law of the Land, the ſaid R. ought x 


to have declar'd, by his next Friend, (to be admitted by this Court 
for that Purpoſe): And this he is ready to verify; wherefore, inaſ- 


tempts, and whatſoever elſe laid to his Charge, that he ought to de- 


much as the ſaid R. being within Age, hath in this Court declar'd, 


in the ſaid Action, by F. G. his Attorney, he the ſaid R. prays 
Judgment of the ſaid Bill, and that the ſame may be quaſhd, Oc. 


2 Plea in And the ſaid Ceſar, by . C. his Attorney, comes and defends 


Abatement the Force and Injury, and craves Oyer of the aforeſaid Bond; and 


after Dyer, . © ra; 
_ "i it is read to him in theſe Words; Know all Men by theſe Preſents, 


"Plaintiff's Jhat I Cæſar Wood, of Aſhwood in the County of Berks, Knight, 
Parner am held and firmly bound to William Sherrard and Company, of 


in the Writ. St. Bridget, alias Ft. Brides, London, Mercers, in Furty-ſix Pounds 


Cites. of /awful Money of Great Britain, 20 be paid to the ſaid William 


Sherrard and Company, or their certain Attorney, or their Execu- 
zors or Adminiſtrators, to which Payment 1 bind myſelf, &c. [and 
ſo go on with the Bond]: Which being read and heard, he the ſaid 
Ceſar prays Judgment of the ſaid Writ, becauſe he avers, That 
A. B. and C. D. were then Partners with the ſaid Milliam, in 
his Trade of a Mercer, at the Pariſh of St. Bridget, alias St. Brides, 
in London aforeſaid, and that they are now actually alive: And this 
he is ready to verify; wherefore, inaſmuch as the ſaid .4. B. and 
C. D. are not nam d in the ſaid Declaration, he prays Judgment 
ET of the ſaid Writ, and that the ſame may be quaſh'd G m W. 
lea in : 


Plaintiff fends the Force and Injury, and prays Judgment of the aforeſaid 
2 Writ ; becauſe he ſaith, that the aforeſaid William, after Original 
out of the Writ aforeſaid, was ſued out, and before this Day, (to wit) on 
Clift 6, by 


Korn And the aforeſaid B. by T. K. his Attorney, comes and de- - 


e 
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the Firſt Day of September, in the Second Year aforeſaid, died at Dis 
aforeſaid : And this he is ready to verify ; wherefore he praycth the 
Judgment of this Honourable Court of the ſaid Writ, and that the 
{aid Writ may be quaſh'd, and ſo forth. 


And the aforeſaid D. by S. B. his Attorney, comes and prays * 2 * 
the Judgment of this Honourable Court of the Writ aforeſaid, and nothing un- 
ſaith, That the aforeſaid (Plaintiff) at the aforeſaid Time, when the leſs ina joint 
aforeſaid Treſpaſs is ſuppoſed to be done, or at any Time afterwards, enn 
or before, had nothing in the Cloſes aforeſaid, in which the ſaid Treſ- 
paſs is ſuppoſed to be done, unleſs jointly and for an undivided Part, 
together with A. B. and C. D. which ſaid 4. B. and C. D. are now 
actually alive, (zo wit) at Swaffham aforeſaid: And this he is ready 

to verify; wherefore inaſmuch as the aforeſaid 4. B. and C. D. are 

not named in the ſaid Writ, he prayeth the Judgment of this Ho- 
nourable Court of the ſaid Writ, and that the faid Writ may be 
quaſh'd, and fo fort. 0 3 


And the aforeſaid N. by R. V. his Attorney, comes, and ſo forth, An Excom- 
and prays an Imparlance until the Morrow of the Holy Trinity, and — 

hath it, and ſo forth; The ſame Day is given to the aforeſaid J. here, Abatement 
and fo forth, at which Day here came, as well the ſaid 7. as the Sn Ange 4 
aforeſaid N. by their Attorney as aforeſaid ; and hereupon the ſame gontinuance. 
FJ. prays, that the aforeſaid N. may anſwer to his Writ and Decla- e 
ration aforeſaid, and ſo forth; and hereupon the aforeſaid N. ſays, 

That the ſaid J. is not entitled to have any Anſwer to his ſaid Writ, 

becauſe he faith, that the aforeſaid 7. after the laſt Continuance of 
the Plea aforeſaid, (70 eit) after the Month of Eaſter laſt paſt, (from 
which Day that Action was continued here until this Day, that is to 
ſay, in the Morrow of the Holy Trinity) and before this Day was, 
and ſtill is, excommunicated, and he ſheweth forth here in Court the 
Letters. Patents of the Reverend Father in God, John, by Divine 
Providence, Biſhop of Briſtol, which teſtify the ſame in theſe Words, 
Zobn by the Permiſſion, and ſo forth, and recite all the Letters of 
Excommunication verbatim, and wherefore he prays that the Action 
aforeſaid may remain thereof without Day until, aud ſo forth. 


And the aforeſaid 4. B. in his proper Perſon, comes and ſays, For a Meſ- 

That as well by the Royal Prerogative, as by an antient Cuſtom, ac- Ereheguer br 
cording to the. ſame, Time out of Mind uſed, Perſons {ting in the his Privilege 

Exchequer of our Sovereign Lord the King, their Miniſters .and between Nolb 

Servants there attending the Accounts and Buſineſſes of our ſaid N 

Sovereign Lord the King, ſhould not be drawn into Plea otherwiſe 

than in the Exchequer aforeſaid, as long as the ſaid Exchequer ſhould 

be open; and ſaith that he is, and from the Day of the obtaining of 

the Original Writ of the ſaid G. and J. was a Servant, and one of 

the Meſſengers attending on the Right Honourable Sir Robert Malpole, 

Knight of the moſt Noble Order of the Garter, Chancellor and Under- 

Treafurer of his ſaid Majeſty's Court of Exchequer at Meſtminſter; 

and this he is ready to verify; wherefore he prayeth Judgment of, 
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2 Plea in 
Abatement . 
by Paivilege and all Manner of Exceptions and Advantages, as well to the Juriſ- 
CO diction of the Court, as to the Writ and Declaration aforeſaid) prays 
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Sauib ar che suit of Wentworth, - 


Paſcbh. 13 V. 3. the Imparlance Rot. Mil. 12. Ro. 677. 
And the aforeſaid A. in his proper Perſon, (ſaving to himſelf all 


Leave to imparl thereto till from the Day of Eaſter in Fifteen 
Days; and he hath it granted, and /6 imb ; the ſame Day is given 
to the aforeſaid H. here, and ſo forth, at which Day comes as well the 
aforeſaid H. by his Attorney, as the aforeſaid A. in his 1 Per- 
ſon ; and the ſame 4. faith, that as well by the Royal Prerogative, 
as by the antient Cuſtom concerning the ſame, uſed and approved of 
in the King's Exchequer, Time out of Mind, Perſons reſiding in the 
Exchequer of our Sovereign Lord the King, and their Officers and 
Servants attending the Accounts and Buſineſs of our ſaid Sovereig 
Lord the King, ſhould not be drawn into Plea elſewhere than in the 
ſaid Court of Exchequer, ſo long as the ſame ſhould be open; and 
the ſame Arnold further faith, that at the Day of iſſuing of the aforeſaid 
Original Writ of the ſaid H. he was, and always afterwards hitherto 
hath been, and now is, a Clerk of the Nichils of the ſaid King's Ex- 
chequer, at Weſiminſter in the County of Middleſex, (the ſame being 
then and now open) and that the ſame Arnold, by reaſon of his Of- 
. fice, was then Reſident, and is now E attending thereon ; and 
this he is ready to verify, and J . ere into Court a Wrie 
unopened of our ſaid Sovereign Lord the King, iſſuing out, and 
under the Seal of the ſaid Court of Exchequer, in theſe Words: 
George the Second, and ſo forth; To all whom theſe Preſents ſhall 
come, Greeting: Whereas, as well by our Royal Prerogative, as by 
an antient Cuſtom concerning the ſame, uſed and approved of Time 
out of Mind, (here recite the Writ) which ſaid Writ being read and 
heard, the ſame Arnold doth not apprehend that this Honourable Court 
will take any further Cognizance of, or hold the aforeſaid Plea againſt, 
him, and fo forth. re 


| Shoje at che Suit of Dobln. 
Upon which the faid L. D. (faving to himſelf all and all manner 


the ſaid J. S. S. A. and others) prays Leave to imparle before 
our Sovereign Lord the King, at Weſtminſter, until Wedneſday next 3 
after Fifteen Days of St. Hillary, and the ſame is granted to him ac. 
cordingly. The ſame Day is given to the Parties aforeſaid there, aud | 
fo forth, at which Day, before our ſaid Sovereign Lord the King, alt 
Weſtminſter, comes as well the aforeſaid J. D. as the aforeſaid F. S. 
by. their faid Attornies; upon which the aforeſaid J. D. excepting to | 
himſelf as aforeſaid, prays further Leave to imparle thereto, before 
our ſaid Sovereign Lord the King, at WeRminſler until Wedneſday 
next after the Morrow of the Purification of the Bleſſed Virgin Mary, | 
and he hath, as it was before, it granted to him, and ſo forth. Ihe 
ſame Day is given to the Parties aforeſaid there, and ſo forth, at which 
Day, before our Sovereign Lord the King, at Weſtminſter, comes 
as well the aforeſaid J. D. as the aforeſaid F. S. by their ſaid At- 
EE fo \ e deen | 


— 8 
* 


tornies. And the ſame J. D. ſaith, that after the laſt Continuance 
of the aforeſaid Plea (tv wy?) after the ſaid FWedweſaay next after the 
Morrow of the Purification of the Bleſſed Virgin Mary, (ib wit) the 
Tenth of February, One Thouſand Six Hundred and Eighty-nine, 
the aforeſaid D. was, and now is abſolved and diſcharged from the 
aforeſaid Sentence of Exeommunication, and reſtored to the Commu- | 
nion of Chriff and the Sacraments of the Church. And the ſame 
85 D. bringeth here into Court the Letters Patents of GCeomt 
Oxenden, Doctor of Laws, Principal Official to the Gracious Court 
of Canterbury, lawfully conſtituted, teſtifying ſuch Abſolution ; which 
ſaid Letters Patents follow in theſe Words, (r 2077) and here recite 


the Letters Patents. 


And the aforeſaid M. ſaith, That the ſaid Thomas ought not to Beplication 
be admitted to plead his ſaid Plea of Tender in the Manner and Form Eſtoppei to a 
above, becauſe he ſaith, That the ſame Henry lately (to eit) in Fender afxer 
Eaſter Term laſt paſt, declared here in this Court of the aforeſaid Cliff. 1 
Plea, in Manner and Form aforeſaid. And the aforeſaid T. ae 
aforeſaid V. S. his ſaid Attorney, then came and defended himſelf 
againſt the Force and Injury charged upon him, when, and ſo forth, and 
at the ſame Time pray'd Leave to Imparle thereto until this Day, (ie 

wit) on the Morrow of the Holy Trinity, and ſuch Leave he had ac⸗- 
cordingly, and ſo forth. The ſame Day was given to the ſame Henry 
here, and ſo forth, as by the Record and Proceedings now remaining 
here in this Court of Record may appear; and this he is ready to verify, 
wherefore he prays Judgment, if the ſaid Thomas ought to be admitted 
to plead his ſaid Plea of 'Tender in the Manner as above, and ſo forth. 


And the aforeſaid William, by Samuel Allen, his Attorney, comes An Dutlaw- 
and ſays, That the aforeſaid Ralph is not entitled to ati Anſwer to $1451 hag 
his Declaration aforeſaid, becauſe he ſaith, That at another Time, upd rx1pchl 
(o wit) the Twelfth Day of February, in the Sixth Year of the 39 5 E 
Reign of the Sovereign Lord the King, that new is, before the then agh ore 10 

3 of his ſaid preſent Majeſty here, that is to ſay, at Weſtminſter, 15. a 

in the County of Middleſex, came one H. 8. by the Name of H. &. inhen % 
(of ſuch a Place) and by due Procefs of Law obtained and proſecuted plead iti, _ 
his Majeſty's Writ of Exigent, againſt the aforeſaid Ralph, directed gy ” 
to the then Sheriffs of London; which faid Writ commands the fame claration. 


on 


then Sheriffs of Londlon, that they ſhould cauſe to be call'd the afore- ** 443, 


ſaid Ralpb, by the Name of Ralph, late of Chelmsford, and ſo forth, 
otherwiſe call d V. H. and fo forth, from Huſting to Huſting, until tie 
ſhould be outlaw'd, according to the Law and Cuſtom of this Kings 
dom of Great Britain, if he had not appear d; and if he had appeared, 
that then they ſhould take him, and cauſe him to be ſafely kept, fo 
that they might have his Body before His ſaid Majeſty's Juſtices at 
Weſtminſter aforeſaid, on the Morrow of the Holy Trinity, to anſwer | 
to the aforeſaid H. S. of a Plea, that he ſhould render to him Sixty 
Pounds, which he then owed to him, and unjuſtly detained; as it 
was aſſerted by the (aid H. &. the aid Sheriff certified to his ſaid 
Majeſty's Fuſtices at Weſtminſter aforeſaid, in Eight Days of the Puri- 
fication of the. Bleſſed Virgin Mary then laſt paſt, That the fuld Ralph 
Was not to be found in their Bailiwick ; foraſtnueh as the ſaid Sheriffs 
had certified, by Virtue of the ſaid Writ, © the aforeſaid Sheriffs, 
5 . namely, 
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namely, S. R. Eſq; and-Fvbn Pindar, Eſq; at the aforeſaid Morrow 
of the Holy Trinity, did return to His ſaid Majeſty's Juſtices at Meſt- 
minſter aforeſaid; That at the aforeſaid Huſtings, held at T1/dball 
of the City of London, (ſuch a Day and Tear) the aforeſaid Ralph 
was the Fifth Time call'd, and did not appear; and at Pour Huſtings 
laſt preceding, the ſame V. had likewiſe been call d, and had not ap- 
red; and becauſe at none of the ſame Huſtings he did appear, 
therefore he the aforeſaid Ralph (ſuch a Day and Tear aboveſaid) 
was outlaw'd. And the ſame Milliam faith, that the aforeſaid R. is 
ſtill fo outlaw 'd, and that the ſame Outlawry now remaineth in its 
Force and Effect, not reverſed or annull'd: And this he is ready to 
verify by the Record; and therefore he prays the Judgment of this 
Honourable Court, whether the ſaid R. for the Reaſons above, is 
entitled to have any Anſwer from the ſaid V. and ſo forth. 


nent And the ſaid Fs B. by J. I. his Attorney, comes and defends him- 


— ſelf againſt the Charge of the ſaid Force and Injury, and prays Judg- 


is a Baronet, ment of the aforeſaid Writ, becauſe he ſaith, That he the ſaid John, 


_ 4 a at the Time of the ſuing out of the ſaid Original Writ, was, and ever 
Barone. ſince hath been, and now is a Baronet only, and not a Knight and 
5 Mod. 302. Baronet, as the ſaid B. above by his Writ ſuppoſeth, Without that, 
That the ſaid F. now is, or at the Day of the ſuing out the Original 
Writ of the ſaid B. was, or at any Time ſince hath been a Knight 
and Baronet, as by the ſaid Writ above is ſuppoſed : And this the ſaid 
J. is ready to verify; wherefore he prays Judgment of the ſaid Writ, 
and that the ſame may be quaſh'd, and ſo forth. PLP 


Fuller at the Suit of Dovee. 


» 
* 


'BPleaofa And the aforeſaid James Fuller, by J. S. his Attorney, comes and 


n r prays Judgment of the aforeſaid Bill of Robert Dovee, becauſe he 
ro2 pending 7%, * ; 
in the Exche: ſays, that after the giving the Judgment aforeſaid, in the aforeſaid 
— — Declaration ſpecified, and before the Exhibiting the Bill of the aforeſaid 
in Fbate- N. D. (70 wit) the Twenty-ninth of October, in the Seventh Year of 
ment to a the Reign of his preſent Majeſty, the ſaid J. F. in order to reverſe 


Sci. fa. 


Lilly i. the Judgment aforeſaid, proſecuted, out of his preſent -Majelty's High 
Court of Chancery, (that Court being then at Weſtminſter). his Ma- 
jeſty's Writ for correcting Errors in the Record and Proceedings, and 

_ - alſo in giving the Judgment aforeſaid, directed to his ſaid Majeſty's 
Faithful and Well-beloved Sir 7ohn Holt, Koh, then and now his 
Majeſty's Chief Juſtice, aſſigned to hold Pleas before the ſaid King him-, 

ſelf ; by which ſaid Writ our ſaid Sovereign Lord the King commanded 

his ſaid Chief Juſtice, that if Judgment thould then be given therein, 

he ſhould cauſe the Record and Proceedings of the Plaint aforeſaid, 
together with all Things touching the ſame, to be, removed before his 

Jultices of the Common Bench, and his Barons of the Exchequer, of 

the Degree of the Coif, into his ſaid Majeſty's Exchequer Chamber 

at Weſtminſter, on Wedneſday the Twenty-ſeventh Day of November, 

that the ſaid Juſtices of the Common Bench, and Barons might view 

and examine the Record and Proceedings aforeſaid, and might further 

do what was to be done in that Cafe, and what of Right, according 

to the Form of the Statute in that Gaſe made and provided, ought 

to be done; by Virtue of which ſaid Writ of Error the ſame Chief 

agent N 0 Juſtice 
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Readings and Obſervations, &c. 
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Juſtice afterwards (that 15 to ſay) on the ſaid Twenty-ſeventh Day of 
November, tranſmitted the Record and Proceeding of the Plaint and 

udgment aforefaid, together with all Things touching the ſame, before 
Jy {aid Majeſty's Juſtices of the Common Bench, and Barons of the 
| Exchequer, of the Degree of the Coif, in the ſaid Exchequer Chamber 
at Weſtminſter aforefaid; and the Record and Proceedings of the Judg- 

ment aforeſaid are there yet remaining, and the aforeſaid Writ of Error 


PIES 


is yet depending undetermined in the ſaid Court of Exchequer Cham-_ 


ber at Meſtmiinſter aforefaid, and the Judgment is neither affirmed or 


reverſed, as by the Record thereof now remaining in the ſaid Court of 


Exchequer Chamber at Meſtminſter aforeſaid, before his ſaid Majeſty's 
Juſtices of Common Bench, and Barons aforeſaid, may more fully ap- 
pear: And this the ſaid Zobn Fuller is ready to verify, by the Record 
of the ſaid Judgment and Proceedings; wherefore he prays Judgment 
of the aforeſaid Bill; and that the fame may be quaſh e. 
e e EE award Nortbey. 

f John Brodrick. 


Readings and Obſervations, with an Abzidg- 
ment of the Caſes in the Repozts. 


T5 E Meaning of this Word Abatement, when it relates to Writs, is 
the Quaſhing of the Plaintiff's Writs from the French Word Abater, 
to deſtroy or proſtrate ; ſo that by the Matter of the Plea, the Defendant 


ſhews to the Court, that the Plaintiff ought not to proceed on that Writ, 


but ought to entitle ' himſelf in a better Manner before he can maintain 
his Complaint againſt the Defendant. 


And under this Signification, it is an Exception alledg'd and made 


good in Law, and is as much as Exceptio dilatoria, with the Civilians. 


Britton, cap. 5 1. „ 

And as it is a Dilatory Plea, and in Dilatione Celeris Fuftitie, it is there- 
fore not much favour'd in Law, and is generally not to be receiv'd 
after a General Imparlance. But if the Defendant prays a Special Im- 
parlance, and takes Care to enter it in Time, by which he ſaves to him- 
ſelf all Advantages, as well to the Writ, as to the Declaration, the Defen- 
dant may then plead within the Time; for his Pleading by the Plaintiff's 
Rule, which without ſuch Special Imparlance, he could not have done 
after four Days from the Return of the Writ, and theſe four Days are 
allowed ex gratia Curiæ, for the Defendant to plead to the Writ. 

And by the Statute of 4 and 5 of Queen Aune, cap. 8. the Defendant 


| ſhall not plead a Matter of Fact in Abatement, without an Affidavit of 


the Truth of the Plea, by which it may appear to the Court, that the 
Contents of the Plea are true. 9 e 


But if he pleads Matter of Record, he need not verify the Truth of 
the Plea by Affidavit. Modern Caſes 43. m—_— 


And having ſaid thus much of Abatement in General, the Caſes in the 
ooks are diſtributed in the following Manner. | 


Firſt, That may be pleaded in Abatement, 


Secondly, Of the Time and Manner of Pleading in Abatement. 
Thirdly, Df the Judgment in Abatement, 


Firſt, What may be pleaded in Abatement. 
1. The Defendant may plead to the Juriſdiction of the Court, ſubmit- 
ting thereto, whether they have Conuzance of the Matter in Queſtion. 
| og | ot ES ob 
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2. By Diſability of rhe Plaintiff, whereby he is not capable of maintaining 

his Writ agaidl the Defendant, 3. By Death, or ſomewhat happening 
pending the Writ. 4. By miſnaming the Defendant, either in his Name, 
Addition, or Habitation. 5. By Variance between the Writ and the 
Count, or ſome Deed ſet forth, or ſome Uncertainty or other Defect of 
due Form. 6. By the Defendant's being under the Protection of the Law, 

as by being an Infant, Feme Covert, Sc. 7. By the Plaintiff's miſcon- 
ceiving his Action, or aſſerting a material Allegation that is falſe, ſo that 
it appears of his own ſhewing, that he ought not to maintain his Writ in 
that Manner. 8. By having brought another Action for the ſame Cauſe, 


Of Pleading to the Juriſdiction of the Court. 


1. In Pleading to the Juriſdiction of the Court, the Defendant muſt 
not commence his Plea, as if he was pleading in Bar, with the Words 
cometh and defendeth the Force and Injury when, &c. for the Words when, 
&c. lignify when and where the Court will conſider thereof, which is in 
A ffirmance of the Juriſdiftion of that Court. 2 Show. 443. 

2. It is very certain, that in all Pleas in Abatement, it is better to ſay 
that the Defendant comes and pleads, &c. or that he comes and defends the 
Force and Injury, and pleads, Cc. but the Latter ſeems the better, accor- 
ding to Co. 1. Iuſt. 127. who there tells us, that it is neceſſary for the 
Defendant to plead that he comes and defends the Force and Injury, to 
make himſelf a Party to the Suit. So in Lat. 9. it is there ſaid to that 
Purpoſe. . . 3 

3. The Plea of Privilege is a Plea to the Juriſdiction of the Court, tho 
it doth not ariſe from the Matter in Variance, not being within the 

Juriſdiction of the Court, but it ſubmits to the Court, whether they ought 
to take Conuzance of the Action, or proceed againſt the Defendant in 
N that Court, by reaſon of his being a Perſon privileged by another Court, 
10 where he ought properly to be ſued. e. 
00 - 4. As an Attorney of the Court of Common Pleas ought not to be ſued 
j elſewhere but in the Court of Common Pleas, unleſs the Plaintiff in the 
wi Action in the King's Bench is likewiſe an Attorney; for if ſo the Privi- 
mh lege of the Plaintiff of ſuing in the Court of King's Bench ſhall wave 
. | and render of no Effect the Defendant's Privilege, and ſo vice verſa. 
> J. Nor ſhall an Attorney have his Privilege where he is neceflarily join'd 
"| with another. 1 Ven. 299. Salk. 544. Comb. 465. 5 
3H 6. Nor where he is charg'd, or ſues as Executor or Adminiſtrator, 
14. | ſihall he have Privilege. Hob. 177. Salk. 2. Newton v. Rowland. Nor 
With 5 where he is Bail. 1 Keb. 735. 2 LS 
1 J. And if an Action be brought in the King's Bench againſt an Attor- 
ney of the Common Pleas, it is not enough for him to ſay that he is an 
Attorney; for his being an Attorney does not abate the Plaintiff's Bill, 
when once the Action is attach'd in the King's Bench ; but he muſt 
| _ thew that he was an Attorney at the Time of the Plaintiff's Exhibiting 
I | the Bill; for then it will appear to the Court the Plaintiff might have 
1 ſued the Defendant there as a privileg'd Perſon. 1 Salk. 1. Peaſe v. Parſons. 
© 8. It is ſaid by Holt in the Caſe of Duncombe v. Church, Comb. 390. 
that if a Perſon, who hath a Privilege of being ſued in another Curt, 
be in actual Cuſtody of the Marſhal, he cannot plead his Privilege; but 
otherwiſe where he is bail'd, and ſo only ſuppoſed in Cuſtodia Mareſcalli. 
1 Salk. 1. Jones v. Bodinner, the ſame Point. = EA 
5 3 9. The Court of King's Bench will take Notice of the Privilege of 
i their own Officers; as where a Filazer of the King's Bench was arreſted 
by a Writ, he was diſcharg'd on common Bail. Brown's Caſe Salk. 544. 
| To. But where an Attorney of the Common Pleas was ſued by a Bill in 
the King's Bench; upon a Motion for his being diſcharg'd, the- Court, al- 
ſenite Holt, denied it, and put him to plead his Privilege. 
1 I. No Plea to the ſuriſdiction can be pleaded after an Imparlance. 
; Como. 253. Denham v. Plumpton, in the Common Pleas. 1 
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12. Where a Plea of Privilege of the Cinque Ports was not allow'd to 


an Action of Debt upon a Bond. Godb. go. Pl. 102. 
, 13. Where a Plea of Privilege was not allowed, the Action being kedighe 
azainſt the Defendant and his Wiſe as Executrix. Godb. 10. Poole's Cale. 
14. Where a Plea of Privilege of the Univerſity of Oxford was held ill, 
1 Brow. 74. Carol. v. Park. 


15. Where a Plea of Privilege of Lien was held ill. 1 . 


Fackſon v. Captain. 
16. It was held by the Court, that a Foreign Attachment cannot be re- 


gularly made upon a Debt before it be due, and therefore to plead, that 


whereas one was indebted in a Sum of Money to be paid at Michaelmas, 
and it was attached before Michaelmas, tho' the Judgment was not till 
afterwards, yet it was held to be void, becauſe it was not due when attach'd. 
Cro. Elix. 184. Dalton v. Selly. 
17. Where an Attachment in London pleaded to an Action of Debt 
upon a Mutuatus, was not well pleaded. Moor 570. 
18. After an Action of Debt was brought, the Plaintiff attach'd in 


London the Debt due to the Defendant by another, and had a Judgment | 


to recover; it was adjudg'd, that this Matter. might be pleaded in Bar 


: to the Action as to ſo much of the Money. Moor 598. May v. Middleton. 


of P leading In Diſability of the Plaintiff So, _ 


1. A Writ does not totally abate for Outlawry or Excommunication, but 


it is only a Temporary perſonal Diſability, and the Judgment is, That 


the Defendant remaneat quouſque. 1 Inſt. 128. 
2. This Plea likewiſe cannot be pleaded after an Imparlance. 1 Lut. 19. 
3. Outlawry muſt never be pleaded with a full Defence. Show. 445. 


Several Outlauries pleaded in Abatement is naught, for Duplicity is 


ill in Abatement, as well as in Bar. 2 Show. 80. 
5. How to plead that the Party is an Alten. I Inge. 129. a. Mod. Rep. 


85, 405. 
6. Where the Defendant pleads that rhe Plaintiff i is an Alien in Abate- 


ment of the Writ, tis triable where the Writ is brought, and the Repli- 


cation muſt conclude to the Country; but otherwiſe it is ſaid where it is 


pleaded in Bar, that the Plaintiff is an Alien, the Replication muſt conclude 
with an Averment. Salk. 2. Weſt v. Sutton, Comb. 394. Texell v. Hooper, 
econtra. Where the Defendant pleaded that the Plaintiff: was an Alien, 
born at Roan in the Kingdom of Fance, within the Ligeance of the 
| King of France; the Plaintiff replies, that he is an Mien Friend, born at 


Hamborough within the Ligeance of the Emperor, and traverſeth that he 
was born at Roan. Holt mclined- 1 It was an ill T raverſe, and puts an ill 
Iſſue. Comb. 212. 


7. Of pleading Recuſancy in Diſability, vide the Caſe of ce v. 
Fletcher, Modern Caſes in Law and Equity, 1 Part, 43. 


8. To an Aſumpſit for Monies had and received, the Defendant: pleaded 


in Abatement an Attainder, and the Plaintiff replied a Pardon, and con- 


cluded in Bar petit 3 & — it was held a Diſontinuance. 


Show. 155. 
9. That the Plaintiff is a Jew is no Diſability, ſo long as the King 


permits them to trade. Mich. 36 Car. 2. B. R. 


10. A Perſon cannot plead in Diſability of himſelf, that by is attainted 
of Treaſon. 1 Leon. 4.66. 


11. Matter of Diſability that was pleadable to the Adtion, ſhall not 
be pleaded to the Scire facias on the Judgment. Salk. 2. [7 
12. .Where two Executors ſue, and one only proves the Will, that is 
not a Matrer pleadable in Abatement. Salk. 3. Brookes v. Kraus 
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| abated by the Death of the Mayor. 


Matter of Fact. Comb. 169. Dove v. Martin. 


cc 


£< 


. abated. 


* 


" Readings and d Obſervations, wich an 


* 


rm by Death. 


Where AQions are e brought by the _—_ and Commonalty, they are 
alk. 398. 


1. An Action of Debt is brought againſt two, one of the Plaintiffs dies 
before Verdict, the Action is abated; but it is proper to plead it 228 


Harrein continuance, tho it may be aſſien'd upon 'a Writ of Error as a 


2. By the Death of one of the Plaintiffs in Error the Writ abates. 
Comb. 441. Pennoyer v. Brace; _ it ought to be ſuggeſted upon the 
Roll before Execution. Comb. 

3. Even at Common Law, deore the Act of 8 and 9 of King WW. 


cap. xo. ſect. ). where two Jointenants were Defendants, and one di a, 
it did not abate the Writ. 3 Mod. 249. Cro. Fac. 19. 


4. But otherwiſe where they were Pia riffs. Im. 

5. Nor would the Death of the Husband, where Husband and Wife 
were proſecuted for Words ſpoken by the Wife, Sc. abate the w rit or 
Action at Common Law. Hard. 151. 


6. Nor would the Writ in Replevin againſt two abate, where one died 
after the Iſſue join'd, Cro. Eliz. 451, 574- 


But in an Action founded on a Contract brought againſt two, and 


one died, the Writ abated (tho' they were Executors) ; but in an Action 


of T reſpaſs (ſays the Book) grounded gs a Tort, there if one died, 
the Writ did not abate. Raym. 131, 463. 

8. So in Telv. 208, 209. It is ſaid, that in Treſpaſs, where one of the 
Defendants died, pending the Writ, it abated not, for the Treſpaſs is in 
it ſelf ſeveral, and non cul. is their ſeveral Pleas. But if Judgment be had 
againſt them, and they brought a Writ of Error, and one died, it abated, 
the Judgment has made that joint which was ſeparate before. 

9. By the Act of 8 and 9 of K. V. it is enacted, © Thar if there be 

two or more Plaintiffs or etage and one or more ſhall die, if the 
Cauſe of ſuch Action ſhall ſurvive to the ſurviving Plaintiff or Plaintiffs, 
or againſt the ſurviving Defendant or Defendants, the Writ or Action 
ſhall not be thereby abated ; but ſuch Death being ſuggeſted upon the 
Roll, the Action ſhall proceed at the Suit of ſuch ſurviving Plaintiff 
or Plaintiffs, againſt ſuch ſurviving Defendant or Defendants?. 
10. Before this Statute, where there was a Verdict in Ejectment againſt 
Husband and Wife, and the Husband died before the Day in Bank, yet 
Judgment might be bad againſt the W ife; but if * Wife died the W rit 
Telv. 208. 

11. So that before the Statute of 19 Car. 2. cap. 8. where the Party 
died after the Verdict, and before the Judgment, the Action. abated ; but 


c 
CC 
C 
4 


K 


a 


La, 


by that Statute the Death of the Party after the Verdict, and before 
Judgment, was aided. Cyo. Car. 509. 


12. And this Conſtruction hath been put vpon that Statute, that if the 
Defendant died after the Commiſſion- Day of the Aſſizes, and was dead, 
even while the Cauſe was trying; yet the Plea puis darein Continuance 
that the Plaintiff died, ought not to be received; and the Reaſon thereof 
ſeems to be, becauſe the Party had no Time to plead it; for as the Act 
of 17 Car. 2. aided the Death of the Party after the Verdict, and before 
Judgment; therefore inasmuch as the Cauſe, tho? tried after the Com- 
miſſion-Day is ſuppoſed to be tried on that Day, and the Poſtea returns it 


ſo to be, it would be contrary to the oy Record, to ſay that the Party 
died before the Verdict, when the Verdict appears by the Poftea to be be- 


fore the Death. Salk. 6. And this Point was likewiſe lately derermined 


in the Cauſe of Keeble v. Hill and others, tried before Mr. Juſtice Venta, 
at the Leut Aſſizes in Suffolk, Anno 1 20. Geo. Imi. 


13. If an Action of Debt be brought againſt two Sheriffs for an E ſcape, 
the Death of the one does not Abate the Writ Hard. 115. 
4 E 


w 


Woe 

IT 
by 
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Days is not yet come, the whole Avowry ſhalt abate; but if the Avowt "uh 


other Cattle for Rent due at"another Day, and it appears chat pne of hs 

Days is not yet come, the Awowry ſhall nor àbate in the Whole,” bur only 

Tor that Part that the Rent en not to be rel in Arrear. 2 RA 224 
E | ht mg | 


Þ the Plaimiff' Giteeiving bis „ hin, or » dike 4 falſe ben | 


1. And here *tis Neceſſary to be known, that where a Man demands 
o Things, and it appears by his own ſhewing, that he hath no Action 


but for one, the Writ ſhall not abate in the Vpole, but ſhall ſtand for that 


which is good; but where it appears, that tho' he can't have this Writ 
which he hath brought for Part, but may have another, the Writ ſhall 


| abate in the hole. 11 Rep. 45. 2 Rolls 105. 1 Saund. 285. 


2. As if an Executor brings an Action againſt another, upon the Sta- 


tute of Ed. 3. for breaking the Plaintiff's Cloſe, and for Money aſporta- 


tis in vita Teſtatoris, there inasmuch as it plainly appears he can have no 
Actidn for the Breaking the Cloſe; (it being av perſonalis & moritur 
cum perſona) the Writ ſhall abate only for that Fart, and ſtand good for 


the Remainder. 11 H. 4. 6. 11 Co. 45. b. 1 RolFs Rep. 11. 


Where Husband and Wife brought an Action of 'Treſp aſs and- Af. 
gane for the Battery of the Wife, the Defendant pleaded a Licence for 
entring into the Cloſe from the Husband, and Not guilty; as to the Battery, | 
rhe: Ber Juſtice, and Doderidge were of Opinion, that the Plaintiff ſhould 
have Judgment, but Haugbton and Chamberlain contra; for that the Wife 
had no Cauſe of Action for breaking the Cloſe of che Husband; but this. 


Caſe being debated in Serjeants-Inn in Chantery-Lane, the Lord Chief 


Baron was of Opinion, that the Plaintiff ſhould have Judgment for that 
Part that was good, and that the Writ ſhould abate as to the Reſt; as in 
9E 4. Pl. 5x; where Treſpaſs was brought by Husband and Wife for the 
Battery of them both; the Jury found Damages ſeverally, and it was there 


held, chat becauſe the Wife coùld nat jolt with tlie Husband in art Action! 
for che Battery of the Husband, for that Part the Writ ſtiall abate, ane 


for the Battery of the Wife it ſhall ſtand. Cyb. Fate 657. 


So in Detiune of a Box ſeal'd with Charters/and * ritings concetn: 
ing. the Title of Lands; and the Plaintiff ſhews' in his Count a Title to 


three of the Deeds and Writings,' char they concern his Inheritance of 


Land, of which! the Plaintiff and his Wife were fointiy ſoiſed,” for which 


he alone could not have another Action without Joinling” his Wife; there 


the Writ ſhall ſtand good for che three,” and abate for the fourth. 11 Co. 
45. 5. 9 H. 6. 54. 4. 16 H. J.; 


5. So where a Man brought a Frmedn of 1nd! and an 2 dvowſbn, 


and it appear'd that the Frmedbn did not lie for the Advowfo on, it ſhall 


ſtand good for che Land: 11 Co. 45. b. 9 H. J. 4. 4. 16 H. J 5. 37 H 6. 25.0: 

6. So if a Man avows of the taking à Difiefs for diverſe Rents in Ar- 
rear, and it appears of his own ſhe u ing, that Part of the Rents are not due, 
yet the Avowry is good for the Remainder, and ſhall not abate in the 
Whole. Kiel. 3 1. b. 11 Cb. 45. 5. 


5. So if a Man avows for Rent; and a Nomine pant, and it appears 


that he hath no Cauſe to avow for one of them, the Avowry ſhalt abate 


only as to that Part for which he had no" Caufe to e and malt ſtand : 


good as to the Reſt!” 2 RO Abr. 434. 


8. But 'tis to be obſerved, that where a Man avows, and tlie Plaintiff 
and Defendant differ as to the Snatttm' of the Rent, and it appears Yr. 
the Party hath not entitled himfelf to ſuch a Rent, but to a lefs R ef 
there the Avowant ſhall not have a Return for any Thing. "Ito. 281 
1 Brownl. 186. 

9. Where the Avowry is for a Nent⸗ fervice due at ſeveral Udet and ir 10 
one entire taking of Cattle, and it appears by the Avowry, that one of the 


of taking ſeveral Parcels of Cattle for Rent due at one T. ime, and for ta 


30 . Readings and Obſervations, with, an 


10. So if an Action of Debt be brou cht upon ſeveral Ronds, w Tg 
dome are due, and ſome not, the Plaintiff ſhall recover for thoſe that are 
9 due. 5 Mod. 215. | 
cc demands a Debt of 261. and confeſſes :upon the 
Pleadings, that he hath no Right to 10 J. of it, the Court ex Officio, or 
the Party, Defendant, or . other, as an Amicts Curiæ, may abate 
the Writ. Hob. 279. 4 
12. So in Debt for 1 at eye Times, and the Flaintift Ae 
for more than is in Arrear, yet the Plaintiff might well releaſe the e, E 
1 and take his Judgment for the Reſt. 5 Mod. 214. 
„ 13. If the Plaintiff doth in any Action diſcover to the Court any Thing 0 
"i whereby it appears to the Court that he had no Cauſe when he began his 
Suit, his Writ ſhall abate. f 
14. As if it appears that Adminiſtration was granted after the Ae 
brought, the Writ abates. Hob. 245. Bickford v. Bickſard. 
15. So where the Plaintiff 5 a Quare Impedit againſt the Archti 1 
ſhop of Vork, and A. C. for diſturbing him in the Preſentation to the 
Rk of L. and the Biſhop pleads, that J. S. the Incumbent died the 
roth Day of January, in the 12th Year of the King; and that the Church 
remained Vacant, and he preſented J. S. for Lapſe, and claim'd nothin 
but as Ordinary ; and the Incumbent pleads and confeſſes the Plaintiff's 
Title, but pleads the Collation of him by the Biſhop; the Plaintiff by his 
Replication ſhews, that after the Death of F. S. and before 1ſt Day of 
January, in the ſaid 12th Year, (to wit) the agth Day of May, 1615. he 
preſented J. D. to the Church, and the, Biſhop. refuſed him; and that 
afterwards the Biſhop (viz.) the 23d Day of December, collated 4C 
to the Church ; now upon his own ſhewing, the Plaintiff abates his Writ, 
becauſe the Action was brought before the Cauſe of Action, which aroſe 
from the Collation, and there could be no Diſturhanca before the Action 
brought. Hob. 197, 198. | 
16, J. & the Defendant e e with . D. the Plaintiff, that 
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Y, S. would pay the Plaintiff, within three Months after Requeſt, all ſuch 3 
Sums of Money as the Defendant s Son, being the Plaintiff's Apprentice : 
ſhould imbezil from him; the Son does imbezil, Ec. But on the Trial it 3 
appear'd, that the three Months were not lapſed after the Nennt before 5 
4 71 the Action brought, and the Writ abated. Hob. 217. 
2.49% . 17. Where a Man has a Right to an Action, and the ſame is wall be- 
"FH Þ gun, and. Part of the Demand is determin'd by Act in Law, and the like = 
14 Action may be had for the Reſidue, there the Writ ſhall not abate; but E 
11 where by Determination of Part, the like Action will not lie for the Re- 4 
1 ſidue, there the Writ ſhall abate. As for Example ; If an Action of Waſte 
| /if | be rought againſt the Tenant for the Life of another, and pending the Writ I 
1 1 the Life drops, the Writ ſhall not abate, but the Plaintiff ſhall recover 3 
i Wh. | Damages only; becauſe, if the Life had dropt before the Action brought, 3 
3 the Leſſor might have an Action of Waſte for the Damages. Co. Lit. 28 5. 4. 
i 110 | 18. So if an Ejectment had been brought, and the Ferm had incurr'd | 
Wl pending the Suit, yet the Plaintiff might proceed las his Damages. Co. 
„ Lit. 888. A ne all 6.33 
We I Tenant for ns Man's Life brings a an Aſſize, and 3 Life 
i lg — lad dropt pending the Writ, the Writ ſhall Aae, becauſe no Allie can 
Wk 1 be maintainable for Damages only. 
5. 20. So if an Action of Waſte be brought by Husband and Wife in Ke: 


mainder in ſpecial Tail and pending the Suit; the Wife dies without Iſſue, 
the Writ ſhall abate, becauſe every Kind of Haſte muſt be ad exhere- 
dationem. 
21. If an Action of Annuity be brought, and the Annuity determines 
pending the Suit, the Writ faileth for ever, becauſe no ſuch Action can be 
Go Lis, 28. for the Arrearages Ps. but for the Aonulty and ee 
TA Pens 
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Abꝛidgment of the Caſes 1 


22. If a Parſon ſues out a Writ, and then reſigns, the Writ will abate z N 
bur if he be promoted again to the ſame Benefice before the Return, it is 
otherwiſe. And if one ſues out a Writ, and after is created a Biſhop, 

the Writ abates not, becauſe it is the Act of Law, bur Reſignation is the 
AR of the Party. Owen 30, 31. TO HA | 
223. If hour Commit a Treſpaſs, which is in its Nature joint and ſeveral, 
yet it the Plaintiff will bring his Action againſt one only, and declare that 
| he with the other three did the Treſpaſs, his Action ſhall abate. Hob. 199. 
But if he had brought his Action againſt one alone, and the Defen- 
dant had pleaded, that he with others did the Treſpaſs, and that the 

Plaintiff had releaſed to the other ; and the Plaintiff denied the Releaſe, 
whereby he doth in a manner confeſs, that the others were joint Treſ- 
paſſers, yet the Action ſhall not abate. TW. ” 
| 24. It A. brings an Action of Deb? upon a Bond a ainſt B. who pleads, 

that the Bond was made upon a Condition, that the Defendant ſhould 
perform the Award of two, and that they two, and a third made an 
Award, this is naught ; but if the Plaintiff does alledge an Award by the 
two, or by the three, and alledges not alſo a Breach, whereby it may ap- 
pear to the Court that he had a Cauſe of Action, he ſhall never have 

Judgment. Hob. 199. : + _ rg 

25. If there be two Tenants in Common, and one only brings an Action 
where they ought to join; if this appears by the Plaintiff's own ſhewing, 
the Defendant may take Advantage of it upon the General Iſſue, but if it 
does not appear, then it ought to be pleaded in Abtement. Latch 153. 


Of Pleas in Abatement, as to Miſuomer of Name, Addition or Degree. 
1. The Defendant pleads in Abatement that his Name is Fe#my, and not 
n+” and pleads thus, &prædictus 1 Fermyn venit, Et. this is naught 
y confeſſing the Name the Plaintiff uſes; it ſhould have been Er ſuper hoc 
ven J. Fermy & dicit quod ipſe eſt eadem perſond que arreſtat* fuit per nomen 
Jerniyn & dic Sc. Hill. 3 W. & M. Rot. 291. Show. Rep. 394. 
2. The Defendant pleads in Abatement, that he was baptized by the 
Name of Fohn, and by that Name always was called and known, ab/que 
Hoc, that his Name is Benjamin, tho' the firſt Part of the Plea is but an 
Inducement, yet that and the Traverſe are both Material, becauſe one 
may be baptized by the Name of A. and be confirm'd by the Name of B. 
6 Mod. 115. 1 Salk. 6. $3 F379906.4 vip 2h ES 
3. And where a Defendant comes in gratis, and pleads by the Name 
alledged by the Flaintiffy he is eſtopped to alledge any Thing againſt it. 
Stile 40. . Fr - BENT id ws. $000 iy Ws „ 
* Where one is miſnamed in a Bond, the Writ muſt be brought againſt 
him by the Name as in the Bond. Dyer 29. 
5. If A. gives a Bond by the Name of B. and he is accordingly ſued by 
that Name of B. he may plead Miſnomer, and the other may reply, that 
he made the Bond by the Name of B. and eſtop him by demanding Judg- 
ment, if againſt his own Deed he ſhall be admitted to ſay his Name is A. 
and then he may rejoin and ſay, that he made no ſuch Deed, and this he 
muſt do without Oyer ; for if he prays Oyer, he admits his Name to be 
B. ' Salk. J. Liuch v. Hooke. eee een 23. 31.99 n 
6. If the Addition of the Defendant's Quality and' Dwelling, be omit- 
ted in any original Writ in a perſonal Action, Appeal or Indictment, 
where exigent may be awarded, the Writ ſhall abate; but it ſhall not a- 
bate for Surpluſage in the Additions. 1 Hen. 5. c. 5. „„ „„ 
7. A Feme Covert, after an Arreſt, giving Bail-Bond by 4 wrong 
Name, may plead the Miſnomer, and ſhe is not eſtopped by the Bail- 
Bond. 1 Salk. J. Linch v. Hooke. © . 
8. The Name of Earl, if omitted, abates the Writ, Davis Rep. 66. a. 
But if a Perſon is created an Earl pending the Action, Bill or Suit, it 
ſhall not abate. 1 Hd. 6. cap. 2. Sec. 3. But there muſt be an Entry os 
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Writ ſhall abate. 1 Per. 154. 


he marries, you. may- declare againſt her. without raking Notice of her 
but OS. makes it EC Comb. 449. 1 Roll's Rep. 53. 
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ſee Hob. 116. Walter. v. Pigot, Mo. 645. 2 Rolls 147. 1 Cro. 896. Hob. 18, 


ner 
* TILE f 


one of them. Carthew 96. The [ame Caſe. 


him in a Convenient Time, the. Plea ought not to be received, but the 


Wickett, Carthew 517. 
Qnuare Impedit againſt one of them, tho the Plaintiff declares upon a new 


depending againſt, one, Man. Hob, 137. 


Herbs, Ibm. 
J. In an Action of > and Converſions it is a good Plea that the 


ay, that t the Plaintiff had brought a Quare, Inpadit for the ſame Avoidance. 


Flea of an Action in an ane is ne e Wann Judgwen: b 
sigen. 5. eta. n % WY 
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ar, the King by his Letters Patents, Gc. es ir forth with a profert 
9. If a Baronet is ſued by the Addition of a Knight and Baronet, the 


10. To the Plea of Mifnomer, the Plaintiff may reply the I Defendant 
was. known * the Nemecia the Writ. 1 Salk. 6. 


1 „ / 
1. 15 2 an origine! be filed againſt a Feme Sole, and before the Return 


Husband; for her Intermarriage is no Abatement of the Writ in Fact, 


| Variance. 


1. If the Declaration. aſſigns Waſte. in a Town-not mention'd. in the | 
original Writ, the Writ of: Waſte abates. Hob. 38. 
2. What Variance between a Bond and the Declaration abates the Writ, 


19 20. 
2 Where. the Writ ſhall not abate. for Variance from the Regiſter, fo 


that it be equivalent. Hab. 1, 51, 52. 
If a. Writ. of ſecond Deliverance. varies. from the Declaration in 


4. 
Replevin, it.ſhall abate. the Writ. Cro. Fac. 424. Newman. v. Moore. 


Another Action for, the ſame. Thing. pleaded. 


1. Ir is. reported in Comb, 144. in the. Caſe, of Rawlinſon, againſt; Oriel 
and others, that both Defendants may join in. pleading a Recovery againſt : 


th Where the Defendant pleads another Action depending. in the ſame 
Court, and the. Plaintiff; demands Oyer of. the Record, and tis not given 


Plaintiff may ſign his Judgment. Cartbeum 454. Theohald-v. Long. 
3. And where an Action was brought for a Battery and: Impriſonment, 
and the Defendant. pleaded another Action depending in Abatement; the 


Plaintiff replied, Quod non babetur tale Recordum, & 2 quod Recordum illud 
inſpiciatur, without giving the Liberty to the Defendant to rejoin, quod 


labetur tale Recordum; and it was held a good Replication. Creamer v. 
4. If a Quare Impedit be purchaſed againſt two, depending a former 


Diſturbance, yet the Writ ſhall. abate, for the Effect of the Suit is ſtill 
for the ſame, Thing, (viz.) the Preſentation, and there are ſtill two Writs 


ut the Plaintiff. may haye as many. Writs as he. will againſt ſeveral 


Plaintiff, had an Adtion depending for the ſame Converſion in Banco Regis, 
or any Writ that comprehends Certainty, but where there is no Certainty 
till after the Count it is no Plea. 5 Co. 62. 

6. In an Aſſize of Darrein preſentment, it is a good Plea i in Abatement to 


Hob. 4 
«If an a of Debt, Cc. be depending in an Inferiour Court, a 
Bil for the ſame Debt may be brought in any Court in Weſtminfer., 5 Go. 62: 
8. In an Action of Debt, Sc. another Action depending in the Courts 


of Weſtminſter for the ſame. Matter, is a good Plea in Abatement; but a 


9. 1. 
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" Abzidgment of the Caſes in the N 
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. 9. It hath been. ſaid that a Writ of Error depending in the Exchequer; 


is a good 'Plea in Abatement! to an Action of Debt, upon a judgment in 


the King's Bench. 5 Mod. 68. Comb. 199. But the conttary hath been ſince 
held to be Law. 1 Show. 146. Cumb. 199. Lut. 600. Denton v. Evans; 
Carthew 136. 1 Mod. 121.,2 Ven. 261. 1 Sid. 236, 253. Palmer 187, 303. 
Ray. 100. 1 Lev. 153. 2 Mod. 194. | e 


In ſome Caſes the Court may and will, Ex Officio, abate the Writ: 
1. In a Formedon, the Tenant pleaded Fointenancy by Fine with J. S. the 
Demandant did aver the Tenant Sole Tenant; and upon that Iſſue was 
taken, and found for the Demandant; held that the Writ ought to abate 
ex Officio, without the Exception of the Party; for the Jointenancy be- 


ing pleaded by Fine, ought to have abated the Writ, and no Averment 


by the Demandant againſt a Fine, which is Matter of Record, ought to 
have been received. And at Common Law, if the Tenant had pleaded 


re 


Fointenancy by Deed, the Writ ſhould abate without any Averment, but 


that was remedied by 34 Ed. 1. However Jointenancy by Fine remains as 


it was at Common Law, for he hath Puniſhment enough by his Plea in 
that Caſe, if it ſhould be falſe, inasmuch as he hath by way of Conclu- 


ſion given the Moiety of the Land in Demand to him, with whom he 


hath pleaded the Forntenancy...2 Lev. I,.. 
2. A levies a Fine to the Uſe of B. in Tail, Remainder to A then A. 


levies a Fine of the Reverſion to his own Uſe, B. dies without Iſſue, A. | 


brings a Formedon in Reverter, and alledges, rhat the Land ſhould revert 
to him ſecundum Formam of the firſt Gift, whereas his Title is by the new 


Fine; tho' the Tenant has pleaded other Matter, yet he may as an Amicus 


Cur inform the Court, and they may ex Oflicio abare it. Hob. 280, 281. 
3. A Scire facias was ſued out againſt an Adminiſtrator, Te/e 12th of 
Feb. Defendant demanded Oyer of the Adminiſtration, which bore Tefe the 
26th of Aſay afterwards, and then pleaded that Matter in Abatement after 
Imparlance; and altho' it is not pleadable after a general Imparlance, yer 


the Court upon a Demurrer ex Officio abated the Writ. 2 Lev. 197. 
4. If a Quare Impedit be brought againſt Parſon and Ordinary, and not 


againſt the Patron, it ought to have been pleaded in Abatement, but the 


Court ex Officio, it is ſaid, cannot abate the Writ. 2 Rol's Rep. 239. 


It may not be improper to ſpeak ſomewbat of Journeys Accounts. 
1. A Writ of Fourneys Accounts is where a Former Writ abated for 
falſe Latin, Variance of Form, or other Defect of the Declaration, and 


tis quaſi a Continuance from the former Writ, in which the Plaintiff muſt 


recite, that the former Writ abated, | | 
. 2. A. and B. Fointenants, A. ſuffers C. to occupy with him, B. brings 
Partition againſt A. and C. which abates, becauſe C. had nothing ; he may 
have another per Fourneys Account. 2 Cro. 218. Bro. Fourneys, I, 2, 3. 
3. J. S. makes A. his Executor till B. comes to the Age of twenty-one 


| Years; A. brings Debt, pending which B. comes of Age, he may continue 


the Writ by Fourneys, otherwiſe had A. been appointed Adminiſtator da- 
raute, Ec. . 1535 © 7 | | | 

4. If it abates by Fointenancy, a Death of one Partner, or one Jointe- 
nant, new Writ may be had by Journeys, Ec. Bro. Journeys 11, 12, 19. 


F. If a Man brings an Action againſt an Executor who is outlaw' N 


the Judgment revers'd, he may immediately bring a new Action by Fours 
aeys Accounts and it will be deemed a Continuance of the ſame Action. 
inch $2. 6. Co. 10, 11. | 


6. The new Writ differs from the old in the County, and Dam 
and ſee within what Time it muſt be brought. V. Lut. 296. 
7. A Writ cannot be by Journeys Azcounts, by or againſt an Executor or 
Adminiſtrator, but only where the ſame Parties were Parties to the 
Writ, as if one Plaintiff or Defendant dies. Lat, 260. Cro. Elix. 174. 
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| _ Reavings a and Dvſervarions, with an 


Secondly, Of the T Time and arr of Pleading in abatement. 


1. If a Declaration be deliver'd againſt one in Cuſtody, he has re” 
whole Term to plead in Abatement. . Salk. 51 { 

2. What Time the Defendant bath to plead | in Abatemerit, Coinb, 25 10 
Holditch v. Aynſworth 

3. There is uſually four Days Time 1 to plead after a Reſpondeas Oufter. 
Cue: 19. 

In pleading in Abatement theſe Rules are to be obſerved in con- 
ching the Plea. | 

5. If a Plea is pleaded to the Juriſdition of the Court, it dale? to 
conclude with a Prayer of Judgment i in this Manner, viz. The ſaid Defen-' | 
dant prays Fudge, whether the Court Wl Take any fe Men Cognizance of 
the ſaid Plea. 

If it be pleaded to the Perſon of the Flaintiff, there i it muſt be if be ; 
onght to be compelled to anſwer. =_ 

If it be pleaded to the Writ, then the Plea concludes with the Prayer 1 
of Judgment of the Writ, and that the Writ may be quaſh'd. 

Whemit is to the Action of the Writ, there he ſhould ſhew that the 
Party/ouzht not to have that Writ, but by the Matter of his Plea ſhould 
Intimate to him how he ſhould have a better. Latch 178. 

6. Reſpcdere non debet is a proper beginning toa Plea to the Juriſdiction | 
of the Court, but a Plea of we unques Executor, ought to begin with petit 
Fudic de Bill. 5 Mod. 146, 132, 133. I Saund. 283. 2 Saund. 9), 189, 
190, 339. Lit. 44. Show. 4. _— 

7. In a Replication to a Plea in Abatement where Matter of Pact 2 
is pleaded, the Plaintiff muſt pray his Damages; and if upon Iſſue Ver- 1 
dict be found for him he ſhall have final Judgment; but where Matter of 
nh is pleaded, the Plaintiff muſt only maintain his Writ. 3 Anne, in BR 

If one pleads Matter of Abatement, and concludes in Bar Et petit 5 
| Jaden ſi Actiouem habere dobet, tho he begins in Abatement, and the 
Matter be alſo in Abatement, yet the Concluſion being in Bar, makes it 
a Bar; and the Reaſon is, becauſe you admit the Writ by concluding ſpe- 
cially againſt the Action. 18 H. 6. 27. 32 H. 6. 1). 36 H. 6. 18. 22 H. 6. 
CVf§ 4. 

9. If a Man pleads Matter in Bar, and concludes in Abatement, it ſhall 
be taken for a Plea in Bar, from the Nature and Reaſon of the Thing ; 
for the Plaintiff can have no Writ if he has not a Cauſe of Action, and 
therefore the Court will take the Plea to be in Bar. 37 H. 6, 24. 36 
H. 6. 24. 2 Mod. 6. 

10. The Chief Juſtice delivered the Opinion of the Court, that a Plea 
was good in Bar, tho' pleaded in Abatement, and the Defendant hath his - 
Election to plead, either in Bar or Abatement ;. the Nature of a Plea in 
Abatement, is to entitle the Plaintiff to a better Writ.; but here the De- 3 
fendant ſhews that the Plaintiff hath no Cauſe of Action, and ſo it ſhall 
be taken to be no Bar; and it hath been expreſly reſolved, that where the 4 
Plea is in Abatement, and it is of Neceſſity that the Defendant muſt 2 
diſcloſe Matter of Bar, he ſhall have his Election to take it either by way „ 
of Bar or Abatement. 2 Roll Rep. 64. Salkill v. Shilton. 1 

11. The Defendant pleaded that he was an Attorney of the Common f 
Pleas, and that he ought not to be ſued elſewhere without Conſent; the” | 
Plaintiff ſhews that he had his Conſent, but did not ſay where; the Repli- 
cation was held ill. 1 Salk 

12. But where the Defendant pleaded that he was an Attorney of the 
Court of Common Pleas, but did not ſay where ; it is ſaid that Holt held 
it good. Salk. 545. 7 

13. And it is there ſaid that an Attorney of the Common Pleas WT 
not plead his Privilege ſub pede ſigilli, to an Action brought againſt | him in 
the King's Bench. Salk, 545: Scawen v. Garrett. 

8 8 14. And 
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14. And this Difference is taken by my Lord Holt, that where an At- 


rorney pleads his Privilege with a Writ ſub pede ſigilli, it is conclufive and 
cannot be denied; but where it is pleaded merely by Plea, there may go 
2 Certiorari to have it certified whether the Defendant be an Attorney or 
not: Dillon v. Harper, Salk. 545. 39. 1063 e e ee 0) 
15. Venit & dicit is ſufficient in a Plea to the Juriſdiction, and fo is 
gicit only without Venit, if it appears he is in Crftodia. Salk. 543. Kirk- 
ham v. Wheely, 544. Stephens v. Arthur. 10: 17 
16. The Defendant pleads quod ſilſcepit ordiuem Militarem & jam Miles ex- 
iſtit, but the Plea was ill, becauſe it was not ſaid he was a Knight tempore 
exhibitionis bills. Salk. 6. Lett v. Mills; but not ſaying where ſiſcepit ordine m 
Militarem, was held well enough; and ſee the ſame Point, as to the brit 


relating to an Attorney, in Title Plea to the Furiſdifttion © 


17. After a Bajl-Bond forfeited, the Defendant cannot plead in Abate⸗ 
ment to the original Action. Salk. 519. e 


4 


18. Where Fointenancy is pleaded in Abatement, the Life of the other 


Jointenant muſt be averr'd. Salk. 32. 


19. Where want of Addition of the Word Junior, as a defienatio Per- 


fone was not held ill, without ſhewing that the Senor was in Cuſtodia Mas 


reſcalli, for any Matter that diſtinguiſhes the Perſons renders that Ad- 


dition unneceſſary. - Salk. J. Lepiot v. Browne. 
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20. In Replevin, the Taking in another Place is a good Plea in Abate- 


ment, but it the Concluſion of the Plea is with a Prayer of a Return; 
fowl Salk 4: | " 


21. In Replevin, Property in a Stranger might be pleaded, either in Bar or 


in Abatement ; and where a collateral Matter is pleaded in Abatement; 
the Defendant ſhall not have a Return without making an Avowry. But 
where the Plea in Abatement is to the Point of the Action, as Property 
is, the Defendant ſhall not have a Return without an Avowry ; for whe- 


ther the Property be in the Defendant or a Stranger, the Defendant 


ought to have a Return, becauſe he had the Poſſeſſion which was ille- 
pally taken from him by the Replevin, when the Plaintiff had a Right. 
Salk. 94. Butcher v. Porter, Carthew 243, 44. 

22. 'The Court will not abate the Plaintiff's Writ or Bill, if not pray'd 
by a proper Concluſion. SalkK. 298. | 


23. Where the Defendant pleads in Abatement a Matter of Fact, and 


the Plaintiff replies and traverſes the Matter of the Plea, he may conclude 
either Judgment, ſi actio, Ec. or quod reſpondeas outer; for if the Defen- 
dant joins Iſſue it will be final; if he demurrs it will be that he anſwer 
over; but if the Joinder in Demurrer concludes in Bar, *tis ſaid to be ill. 


Comb. 479. Bennet v. Hill. 


24. Where an Action of Debt is brought upon a Bond for the Pay. 


ment at ſeveral Days, and one of the Days is not yet come, the Defen- 
dant cannor plead Payment at two of the Days, and conclude in Abate- 
ment, but muſt plead it -in Bar. Comb. 483. Owen v. Bulkley. 

25. Where Judgment is, that the Defendant ſhall anſwer over on the 
firſt Plea in Abatement, it is an Efoppel to plead the ſame Matter again in 
Abatement. Comb. 465. 5 . 

26, A Man ſhall not aſſign that for Error, which he might have pleaded 
in Abatement; and therefore, if an Infant with two others make Conu- 
zance in Replevin by Attorney, and the Plaintiff is nonſvir, the Plaintiff 
cannot affign for Error that the Infant appear d by Attorney, but he might 
have pleaded it in Abatement of the Conuzance; and if a Feme Covert 


brings an Action and recovers, the Defendant ſhall not aſſign Coverture 


for Error. Carthew 124. Coan v. Bowles, & aP, | 
22. Adminiſtrator arid not Executor was pleaded without a Traverſe, 
and held well. Carthew 363. 3 


28. To conclude unde petit judicium 1 ad billam præ dict. reſpondere com- 


ity of the Perſon of the Plaintiff, 


pelli debeat, is proper only in Nonabi 
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murrer to a dilatory Plea, Carthew 172. Lat. 1592. 


or to the Juriſdiction of the Court, and not to a Plea of being, Admini- 


ſtrator and not Executor. Carthew 304. nt He of OO kg 

29. After an Imparlance, antient Demeſne may be pleaded in Abate- 

ment, and no other dilatory Plea. Latch 83. „ 
30. No Advantage can be taken to a bad Declaration upon a De- 


31. That an Attorney may plead his Privilege ſo long as he continues 
upon the Roll. Lat. 1666. | en 


32. O; of a Replication to a Plea of another Action depending, whe- 


ther good or no, there being three Judges againſt one, of Opinion that 
it was good. Lat. 1644. 


33. Where an Iſſue was ee by one Defendant, and the other de- 


murs upon the Iſſue being found for the Plaintiff, the Writ ſhall abate 
as to both. Hob. 250. De : | 


Thirdly, Of the Judgment in Abatement, 


F5 If Iſſue be taken upon a Plea to the Writ, Judgment againſt the 
Defendant is Peremptory ; but if there be a Demurrer, it is then only that 


the Plaintiff anſwer over. Latch 374. Telv. 12. Allen 66. 


2. Upon a Judgment in Maſte for the Damages recover'd, the Defen- 


dant demurs partly in Abatement, and partly in Bar, the Court ſhall give 
Judgment in Chief. Show. 255. e | 


3. If the Defendant imparls to a Day in a perſonal Action, and does 


not appear at that Day, Judgment a} ſhall be given againſt him; for 


the Default is Peremptory as to him, and there is no Proceſs to bring him 
into Court again, 38 H. 6. 33. ſo in Debt, if the Defendant pleads in 
Abatement to the Writ, to which the Plaintiff imparls, and at the Da 
given, the Defendant makes Default, Judgment final is upon the Default, 
tho' the Plea was only in Abatement. 10 E. 4. ). Mod. Caſes 5, 


4. A Writ of Error was brought upon a Judgment in a Formeden in 
Remainder, where the Tenant pleaded Infancy, and that the Remainder 


deſcended to him, and therefore prays that the Parol may demur by 
Reaſon of his Age; and the Demandant denies that the Remainder de- 
ſcended to him, upon which Iſſue was join'd, and it was found for the 


Demandant, and Judgment final; and the Court held, that notwithſtand- 


ing the Infancy, yet as Iſſue had been join'd upon a dilatory Plea, and 


tried by the Country, the Judgment ought to be peremptory. 1 Lev. 163. 


5. Where Matter of Abatement is pleaded in Bar, there ſhall be Judg- 
ment in Chief. 1 Lev. 291. TOI 
6. Upon a Writ of Error of a Judgment given in the Common Pleas 


for abating a Writ in a real Action, the Judgment is reverſed in the King's 


Bench, the King's Bench ſhall proceed upon the Original Writ, and ſhall 
give ſuch Judgment as the Court of Common Pleas ought to have done, 
if the Writ had not been abated. 2 Saund. 256. 5 

7, Upon a Writ of Error returned into the Exchequer before the Re- 
cord tranſcribed, one of the Plaintiffs in Error dies, upon which the 


Plaintiff in the Action takes out an Execution, but it was ſuperſeded, for 


he ſhould have acquainted the Court with the Death of the Party ; and 
the Lord Chief Juſtice Holt ſaid, the Sheriff might have a ſpecial Return 
to the Writ. Beal & a v. Penrys, 9 K. M. 


8. Where in an Action of Account as Receiver, the Writ ſhall abate as 


to that Part where the Defendant ought to have been charg'd as Bailif, 
and Judgment ſhall ſtand good for the Reſt. ' 4 Leon. 39. | 


9. Where the Plaintiff ſhall not have Judgment on a Fire facias, the 


Plea not being adjudg'd Peremptory. 2 Show. 42. 


For other Caſes as to Abatement of Writs, 2ide Appendix. 
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Now-Tenure, Ro. Ent: 267. 1 3 55 


9 1 ©2613 9129 Wi OY 55 Tan. Ra. — roam 271. 
By ele enure. "7 NY Writ of Entry. Ra. But 
8 5 273. 


In Feujevon;" Ra. Ent PL 2h 3 In a Juris uttumn.: Ra. Ent, 415. 


Dower againſt Two. Each pleads 
that he holds in Severalty as to Part, Demurrer and Eſtoppel in Abate 
and fo the Reſidne they plead ſeverally axons ment. 


TY i, 


In Aff.ſe by One, no Wrong by - „eee That che Tender — 


the other, that he is ſole Tenant, and gt to be pleaded after a Special Jm- 


' Traverſe that others have any thing in parlance. Clif. 19, 79, 203, 18, 21. 


In Account 


againſt Bat. , 


liff. 


Lut. 58. 


the Tenements. And if, &c. no The like, becauſe the Uariance was 


Wrong, 2 Bro. 42, 3 Inſtr. Cl. 93. leaded after arlance, N. Th 
e Ol f Ra. Ent. 248, | : 18. I 7 J. R | 29, Y 2 
271 282. | A 
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| Pierce again Clarke. 


11 char lnas 11 of King Milliam 3. Roll 787. © 2. 


\Therwiſe as it. appeareth i in Hillary Term, i in the Ninth Year of ; 
the Reign of his preſent Majeſty, in the Roll, Ne 1659, it is 
thus contained: Suſſex, (to wit) Zobn Clarke, late of the City 

of, Chichefter, in the County aforeſaid, Gentleman, was ſummoned to 
anſwer to Richard Pierce, Gentleman, of a Plea, that he ſhould | 
render to him his reaſonable Account during the Time he was Bailiff | 
to the ſaid Richard, in the Pariſh of Boſham, and ſo forth; and | 
thereupon the ſaid Richard, by John Wakeford his Attorney, faith, | 
That Whereas the ſaid J. 2 £4 been Bailiff to the ſaid R. at the : 


| Pariſh of Boſham aforeſaid, from the Firſt Day of May in the Third 


Vear of the Reign of his preſent Majeſty, untl the T th of Oftober 


then next following, and during all that Time had the Care and 
Management of One Hundred and Thirty-two Buſhels of Wheat, to 
the Value of 'Twenty-five Pounds, of the ſaid Richard, to merchan- 
dize and make Profit thereof for, and to render a reaſonable Account, 
thereof to the ſaid R. whenever he ſhould be thereto. requeſted; ne- 
vertheleſs the ſaid John, though often requeſted, hath not yet rendred 


an -Account thereof to the faid R. but hitherto hath altogether” re. 


War that he 
hath fullp 


accounted, 


fufed 15 to do; Wherefore he ſaith that he is. thereby injured, and, 


hath ſullained Damage to the Value of Thirty Pounds, and there- 
fore brouglit this Suit, and ſo forth. Ls n 44 
eat leg. e eee „ nee nat mot BE 
the: aid Jobn Clarke, by i 2 len Nis Alec cot 

eftads himſelf againſt the Force and Injury, and the Damages, and 


whinſoever elle he Cal to defend, drr this re wil be: wehe K. 


75 R. 5 and to have had the Cir of the atoreſaid On cH 5 — ind? 
= 1 hirty- 


[ | 8 A 
>. 1 1 "_ 9 0 


Thirty-twa Buſhels of Wheat, 0% wit the Eleventh Day of Off == = — | 
the Seventh Year of the Reign of His ald preſent Majeſty, at the Pariſh 
of Boſhan aforeſaid, he the ſaid J. futy accounted with the faid R. wa 
of and concerning the (aid Buſhels of V heat, for the aid Time he K 207 7802 
Was ſo Bailiff, as above: And this he 1s ready. to verify; g and there- eee [ 
fore he prayeth udgment if the ſaid Richard ought to have his faid 3 | 


Action aforeſaid again him, and ſo. ferth. n Or | Pn md 


444 yo v1 
„ $611 12.777 


And the ſaid Richard ſaith, "That for any Thing ohe Eby the A ini payer 
John in Pleadingalledged, he the ſaid Richard ought not to be precluded not LA 
from having his Action thereof againſt him; becaule he ſaith, That the 2 and Iſſue 
ſaid John hath not accounted with the aforeſaid Richard for. the ſaid **5*0ns 


One Hundred and Thirty-two Buſkels of Wheat, as the ſaid John hath 
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above in Pleading alledged: And this he prayeth may be tried by his 
Country; and the ſaid John likewiſe prays the ſame : Therefore the 
== Sheriff is commanded, that he cauſe to come here in Eight Days of =— 


= the Purification of the Bleſſed Virgin Mary, Twelve free and lawful 
Men of the Body of his County, every one of which to have at 
leaſt Ten Pound- a Year, of L ands, Tenements, or Rent, by which 
the Truth of the Matter may be the better known, and who are no 
ways related either to the ſaid Richard or John, to recognize 
and wake a certain Jury of the Country between the Parties aforeſaid, 
of a plea of Account ; becauſe, as well the ſaid Richard as the 
= faid ohn, between whom the Controverſy i is, have ſubmitted them- Inother 
ſelves to the Jury; at which Day came here the Parties aforcſaid, — 
but the Sheriff hath not return'd the Writ; therefore the ſaid Sheriff {Wh 
as before, commanded,” that he cauſe'to come here on the Morrow of Another 
the Aſcenſion of our Lord, Twelve, and ſo 1 th, to recognize in Poi nire. 
aforeſaid, and ſo forth, at which Pay 17015 hers the Parties, aud ſo 
forth, but the Sheriff hath not tetorn 2 the Writ; therefore the ſaid_ 
Sheriff is, as before, EL, that he cauſe” to come here.in Three 
Weeks from the Day of the H ly Trinity, Twelve, aid [s forth, to re- 
cognize in Form aforefiid. 2 O fore. at which Day the ury in the The Jury 
ſaid Cauſe between the faid Parties were reſpited. until this ay, (that hs Kee 
= 75 70 ſay) from the Day of St. Michael, in Three,Weeks, to be then 8 
= here, unleß the Juſtices of our Sovereign Lord the King, appointed to 
=_ takethe Aſſizes in the County aforeflid, by the Form of the Statute, 
= ad fo forth; had come before that Tithe. (70 wit). on Monday the Fif- : 


C3 LE THF 


teenth' of Huguſe they next following, at Ho) ſhim aforeſ aich, in Abe 
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Richard, by his Taid'* Arrorny 5 and the aforeſaid Ju 7 ap- A 
pointed to mne the *Aﬀezes before; and. [0 forrh,” ſent here the Re- a 
cord in theſe Words =— Aﬀerwafids the Day: and. Place. with in T "The Poſtea, | 
_ contained, at the Aſſiʒ yy appoinited'to" be beld'* in the County of e, * 
by the Form of the” Statute: "hd. fo fo forth, before Sir Tah, Holt, the Adloci- 
Knight, t, his Majeſty's Chief Juhtice” aſhgn'd to bold Pleas _befo re. he g ate, ng 4a 
King hjtaſelf, nd Sie Henry Hatte, Knight,” one, of the- Barons, of _ he = 
the: fac King 8 Fachiquer, came as well the Within Written. R. cord of Niſi 
P. as the within "written Fob Carte, by their „ Attornies With Prius 
in contained: And the Jurymen of. the Tary \ RANTS Mention is made; 
within; thereto required, likewiſe: came; Who being elected led, 


and lion to TE the Truth of the 8855 Fog por ther, Uerdift fox 
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the faid Richard for the within written One Hundred and Thirty-two 


Buthels of Wheat, as the ſaid Richard within in his Replication hath 


| Judgment alledged; therefore it is conſidered that the aforeſaid John Clarke 


fenvan ati Mall accourit with the faid Richard for the Time and Wheat afore- | 
account, ſaid, and the ſame John ſhall be at the Mercy of the Court, becauſe 
Capias he had not before accounted for the ſame ; and the Sheriff is command- 
a pol ed that he take the ſaid John Clarke, if he may be found in his 
Defcudante. Bailiwick, and him ſafely keep, ſo that he have his Body before 
---+ +4: the Juſtices here, from the Day of St. Martin, in Fifteen Days, to ac- Ml 
cout with the ſaid Richard for the aforeſaid One Hundred and Thirty 
©... two Buſhelsof Wheat, he being convicted of not accounting in Form 
aforeſaid; at which Day came here the aforeſaid Richard, by his Atto 

ney, and the ſaid John Clarke did not come; and the Sheriff returned, 

that he is not to be found, and ſo forth; therefore the ſaid 

Sheriff is commanded, as before, that he take the ſaid John 

\ Clarke, if, and ſo forth, and him ſafely keep, and ſo forth, fo 

that he have his Body before the 1 here in Eight Days 

of St. Hillary, to account with the {aid Richard as aforeſaid ; at 

which Day came here the aforeſaid Richard, by his ſaid Attorney, 

and the Sheriff hath done nothing thereupon, nor returned the 

Writ ; therefore, as above, another Writ was deliver'd to him in 

Form aforeſaid, returnable here from the Day of Eaſter, in Fifteen 
Days; at which Day came here the aforeſaid Richard, by his faid 
Attorney, and the Sheriff hath done nothing thereupon, nor re- 

turned the Writ ; therefore, as above, another Writ is made and deliver'd 

to him in Form aforeſaid, returnable here on the Morrow of the Ho 
Trinity; at which Day came here the aforeſaid Richard, by his ſaid. 
Attorney, and the Sheriff hath done nothing thereupon, nor re- 

turned the Writ ; therefore, as above, another Writ is made and deliver d 

to him in Form aforeſaid, returnable here from the Day of St. Michael, 

in Three Weeks; and now at this Day (to wit the aforeſaid Three 

IVeeks of &. Michael) came here as well the aforeſaid Richard, by 

his ſaid Attorney, as the ſaid 7ohn Clarke in his proper Perſon, and 
thereupon the ſaid ZoÞr freely offered himſelf here in Court, to ac- 

count with the ſaid Richard for the Time aforeſaid, and for the ſaid 

One Hundred and Thirty-two Buſhels of Wheat, whereof he is con- 

victed by the ſaid Court here of our Sovereign Lord the King, for not 
accounting with the ſaid Richard, and he the ſaid Richard prayeth that 
Aaucditors may be aſſigned by this Court, to audit the Account of the ſaid 
Auditos John; and thereupon Auditors are aſſigned by this Court, (to wir) R.G | 
aligned, - Gent. and R. V. Gent. to audit the ſaid Account of the ſaid Zohn; | 
Which ſaid Auditors appointed a Day, (to 2077) the Twentieth Day 
of November, this Inſtant Term, at the Office of Foby Cooke, Eſq; 

_ + » » Chief Prothonotary of this Court, in the Inner Temple, London, for | 
the faid Zohn Clarke to account with the ſaid Richard Pierce; And 

-  - thereupon. one Nicholas Downing, of the Inner Temple, London, | 
Gent. and John Harris, of Clements-Jnn in the County of Middleſex, 
Gent. came here in Court in their proper Perſons, and they and each 

of them become Bail for the ſaid Fohn Clarke in the Sum of Thirty 

Pounds; and the aforeſaid John Clarke doth undertake, under the 
Peenalty of Sixty Pounds, that he the ſaid John Clarke ſhall appear 


before the ſaid Auditors, at the Office of the ſaid Chief Prothonotary, on 
the ſaid Twentieth Day of November, above appointed, and ſo from 


Day, 


a 


/ 


r | ate 


Account. 
Day to Day till the ſame Account ſhall be finiſhed ; and alfo that 
the ſaid John Clarke ſhall appear before the Juſtices here at ſuch a Day 
as the ſaid Auditors ſhall deliver in the ſaid Account, and ſo every Day 
from Day to Day until the ſame Account ſhall be determined; and 
Judgment thereupon ſhall be given, and ſhall render himſelf to the 
Priſon of the Fleet, there to abide until he ſhall make Satisfaction to 
the ſaid Richard for the Arrearages of ſuch Account found againſt him, 
if Judgment ſhould be given againſt him; which ſaid Sum of Thirty 
Pounds they the ſaid Nicholas Dozwning and John Harris, and every 
of them, agree ſhall be levied on their Goods and Chattels, and 
which ſaid Sum of Sixty Pounds the ſaid Fohbn Clarke acknowledged 
ſhall be levied on his Goods and Chattels, to the Uſe of the ſaid Richard 
Pierce, if it ſhall happen that he the ſaid 7% ſhall at any Day make 
Default, or if Judgment ſhall be given againſt him, he ſhall not render 
his Body to the Priſon aforeſaid, to ſtay there until he ſhall have made Sa- 
tisfaction to the ſaid Richard for the Arrearages ſo found againſt him; 
And it is directed to the fame Auditors, that they have the Account of the 
ſaid John Clarke taken before them of the Premiſſes before the Juſtices 
of our Sovereign Lord the King here, from the Day of St. Martin in 
' Fifteen Days; at which Day here came as well the ſaid R. P. by 
his ſaid Attorney, as the ſaid Zohn Clarke in his proper Perſon, and 
the ſaid Auditors in their proper Perſons likewiſe came here into this 


= Court, and delivered the Account of the ſaid John Clarke, taken of 


the Premiſſes before them, the Tenor of which followeth in theſe 
Words: The Account of John Clarke, taken at the Office of 7 ohn 
Cooke, Eſq; Chief Prothonotary of the Court of Common Bench, in 
the Inner-Temple, London, on the Twelfth Day of November, in 
the Eleventh Tear of the Reign of. our ſaid Sovereign Lord the now 

King, before Richard Cooke, Gent. and Robert Waring, Gent. 
Auditors aſſigned to audit the Account of the ſaid John Clarke, for 
the Time that be was Bailiff to the ſaid R. P. of divers Buſhels of 
Wheat, to make Merchandise and Profit thereof for the ſaid Richard, 
the ſaid Richard being preſent at the taking the ſaid Account. 


_. Imprimis : The ſaid John Clarke doth confeſs and ſay, that he Account hom 
received at ſeveral Times from the ſaid Richard, at the . Pariſh of be had dil 


 Bohham atoreſaid, in the County of Suſſex, One Hundred and Twenty 
Buſhels of Wheat, light bad Weight, and no more, to make Mer- 
chandize and Profit thereof for the ſaid Richard; and that after the 
Receipt thereof, he the ſaid John, for making the ſaid Wheat ſaleable, 
and to cauſe the ſame: to be of a juſt Weight, at the ſpecial Inſtance 
of the ſaid Richard, then and there added Ten Buſhels of the 
beſt Wheat of the ſaid John to the ſaid One Hundred and Twenty 
Buſhels of Wheat of the ſaid Richard, and mingled it with the ſame; 
and ground them together, and cauſed the Flower ariſing from the 
ſame afterwards to he carried and tranſported from the Pariſh of 
Boſham: aforeſaid to the Town of Portſmouth, in the County of 
Sourbampton, and there ſold the ſame for Eighteen Pounds of lawful 
Money of Eugland; which ſaid Eighteen Pounds the ſaid Fohn there 
received and had; and the ſaid Sale was made and tranſacted in Manner 
following, (zo wit) the ſaid John the Tenth of June, in the Seventh 
Year of the Reign of our Sovereign Lord the King that now is, for 
necellary Sale thereof, cauſed to be carried and tranſported by 


. Sea 


poſed of the 
Goods, &c- 
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Sea in a certain Ship 


aforeſaid, to Portſinonth aforeſaid, Fifty other Buſhels of Flour, Reſidue 


' ſaid John, ground and mixed together as aforeſaid, and ſold the ſame 
at Portſmouth aforeſaid for Six Pounds, Reſidue of the Eighteen 
Pounds aforeſaid, and charged himſelf therewith ; and the ſaid ohn 
alledgeth and faith, that after the ſeveral Sales aforeſaid, by him 
made as aforeſaid, (to wit) the Tenth Day of September, in the Se-. 
venth Year aforeſaid, at Baſbam aforeſaid, he the ſaid John paid to | 
the ſaid Richard Ten Pounds of lawful Money of England, on 
Account of the ſaid One Hundred and Twenty Buſhels of Wheat, 
received as aforeſaid, and prayeth an Allowance thereof to be made 
to him; and the ſaid 70%n prayeth further to be allowed to him for 
the ſeveral ſubſequent Matters and Sums, and alſo for the Surpluſage 
as followeth, that is to ſay, ſmprimis, for new winnowing, ſifting, 
and cleanſing the firſt two Loads, Two Shillings and Six-pence. Tem, 
for grinding the ſame the 'Toll came to Seven Shillings and Six-pence. 
Item, for Carriage from the Mill to the Key, One Shilling and Six- 
pence. Jem, for Sea-Carriage to Portſmouth, and Tonnage, Eight 
Shillings. Item, for Landing at Porz/mouth, and Carriage to the 
Baker's Houſe there, Three Shillings. tem, for a Certificate from 
the Cuſtom-houſe at Chicheſter, Three Shillings. Dem, for Allowance 
of that Certificate at Por:ſmouth One Shilling and Four-pence ; for 
the Uſe of the Sacks, and bringing them back, Two Shillings and 
Six-pence. Item, to the Baker's Man for ſhooting the Meal Six- 
| pence. Tem, for the Defendant's Journey to Poyzſmonth to Tell that 
Load of Meal Ten Shillings. em, for the Defendant's Charges at 
another Day going to Portſmouth for the Money for the Meal Five 
Shillings. Tem, to like Charges on the Second Load; Two Pounds 
Four Shillings and Ten-pence. Tem, the like Charges for the Third 
Load, Two Pounds Four Shillings and Ten-pence. Item, for the De- 
fendant's Salary upon the Whole One Pound. Tem, for Ten Buſhels 
of the Defendant's beſt Wheat, put to the Plaintiff's bad light Wheat 
to make Weight and Meafure, Two Pounds. em, paid to the 
Plaintiff by the Defendant in Money Ten Pounds. Total, Nineteen 
Pounds Fourteen Shillings and Six-pence. Remains due to the De- 
fendant in Surplus of the ſaid Account, One Pound Fourteen Shillings 
MILD Oh N. Bond. 
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And the aforeſaid Richard Ptirès ſaith that the Plea of the ſaitl Demurrer, 
ohn Clarke above pleaded in his Diſcharge, is not ſufficient in Law to 
diſcharge the ſaid John Clarke from the Premiſſes, and that he is undet 
no Neceſſity, or any wiſe bound by the Law 6f the Land, to anſwer 
thereto: And this he is ready to verify; Wherefore, for Want of a 
ſufficient Plea in this Cauſe, the ſaid Richard prayeth Judgmet, 
and that the ſaid 7ohn may be charged with the One Huitdfed and 
Thirty-two Buſhels of Wheat, mentioned in the aforeſaid Declaration, 
and fo forth. _ 77770. ß 
AKlegnñx?;: 8 RE | 
And Judgment was given by the Coutt, That the Plaintiff ought © 
to recover what he had declared for; and one of the Reafons was this, 
< That the Defendant had given in his Account in Engliſh ; the ſecond © 
KRäaeaſon was, That the Defetidatit had pleaded that he had fully a6- 
— counted, and confeſſed the Receipt of all the One Hundred 4rd 'Thirty= 
two Buſhels, and in his Account before the Auditors he makes mens 
tion of only One Hundred and Twenty Buſfleis. 
Dighton and orhets againſt Whiting, 
JJ 
City of Briſtol (to wit): Foſhua Whiting, late of the City of Account by 
Priſtol, Merchant, was fummoned to anſwer to George Dighton; 1 
John Jones. Robert Bound, Thomas Hicks, ohm Love, Henry: in their own 
Davis, George Maſon, Merchants, and Mary King, Widow, EBxe- Might, 14 
cutrix of the Will of Narbauiel King, Merchant, her late Husband, as Errentrig 
deceaſed, of a Plea that he ſhould render to them his reaſonable Ac- _ the 
count for the Time in which he was Bailiff to the ſaid G. D. J. F. 4 Palliff 
R. J. J. L. H. G. M. and the ſaid N. in his Life- time, in the City a 
of Briſtol, in the County of the ſame City; and thereupon. the ſame 
C. D. J. J. R. J. J. L. H. G. M. and N. bi Francis Olafield their 
Attorney, ſay, That whereas the aforeſaid 7%/. had been a Bailiff to „ 
the ſaid &. P. J. J. R. J. J. E. H. G. M. and the ſaid N. in his 5 = 
Life-time, (to wiz) at the City of Briſtol aforeſaid, in the Pariſh of | 
All Saints, in the County of the ſame City, from the 'T'wenty+third. 1 
Day of December, in the Firſt Year of the Reign of their late Ma- 
jeſties William and, Mary, late King and Queen: of Hugland, until © 
the 'Twenty-ninth of Jauuam), in the Second Year. of the veign of L” 
the ſame King and Queen, and for all that Time had the Care and  _ i 
Management of divers Goods and Mercharidizes-of the ſaid &. D. The Gods | = 
7. J. R. J. J. L. HG Al. and the ſaid N. now deceaſed, (10 2947) —— —_ = 
Fifty-three Ells of Dauch Dowlaſs, (aud ſo of divers other' Goods, want is * 
Here II tiouing the:Gontents thereof) to merchandize and make Profit charged: 
thereof e 


ro. for the fin . . R. T. 5 LH G. M. and N; and _—_ | [i 
to give a. reaſonable Account thereof to the ſaid. G. D. J. J. R. T. 1 
J. L. H. G. M. and the aforeſaid N. in his Life-time, Whenever he = 
ſhould, be thereto requeſted 3 notwithſtanding the Aoreſaid 70%. altho' li 
often requeſted, hath not given a reaſonable. Account, as aforefaid; to | { 
the ſaid &, D. J. J. RE J. L. HG, M. and Ne in his Life-time; : ———_ 
or either of them, or to the faid &. D. J. J. R. T. J. L. H. &. M. i 
and N. after the Death of the ſaid N or to either of them; but alto - ... 
gether: retuſed to render ſuch Account to the ſaid'@; D. J. 4 = 
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Account. | 


* Tz 7, M. and N. in the Life of the ſaid N or either of them. 
and to the ſaid . Y. J. J. R. T. L. H. G. M. and M. K. doth now 
refuſe ſo to do; wherefore they ſay that they are render d worſe in 
their Circumſtances, and have ſuſtained Damage to the Value of One 
Thouſand Pounds; and therefore brought their Suit, and ſo forth : 
Letters Tel. And the aforeſaid. Mary bringeth here into Court the Letters 'Teſta- 


. mentary of the ſaid N. by Which it ſufficiently may appear the ſaid 


„ FIEICAY 


Plaintiff as Mary to be Executrix of the Teſtament of the ſaid N. and e to 


„ Adminiſtration, and fo forth. 


An Account Devon (to wwit): A. B. late of S. in the County aforcſaid, Yeoman, | 
„ ie, Lite Church- warden of the Pariſh Church of S. aforeſaid, was ſum- 


den againſt moned to anſwer to C. D. and E. F. now Church-wardens of the ſaid 


another, Pariſh Church of S. of a Plea that he render to them his reaſonable 


Account for and during the Time that. he was Church-warden of the 
aid Pariſh Church of S. and Receiver of the Monies and Goods of 
and belonging to the ſame Church, and ſo forth; and whereupon 
the ſaid C. D. and E. F. by J. M. their Attorney, ſay, 'That whereas 
the ſaid 4. B. was Church-warden of the Pariſh Church aforeſaid, | 
from the Feaſt of Eaſter, (in ſuch a Tear) until the Feaſt of Eafter | 
then next following, and during that 'Time, had the Care and Ma- 
nagement of the Goods and parochial Ornaments of the ſame Church, 
and was Receiver of the Goods and Monies of and belonging to the 
Pariſn Church aforeſaid, and during that Time had and received of 
the Monies of and belonging to the ſaid Pariſh Church, by the Hands 
of, (naming the ſeveral Pariſhioners of which he had received Mo- 
nies) and of the Goods of that Church, (aaming them) by the Hands 
of, (naming the former Church- wardens of whom he had received 
Goods) late Church-wardens of the ſaid Pariſh Church, to render an 
Account thereof to the ſaid C. D. and E. F. his Succeſlors, Church- 
wardens of the ſaid Pariſh Church ; nevertheleſs the ſaid A. B. altho 

often thereto required, hath not yet rendered his reaſonable Account 
of the Time, Monies and Goods to the ſaid C. D. and E. F. now 
Church-wardens of the ſaid Pariſn Church of S. but hath hitherto, 

and doth even now, refuſe ſo to do; wherefore the ſaid C. D. and 
E. F.ſay, That they as Church-wardens of the ſaid Pariſh Church 
of S. are rendered worſe in their Circumſtances, and have ſuſtained 
Damage to the Value of Five Hundred Pounds; and thereupon they 
bring this Suit, and ſo forth. | 


Ay Account R. 8. lai of Southmolton in the + Coney: of Dee Ge was 
beteten os ſummoned to anſwer to 4. B. of a Plea that he rendered to him a 
the Bands reaſonable Account for the Time he was Receiver of the Monies of 


* him the ſaid A. B. and ſo forth ; and thereupon the ſame A. B. by 


R. M. his Attorney, faith, That whereas the aforeſaid R. S. had 
been Receiver of the Monies: of him the ſaid A. B. from the Tenth 
Day of March, in the Fourth Year of the Reign of his preſent Ma- 
jeſty, to the Tenth Day of March then next following, during which 
1. ime he the ſaid R. S. had received of the Monies o the ſaid 4. B. 
at Hout hmolton aforeſaid, in the County aforeſaid, Sixty-ſix Pounds, 
by the Hands of Solomon Abbley, and by the Hands of William Aſburſt 
Forty-ſix Pounds, and by the Hands of Wilkam Poole Thirty-fix 
. in the Wholo-amounting to the Sum of One Hundred and 


{Ns e, 


by injur'd, and hath ſuſtained Damages to the Value ef I'Wo 
Hundred Pounds: And therefore he brings this Suit; au % 


. 


Newcaſtle upon Tine (to wit): A. B. complaitieth of R. D. in Against 


the Cuſtody of the Marſhal, and ſo forth, of a Plea, that he fhould ren- Pailiff and 


Receiver 


der to him his reaſonable Account for the Time that he was Bailiff to having the 


J. in his Life-time, in the Vill of Newcaſtle upon T ine, and Re- Care and 


” 1 21 5 „. * „ 7. WWanage⸗ 
ceiver of the Money of the ſaid 7. for that whereas the aforeſaid J/7/- oo .. 
liam had been Bailiff to the ſaid 7. in the ſaid Vill of Nezwcaſtle verſe Quan- 


upon Tine in the County of the fame Vill, the 20th Day of April, in 8 


the Vear of our Lord One Thouſand Seven Hundred Thirty-two, at 


the Place aforeſaid, for one whole Year then next following; and 
during all that Time had the Care and Management of e 


tities of Sea-Coals of the ſaid J. and had received of Money of the 


ſaid F. to the Amount of Three Thouſand Pounds of lawful Money of 


Great Britain, with his own Hands to make Merchandize and Profit 


ſame, whenever he ſhould be thereto requeſted, at Newcaſtle upon 


thereof, for, and to render a reaſonable Account to the ſaid J. of the 


Tine aforeſaid ; nevertheleſs, the ſaid R:-altho' often requeſted; hath © 


not hitherto render'd a reaſonable Account to the ſaid George thereof, 


but hath hitherto, and doth now refuſe ſo to do, to the Damage of the 


ſaid F. Four Thouſand Pounds: And therefore he brought his Suit, aud 


fo forth, S g Ly | „ N. 0. 5 8 my \ 


Suffolk (to wit): George Bond, Eſq; complaineth of . A. in the 


Cuſtody of the Marſhal, aud ſo forth, of a Plea, that he thould render Nec 
to him his reaſonable Account for the Time that he was Bailiff to the having the 
ſaid G. at A. in the County aforeſaid; and there Receiver of the Money of 


the ſaid &. For that whereas the ſaid” M the Firſt of October, in the 
Firſt Year of the Reign of our Sovereign Lord George the Second; King 
of Great Britain, and ſo forth, until the firſt of May the Sixth Year of 
his Reign, at A. aforeſaid, had been Bailiff of the ſaid &. of the Manors of 
H. J. and K. and ten Meſſuages, aud ſu forth, hore huming the reſt of the 
Lands, and during all' that Time had the Care and Management of the 
Horſes, &c. here naming the reſt of the Cattle, or other-Goods or Chat- 
tels of the Plaintiff, to make Merchandize and Profit thereof, for the 
ſaid &. and to render to the ſaid George a reaſonable Account of the 
lame : And during the Time aforeſaid; that the ſaid . had been Bai- 


Againſt a 
Wailiff and 
Receiver 


Care and 
Manage⸗ 
ment of all 
the Lands, 
and Tene⸗ 


ments, 


Bents, Pꝛo⸗ 
fits, Eſtate, 


t 5 
&c. of 


Plaintiff, as 
well as Per: 


{onal, 


liff to the ſaid G. at A. aforeſaid; in the County atorefaid, he the ſaid 
William, at A. aforeſaid, receiv'd of the Money of theſaid . Ten Thou- 


land Pounds, by the Hands of R. & to make Merchandize and Profit 


thereof, for, and to render to the ſaid George a reaſonable Account thereof, 


whenever he ſhould be thereto requeſted; nevertheleſs; the faid V. tho 


often thereto requeſted, hath not render d a reaſonable Account thereof 
to the aforeſaid Gzorge; but hath altogether hitherto: refuſed, and 


28888 


— 


ke 


1 doth refuſe ſo to do, to the Damageè of the ſaid Gtorge Twenty 


ho uſand Pounds: And-therefore- he brings this Suit, and ſu fortbz. 
„SK | | O | | 5 8 Decon 
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againſt a ls B was ſummon d to anſwer to C. D, of a Plea, 
Bailiſt of an that he render to him his reaſonable Account for the Time dere. 3 


f 


Office and his Bailiff in E. and Receiver of the Monies of the ſaid C. aud 7 


Receiver of forth, and therefo i is £ 
Monies. 6 enn TOTC the ſaid C. by c n Cock I; | v. CO A 1n« 

That whereas the ſaid A. was Bait to the 25 _ . the 
Conſtable of the Caſtle of D. in the aforeſaid County of Devon, fro ; 

(/uch a Day) until (/uch a Day and Near) during all which Ti = 

the ſaid 4. had the Care and Management of the ſaid Office ps of all 

Wn and ſingular the Iſſues and Profits belonging to and ariſing from the fam 5 

ok Office, as thereby having the Cuſtody of all the Foreſts, Parks, Wa l 
rens, and other Places appertaining to the ſaid Office, to make Pr ft L 
thereof for the Benefit of the ſaid C. And alſo during the Time af = 4 
ſaid, the ſaid A. had received of the Monies of him the ſaid 38 x 

the Hands of one G. O. at D. One Hundred Pounds, to Merchandiee 
and make Profit thereof, for him the ſaid C. and to render a reaſonable 

Account to the ſaid C. of the ſaid Iſſues, Profits, and Monies for the 

Time aforeſaid, when he ſhould be thereunto required; nevertheleſs 

the ſaid A. although often required, hath not yet render d his ſaid r l 

ſonable Account to the ſaid C. of the Premiſſes, but hitherto hath, > 
ſtill doth refuſe ſo to do; wheretore the ſaid C ſaith, that he is = - 

by injured, and hath ſuſtain'd Damages to the Value of One Thouf nd | 
Pounds: And therefore he brings this Suit, and ſo forth. e 


Tye J Norfolk (to wit): A. B. late of, and ſo forth, was ſummon'd to an- 5 
and Receiver 1er to C. D. and E. E of a Plea, that he render to them his reaſonable 
of Monies. Account for the Time that he was Bailiff to them the ſaid 2 und E 
at C. in the ſaid County, and there likewiſe Receiver of the Monies of 
the ſame C. and E. and ſo forth; and thereupon the ſaid C. and E. by 
H. and J. (who are admitted by the Court here to proſecute for kr 
ſame C. and E. who are within Age, as the next Friends to them 
the ſaid C. and E.) ſay, that whereas the aforeſaid B. was Bailiff to 

them the ſaid C. and E. of one Meſſuage, Thirty Acres of Land 
and ſo forth, with the Appurtenances in .4. aforeſaid, from the Five | 
_ 5 wentieth Day of May, in the Firſt Year of His preſent Maje- | 
y George the Second, King of Great Britain, and ſo forth, to the J 
Five and Twentieth Day of March, in the Fifth Year of His fad 
Majeſty's Reign, and during all that Time had the Care and Manage- 
ment thereof, and ſufficient Power to improye let and demiſe the Tene- 
05 ments aforeſaid, with the Appurtenances, and to collect and receive the 
Rents, Iſſues and Profits of all the ſaid Premiſſes to the Uſe of them the 

{aid C. and E. aforeſaid, for the Benefit of the ſaid C. and E. and wa 
and during all that Time had been Receiver of the Monies of them 85 

ſaid C. and E. and as ſuch had received of the Monies of them the ſaid C 
and E. at 4. aforeſaid, by the Hands of R. V. One Hundred 
Pounds, and by the Hands of T. M. Six Pounds, to render his rea- 

ſonable Account thereof to the ſame: C. and E. when he ſhould have 
been thereunto required; nevertheleſs, the aforeſaid B. altho often H 
required, hath not render d ſuch his reaſonable Account thereof to the 
ſame C. and E. or either of them, or to any other Perſon on their Be- 
half, but always hitherto hath, and now doth refuſe. ſo to do 
wherefore they the ſaid C, and E. by the ſaid H. and 7 their 
neareſt Friends ſay, that they are thereby injured, and have ſuſtaind 

bo | Damages 
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Damages to the Val 
Suit, and ſo forth. ei ery RS 
Charge of the Force and Injury, and the Damages; and whatever elſe 


| he ought to defend, where and when this Court will pleaſe to take 


the ſame into Conſideration : And as to that, that the ſaid C. and E. 
do ſuppoſe him the ſaid J. to have been a Bailiff to them the ſaid C: 
and E. of the Tenements aforeſaid; with the Appurtenances in C. 
aforeſaid, and thereof to have had the Care, Management, and 
Power to improve and demiſe the ſaid Tenements aforeſaid, with the 
Appurtenances, and to collect and receive the Rents, Iſſues, and Pro- 


fits of the ſame, to the Uſe of the aforeſaid C. and E. the ſaid B. 


ſaith, that he never was Bailiff to the ſaid C. and E. of the Tenements 


aforeſaid, or of any Parcel thereof, to render an Account thereof to 
the ſame C. and E. when he ſhould be thereunto required; as the 


aforeſaid C. and E. have for that Purpoſe above declared; and of this 
be puts himſelf upon his Country, and the ſaid C. and E. likewiſe do 


the ſame: And as to that, that the aforeſaid C. and E. do ſuppoſe him 


the ſaid F. to have been the Receiver to the ſaid C. and E. of One 
Hundred Pounds, by the Hands of R. V. and of the aforeſaid Six 
Pounds, by the Hands of the aforeſaid T. M. the ſame F. thereto 
faith, 'That he never was a Receiver to the ſaid C. and E. of the 


| Monies aforeſaid, or of any Parcel thereof, by the Hands of the 
" aforeſaid R. V. and T. M. or either of them, to render an Account | 


thereof to the ſame C and E. when he ſhould have been thereunto 
required, as the aforeſaid C. and E. have above declared; and of this 
likewiſe he puts himſelf upon his Country; and the aforeſaid: C. 
and E. do likewiſe the ſame ; therefore, to try as well this as the 
other Iſſue above join d, between the Parties aforeſaid, the Sheriff of 
Devon is commanded, that he cauſe to come here ſuch a Day, and 

fo forth. +01 B19 3:13 oil 3m E abt 18 2hcin [ 


Devon (to wit): F. 4. complaineth of J. M. in the Cuſtody of 
the Marſhal of the King's Marſbalſey; preſent before His Ma- 


count from the Time that he firſt began to be Bailiff to the ſaid &. 


of his Liberty and Franchiſe of his Hundred of C. and alſo of the 


Manors, Lands and Tenements of him the faid S. of B. R. and H. 
and ſo forth, For this Cauſe, That is to ſay; That whereas the ſaid 
7. hath been Bailiff to him the ſaid A. of his Liberty and Franchiſe of 
the Hundred of C. and likewiſe of the Mannors of him the 
ſaid S. of B. R. and H. and of the Lands and Tenements (ibu. 
is 70 ſay) of Twenty Meſſuages, and ſo forth, with the Appur- 
tenances in B. H. and R. aforeſaid, (from ſuch a Day until ſuch 
a Day) and during all that Time had the Care and Management 
of the Execution and Return of all and all manner of Writs, War- 
rants and Precepts, and had the Receipt of all Fees, Advantages, 
and Profits, by reaſon of the Execution and Return of the ſaid 
Writs, Warrants and Precepts, within the aforeſaid Manors, Lands 
and Tenements, and within every Parcel thereof, and alſo the re- 

ceiving and collecting of all Fines, - Redemprtions, Iſſues, Forſeitures, 
Amercements, and for the Licenſe. af Fines and Concords, and 
"5997 th likewiſe 


An Account 
againſt a 

| ; a Ma- Bailiff of a 
jeſty, of a Plea, That he render to him his reafonable Ac- YPundzed, 
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likewiſe of all manner of Goods and Chattels of Felons, Fugitives, 
Outlawries, Actions, Condemnations, and Attaints, and of all 
Convictions either put in Exigent for Felony or Treaſon; and alſo 
of the Chattels of Felons themſelves, and of all Deodands, Wrecks 
of the Sea, Treaſure found, and of all other Goods and Chattels 
which are called Waifes and Strays, and alſo of all Profits of 
Fines and Amercements, Evaſions and Eſcapes of all and fingular 


Felons and Priſoners, from what Priſon ſoever happening and ariſing 


within the aforeſaid Hundred, and the Manors, Lands, and Tene- 


ments, with the Appurtenances, to the Uſe of him the ſaid 4. and to 


make Advantage and Profit thereof and to render a reaſonable Account 
thereof to him the ſaid 4. whenever he ſhould be thereto required ; ne- 


vertheleſs the ſaid Defendant, altho' often requeſted, hath not render'd 
ſuch reaſonable Account, but always hitherto hath, and yet doth refuſe. 


ſo to do; and therefore the ſaid S. faith, that he is thereby injured 
and hath ſuſtained Damage to the Value of Three Hundred Pounds ; 
and therefore brings this Suit, and ſo forth. FF DIR 


Turner againſt Turner. 
Devon (to wit): Charles Turner, Gent. complaineth of John Tur- 
ner, Gent. in Cuſtody of the Marſhal, and ſo forth, of a Plea, that 


he render to him his reaſonable Account for the Time he was Bai- 
liff, to him the ſaid Charles at Swanwicke, in the Pariſh of Alfreton, 


in the County aforeſaid, For this Cauſe (that is to ſay) that whereas 
it was provided by the Common Council in the Reign of his late 


Majeſty, King of England, that the Guardian of Lands and Tene- 


ments held in Socage, when the Heir ſhould come to his full Age, 


ſhould render his reaſonable Account of the Iſſues and Profits of the 


Lands and Tenements, for the Time he ſhould ſo have the Cuſtody of 


the ſaid Lands and Tenements, by reaſon of the Minority of ſuch 
Heir. And altho' the ſaid John had the Cuſtody of the Lands and 


Tenements of him the ſaid CHarles (to wit) of Two Meſfuages, 


Three Cottages, Five Gardens, and Eighty Acres of Land, Thirty 


Acres of Meadow, Eighty Acres of Paſture, and Thirty Acres of 
Wood, with the Appurtenances, in Szwwarwick aforeſaid, in the Pariſh 


of Afreton aforeſaid, in the ſaid County, from the Sixth Day of Ja- 


= 1uary, in the Year of our Lord One Thouſand Six Hundred Eighty- 


four, until the Twentieth Day of July, in the Year of our Lord One 


Thouſand Six Hundred Ninety-one, (the ſame Charles during all that 


Time being within the Age of Fourteen Years) and during all that 


Time the ſaid 70h receiv'd the Iſſues and Profits of the ſaid Meſſua- 
ges and Tenements; nevertheleſs, the ſaid John, tho' often requeſt- 


ed, and fo forth, hath not render'd ſuch Account to the ſaid Charles; 


but on the contrary always hitherto hath, and now doth refuſe to 


render the ſame. And whereas alſo the ſaid John (to wit) the Twen- 
tieth Day of Jul, in the Firſt Year of the- Reign of his preſent Ma- 


jeſty, at Swanzwicke aforeſaid, in the Pariſn of Afreton aforeſaid, in 
the County aforeſaid, was Bailiff to the ſaid CHarles of the Two 


Meſluages, Three Cottages, Five Gardens, and Eighty Acres of 


Land, Three Acres of Meadow, Eighty Acres of Paſture, and Thirty 


4 {iT | a 1 Acres 
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wardens of the Pariſh of St. Bartholomerw the 


| Account. 


Acres of Wood, with the Appurtenances in F. aforeſaid, in the Pariſh 
and County aforeſaid, from the ſaid Twentieth Day of July, in the 
ſaid Firſt Year of the Reign of his preſent Majeſty, till the Seventh 


Day of October, in the Fifth Year of his ſaid Majeſty's Reign, and during 


all that Time had and received the Annual Profits thereof, to render 
to the ſaid Charles his reaſonable Account thereof, when he ſhould 
| be thereto requeſted ; nevertheleſs, the ſaid ohn, altho often requeſt- 


ed, and ſo forth, bath not yet render d ſuch reaſonable Account to the 
ſaid Charles, but hath hitherto, and ſtill doth refuſe ſo to do, to the 


Damage of him the ſaid Charles One Thouſand Five Hundred 


Pounds: And therefore he brings this Suit, ant ſo forth: 


Pleas before our Sovereign Lady the Oneen, of Trinity Term, iu 


the Seventh Tear of the Reign of her ſaid preſent Majeſty the Lady 
Anne, Queen of Great Britain, and fo forth. . 


London (to wit) : Be it remembzed, that lately (that is to ſay) 
in Eaſter Term laſt paſt came before our Sovereign Lady«the Queen 
at Weſtminſter, Foſeph Biſhop and ohn Andrews, the preſent Church- 

Teſs, near the Royal 
Exchange, London, and brought here into this Court, then held there, 


their Bill againſt Zobn Eagle and Daniel Franklyn, the late Church- 


wardens of the fame Pariſh Church, in the Cuſtody of the Marſhal 


The Memo⸗ 
randum 


of the Marſhalſey of our ſaid Sovereign Lady the Queen, preſent 


before her ſaid Majeſty, of a Plea of Account; and there are 
Pledges of proſecuting, (that is to ſay) 7ohn Doe and Rithard Ro; 
which faid Bill follows in theſe Words, (that is to ſay) 1 95 


London, (to wit): Joſeph Biſhop and John Andrews, the preſent 
Church-wardens of the Pariſh Church of St. Bartholomew the Leſs, 
near the Royal Exchange, London, complain againſt John Eagle and 
Daniel Fraiklyn, late Church-wardens of the fame Pariſh Church, 
in the Cuſtody of the Marſhal of the Mar/halſey of our Sovereign 
Lady the Queen, (preſent before her ſaid Majeſty) of a Plea 
that they ſhould render to the ſame Zoſeph Biſhop and Fobn Andrews, 


the preſent Church-wardens of the Pariſh Church aforeſaid, a reaſon- 


able Account for the Time in which they the ſaid 7. E. and D. F. 


were Church-wardens of the Pariſn Church aforeſaid, and Receivers 


of the Money, Goods and Chattels of the Pariſhioners of the Paro- 
chial Church of the Pariſh of St. Bartholomew the Leſs, near the 


Royal Exchange; 50 Reaſon, That whereas the ſaid Fohn Engle 
hu, were Church-wardens of the aforeſaid_ 
Church, at London aforeſaid, in the Pariſh aforeſaid; in the Ward of 


and Daniel Frank 


Bread{treet, from the Feaſt of Eaſter, in the Year of our Lord One 
Thouſand Seven Hundred and Six, until the Feaſt of Eaſter One 


The Decla- 
ration in Ac⸗ 
count by the 
preſent 
Church: 
ardens 
againſt the 
then late 
Church⸗ 
Aar dens, 


Thouſand Seven Hundred and Eight, during which Time, by Virtue 


of their ſaid Office, they had the Care and Management of the Paro- 
chial Goods and Chattels of the Pariſhioners of the ſaid Pariſh Church; 
and the ſame J. E. and D. F. received divers Sums of Money hereafter 
mentioned, to the Uſe of the Pariſhioners of the Church aforeſaid, 
paid to them by the Hands of divers Perſons hereafter named, to ren- 
der an Account for the ſame, (to wit) by the Hands of WVilliamlWhite- 
bead Twenty-one Pounds Six Shillings and Six-pence ; by the Hands 
bn © 
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* Account. 


Impar- 
lance, 


That thep 
never were 
choſen 
Church- 
Wardens, 


of Mr. Evans Six Pounds Ten Shillings ; by the Hands of John An- 


Arezys Seven Pounds Sixteen Shillings and Eight-pence ; by the Hands of 
John Chaſe Fifty-ſix Pounds; and as Church-wardens of the Pariſh 


Church aforeſaid, received by the Hands of William Whitehead, late 


Church-warden of the ſame Church, two Surplices ---- (and ſo mention 
the Goods,) and ſo forth, to render a reaſonable Account thereof 
to the Pariſhioners of the ſaid Pariſh Church: And afterwards 
(to wit) the Fifth Day of April One Thouſand Seven Hundred and 
eight, the ſaid F. E. and D. E. were removed from their Office of 
Church-wardens aforeſaid, at London aforeſaid, in the Parith and 
Ward aforeſaid; and the aforeſaid 7. B. and J. 4. now Plaintiffs, 


afterwards (0 wit) the ſame Fifth Day of April, in the Year laſt 


aboveſaid, at London aforeſaid, at the Pariſh and Ward aforeſaid, 
were duly elected and appointed into the ſaid Office of Church-wardens 
of the ſaid Pariſh Church, by the Pariſhioners of the ſaid Church, 


and are now Church-wardens of the ſame: Nevertheleſs the 
ſaid J. E. and D. F. altho' often requeſted, have not yet render'd 
their Account of the aforeſaid Money and Goods to the ſame J. and 


J. A. but hitherto have, and ſtill do refuſe to render ſuch Account to 
the ſaid J. and J. A. to the Damage of the Pariſhioners of the Pariſh 


aforeſaid Two 'Thouſand Pounds: And therefore they bring their 


Suit, and ſo forth. _ | | 


And now here at this Day, (zo wit) on Friday next after the Mor- 
row of the Holy Trinity, this ſame Term, (till which Day the ſaid 


J. E. and D. F. had Leave to imparle to the ſaid Bill, and then to 


anſwer, and ſo forth, ) before our Sovereign Lady the Queen at J/eft- 


minſter, came as well the ſaid Zoſeph Biſhop and John Andrews, by 


their ſaid Attorney, as the ſaid J. and D. F. by J. F. Gent. their Attor- 
ney ; and the ſaid 7. E. and D. F. defend themſelves againſt the Charge 


of the Force and Injury, and the Damages, and whatſoever elſe they 


ought to defend where and when this Court will pleaſe to take the ſame _ | 
into Conſideration, and ſay, that the ſaid J. and J. 4. ought not to have |} 
their Action aforeſaid againſt the ſaid J. E. and D. becauſe they fay, 


that they the ſaid 7. and J. 4. never were elected and conſtituted 
into the Office of Church-wardens of the ſaid Pariſh Church, in 
Manner and Form as the ſaid J. and J. J. above for that Purpoſe 
have declared ; and of this they put themſelves upon their Country ; 


and the aforeſaid 7. B. and J. A. do likewiſe the ſame : Therefore 
the Jury thereof come before our Sovereign Lady the Queen at Meſt- 
minſter, on Tueſday next after Eight Days of the Holy Trinity; and 
who neither, and ſo forth, to make a Jury, and ſo forth, becauſe as well, 
and ſo forth, the ſame Day is given to the aforeſaid Parties there, 
and ſo forth; afterwards the Proceſs thereof being continued between 


the ſaid Parties of the Plea aforeſaid, by Juries thereof re- 


ſpited, before our ſaid Sovereign Lady the Queen at Weſtminſter, until 
Saturdy next after Three Weeks of St. Michael, from thence next 


following, unleſs her ſaid Majeſty's faithful and well-beloved Sir John 


forth, ſhould come by Default o 
| J 


Hitt, Knight, Chief Juſtice, aſſigned to hold Pleas in her ſaid Ma- 


jeſty's Court, before the ſaid Queen herſelf, before that Time, that 


is to ſay, on Saturday next after the End of the ſaid Trinity Term, 
at Guildhall, London, wank s. to the Form of the Statute, and ſo 
Jurors, and ſo forth ; at which Day 

the 


jj ͤĩ5ĩ580vç ... 
the faid Foſeph Biſhop and John Andrews, by their ſaid Attor- 
ney, come before our Sovereign Lady the Queen at Meſtminſter, 
and her ſaid Majeſty's ſaid Chief Juſtice, before whom, and fo 
forth, ſent hither his Record taken before him, in theſe Words FT, 
Aﬀerwards the Day and Year within contained before the ſaid 4 Les 
Sir John Holt, Knight, her ſaid Majeſty's Chief Juſtice, al- on the Back 
ſigned to hold Pleas in her ſaid Majeſty's Court, before the ſaid Queen of the Be- 
herſelf, (there being aſſociated to him John Ince, Gent. according to the Pius — 
Form of the Statute, and ſo forth, ) the within Foſeph Biſhop and 
John Andrews, the preſent Church-wardens of the Pariſh Church of 
St. Bartholomew the Leſs, near the Royal Exchange, London, come by 
their Attorney within contained, and the within written John Eagle 
and Daniel Franklyn, the late Church-wardens of the ſame Pariſh | +, Me 
Church, altho' ſolemnly required, never came, but made Default; faut. 
Therefore the Jury, whereof Mention is made within, may be receiv'd 
againſt them by their Default ; and the Jurors of the faid Jury being 
required, ſome of them, that is to ſay, Nathaniel Troughton, Thomas 
Ward, ohn Watſon, Brabazon Aylmer, Samuel Wood, John Nicholas, 
Alexander Cleeve, William Batſon, and John Hill, came, and were 
ſworn upon that Jury, and becauſe the Reſidue of the Jurors of the 
ſaid Jury did not appear, therefore other Perſons of as good Circum- Tales 
ſtances, by the Sheriffs of London, choferi for this Purpoſe, at the Re- AWarded. 
queſt of the ſaid Foſeph Biſhop and ohm Andrews, and by the Com- 
mand of the ſaid Chief Juſtice, are newly appointed; the Names of 
| which are ſet down in the Panel within written, according to the 
Form of the Statute in that Caſe made and provided: And the Jurors 
being fo newly appointed, (that is to ſay) William Levert, Iſrael 
Bennett, and Adam Bodens, being likewiſe come (who being choſen, 
tryed, and ſworn, together with the other Jurors aforeſaid, 
having been impannelled before) to declare the Truth upon their 
Oaths, upon their Oaths ſay, That the ſaid Zoſeph Biſhop and John Urnditt, that 
Andrews (the now Plaintiffs) were duly elected and conſtituted into — ” 
the Office of Church-wardens of the Pariſh within written, in Man- Church- 
ner and Form as the ſaid Foſeph and John within have declared in wardens. 
that Behalf: And becauſe the Court of our ſaid Sovereign Lady the 
Queen now here are not yet determin'd what Judgment to give 
of and concerning the Premiſſes, a Day therefore is given to the ſaid 
Foſeph Biſhop and Fohn Andrews to hear their Judgment thereof be- 
fore our ſaid Sovereign Lady the Queen, until on Wedneſday next af- 
ter the Morrow of A Souls ; for that the ſaid Court of our ſaid So- 
vereign Lady the Queen now here are not yet, and ſo forth, at which 
Day came the faid Zofeph Biſhop and Fohn Andres, by their ſaid 
Attorney ; whereupon, the Court having ſeen and fully underſtood all 
and ſingular the Premifles, and upon mature Deliberation thereon had, 
and by reaſon it appearerh that the Declaration aforeſaid of the ſaid Jo- Judgment, 
feph Biſhop and Fobn Andrews, as to One Thouſand Pounds, ſpeci- 
ty'd in the Bill of the ſaid Joſeph Biſhop and John Andrews to have- 
been received by the Hands of the Pariſhioners of the ſaid Pariſh, 
and the Matters in the ſame contain'd, as to the ſaid One Thouſand 
Pounds, are uncertain and not ſufficient in Law to compel them the ſaid 
John Eagle and Daniel Franklyn to render an Account of the ſaid As to Pare 
One Thouland Pounds; therefore it is conſider'd, that the Bill of the oo 
ſaid Zoſeph Biſhop and John Andrews aforeſaid, as to the Taid One | 
. „ | Thouſand 


8 
— 


Account. 


Thouſand Pounds, by reaſon of the Incertainty of the ſame in that 


et. 


Particular, ſhall be quaſhd, and fo forth, and that the ſaid John 
Eagle and Daniel Franklyn ſhall be thereof diſmiſs d. And 


further it is conſider'd, that as to all the Reſidue of the ſaid Sums of 
Money, and the Goods and Chattels in the ſame Bill mention'd to have 


p been receiv'd by and paid to the ſaid John Eagle and Daniel by the 
Hands of the ſaid Pariſhioners of the ſaid Pariſh, the faid John 


Eagle and Daniel Frankly ſhall account with the faid Zoſeph and L 


| The Judg- ; 


ment, 


John Andrews for the Time that the ſaid ohn Eagle and Daniel 
had been Church-wardens of the ſaid Pariſh Church, and Receivers 


of the Money, Goods and Chattles of the Pariſhioners of the ſaid 
Pariſh Church of St. Bartholomery the Leſs, near the Royal Exchange, 
and ſhall render a fair Account thereof, and becauſe they had not ac- 
counted before, they are in the Mercy of this Court. And afterwards, 


(that is to ſay) on Saturday next after the Morrow of St. Martin, 
in the Seventh Year of the Reign of her ſaid preſent Majeſty, came as 


well the ſaid Zoſeph and John Andrews, by their ſaid Attorney, as the 


ſaid ZFohn Eagle and Daniel in their proper Perſons before our ſaid 
Sovereign Lady the Queen at Weſtminſter, and the ſaid ohn Eagle and 
D. F. immediately render'd themſelves Priſoners to the Marſhal of our 
ſaid Sovereign Lady the Queen, attending on the ſaid Queen herſelf, who 


by reaſon of the Premiſſes were committed to the Cuſtody of the ſaid 
Marſhal, and ſo forth, there to remain until, and ſo forth. Whereupon, 


Robert Kone, and William Simons, Gentlemen, are aſſign d Auditors by 


this her ſaid Majeſty's Court here, by the Conſent of the ſaid Joſeph 


Biſhop and Fobn Andrezws, to hear and take the Account of the ſaid 
Fobn Eagle and Daniel, of and concerning the Premiſſes; which ſaid 
Auditors have appointed a Day for the ſaid Parties to bring in and finiſh 
their ſaid Account before the ſaid Auditors, at the Queen's Bench Of- 
fice in the Inner Temple, London, (that is to ſay) on Saturday next 


after Fifteen Days of St. Martin next following, to account, and /0 
forth; and it is directed to the ſame Auditors by the Court of her 
ſaid Majeſty here, that they have the ſaid Account before her ſaid 


Majeſty at Weſtminſter, on Saturday next after Eight Days of St. 


Hillary then next following; and thereupon came Peter May, of the Pa- 


Tiſh of St. Swithin's, London, Serjeant at Mace, and Samuel Birth- 
eoright, of the Pariſh of St. Gi/es's Cripplegate, London, Yeoman, in 


their proper Perſons, and become Bail to procure the Body of the ſaid 
John Eagle before the ſaid Auditors, at the Queen's Bench Office in the 


Inner Temple, London, aforeſaid, on the ſaid Saturday next after Fifteen - 


Days of St. Martin, and ſo from Day to Day on every Day that ſhall be 
appointed by the Auditors to hear the Matter in Variance, until the ſaid 


Account ſhall be taken and adjuſted before the ſaid Auditors ; and to be 
likewiſe in this Court from Day to Day, every Day that ſhall be appoint- 


ed for the ſaid John Eagle ſo to be, until the ſaid Account ſhall be judici- 


ally finiſh'd and determin'd ; and if it ſhould happen, that the ſaid 
John Bagle ſhould be convicted in the ſaid Suit, that then they the ſaid - 
Manucaptors, and each of them, and the ſaid Fobhn Eagle for himſelf 


grant and agree, that all and every ſuch Sums of Money, as the ſaid 


John Eagle upon the ſaid Account ſhall be found to be in Arrear to 
the ſaid Zoſeph Biſhop and John Andremws, ſhall be made of and le- 


vy d upon the Lands and Chattles of each and every of them, to the Uſe 


of the ſaid Foſeph Biſhop and Jobi Andrews, if ſo be that the ſaid | 
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John Eagle himſelt ſhould not pay ſuch Sum or Sums of Money to 


the ſaid Jaſehb Piſhop and Jahn Andrezs, or render his Body to the 
Priſon of the -Marfhalſey of our ſaid Sovereign Lady the Queen. 
And alſo Richard Godfrey of the Inner Temple, London, Eſquire, 
and John Meriden; of the Pariſh of St. Michael Cyrnhil, Cutler, 


came before our ſaid. Sovereign Lady the Queen at Veſtminſter, and 
became Manucaptors to have the Body of the ſaid Daniel Franklyn 


before the ſame Auditors at the Queen's Bench Office in the mer 
Temple, London, aforeſaid, on Saturday next after Fifteen Days of 
St. Martin, and ſo from Day to Day at every Day appointed by the 


ſaid Auditors, until the Account before the ſaid Auditors ſhould be 
adjuſted, and ſhould be likewiſe here in Court from Day to Day at 


every Day appointed for the ſaid Daniel, ſo to be, until the ſaid 
Account ſhould be compleated and determin d; and if it ſhould hap- 
pen the ſaid Daniel Franklyn ſhould be convicted in the ſaid Suit, 
then the ſaid Manucaptors, and every of them, and the ſaid Daniel 
Franklyn for himſelf granted and agreed that all and every the Sum 


and Sums of Money in which the ſaid Daniel ſhould upon that Ac- 
count be found to be in Arrear to the ſaid Zoſeph Biſhop and John 


Andrews, ſhould be made and levy'd of the Goods and Chattles of 
them; and every of them, to the Uſe of the ſaid Zo/eph Biſhop and 
John Andrews, if ſo be that the ſaid Daniel ſhould- not pay ſuch 
Sum or Sums of Money to the ſaid Zo/eph and John Andrews, or 


render his Body to the Priſon, of the Marſbalſey of our ſaid Sove- 
reign Lady the Queen. And afterwards; as well the faid Zoſeph Biſhop 


and John Andrews, by their ſaid Attorney, as the ſaid 7% Eagle 


and Daniel Franklyn, came in their proper Perſons: And the ſame 
aniel Franklyn pray d a further Day to make up 


Queen's Bench Office in the Iuier Temple, London, until Monday 
next after Eight Days of St. Hillary, to account, and /o forth, and 
the ſame is by the ſaid Auditors granted, and ſo forth. The ſame 
Day is given by the ſaid Auditors to the ſaid Parties there, and ſo 
forth; at which Day, on Monday next, after Eight Days of St. Hil- 
lary, as well the ſaid Zoſeph and 
torney, as the ſaid John Eagle and Daniel, in their proper Perſons 
then and there came and pray d a further Day to make up and perfect 
their ſaid Accounts of and concerning the Premiſſes before the ſaid 
Auditors, at the Queen's Bench Office in the Inner 7. emple, London, 


(that is ro (0 ) on Saturday next after Eight Days of the Purification 
ed I 


of the ble lary, as well the ſaid Foſeph Biſhop and Fohn An- 


Arerus came before our ſaid Sovereign Lady the Queen, at Weſtmin- 


fier, by their ſaid Attorney, as the ſaid John Eagle and Daniel in 
their proper Perſons, and the ſaid Auditors likewiſe came in their 
proper Perſons ; and the ſaid Auditors brought here into this Court 
the ſaid Account of and concerning the Premiſſes made up before them, 


the Tenor of which followeth in theſe Words (zo dit): The Account of 


John Eagle and Daniel Franklyn made on Saturday next after Eight 
Days of the Purification of the Bleſſed Virgin Mary, being the 
Twelfth Day of February, in the Seventh Year of the Reign of our 


Sovereign Lady the Queen of Ereat Britain, and ſo 2 at the a 
efore Robert 


Queen's Bench Office in the Inner Temple, London, 
Sique, Gentleman, and William Simons, Gentleman, Auditors, aſ- 
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John Andrews, by their ſaid At- 
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ign'd by the Court to hear and take the Account of the ſaid 7h: 

Enple and Daniel Franklyn, before our Sovereign Lady the Queen 
at miſter, in the County of Middleſex, of ſeveral Sums of Mo- 
ney, in the whole amounting to Two Hundred Thirty-four Pounds, | 
and of diverſe Goods and Chattles: And foraſmuch as the ſaid Fohy | 
Eagle and Daniel Franklyn are appointed to account for the Time | 
they were Church-wardens of the faid Pariſh of St. Bartholomew | 
the Leſs, near the Royal Exchange, London, and therefore they 
render here the following Account, and pray to be allow'd, and to 
be from thence diſcharg d, for this Reaſon, That being Church- 
wardens of the ſaid. Pariſh of St. Bartholomew the Leſs, they the 
ſaid John Eagle and Daniel Franklyn, the Seventeenth Day of May, 
One Thouſand Seven Hundred and Six, at the Pariſh aforeſaid, paid | 
for the neceſſary maintaining and taking Care of the Poor to be main- | 
tain d and taken Care of by the ſaid Pariſh, and allow'd, and to be 
allow'd the ſeveral Sums following, (o wit) 


To Wilkam Emery Two Pounds Thirteen Shillings and Five Pence. 
To Mary Morton One Pound Twelve Shillings. 7 mg. 
So here inſert the Account. | 


| EA. [x 

And the ſaid John and Daniel further in accounting ſay, That ; 
the ſaid Sum of Thirty Pounds, by the Hands of Mr. @neft, ſuppoſed ; 
as above in the ſaid Declaration to have been paid to the ſaid J,hn | 
and Daniel, was paid by Miſtake of the ſaid Mr. Guęſt, and that 
nothing thereof in any Manner was due and payable to the ſaid ohms 
and Daniel, as Church-wardens of the ſaid Church, more than the 
ſaid Sum of Three Pounds Fourteen Shillings and Six Pence; for © 
which Reaſon the ſaid 7ohn and Daniel, immediately after the Re- 

ceipt of the ſaid Thirty Pounds, (that is to ſay, the Day and Year | 
laſt mention d) paid back again and reſtored to the ſaid Mr. Guef,, 
Twenty-Six Pounds Five Shillings and Six Pence of the ſaid Thirty 
Pounds. N ee e ta Tc] ru ; | 9 8 


And the ſaid 7ohn and Daniel further accounting ſay, That the 
ſaid Sum of Twenty Pounds, ſuppoſed by the ſaid Declaration to have 
been paid by the Hands of Robert Clouds to the ſaid John and Daniel, 
as above, were paid thro the Miſtake of the ſaid Robert Clouds, no- 
thing being then due or payable to the ſaid ohn and Daniel, as 
Church-wardens of the Church aforeſaid, by which the ſaid John and 
Daniel, immediately after receiving the ſame ( wit) the Day and 
Place laſt mention'd, did render back and reſtore to the ſaid Robert 
Clouds the ſaid Twenty Pounds; all which faid ſeveral Sums paid by © 
the ſaid 7ohn and Daniel as above, amount in the whole to Three 
Hundred Sixty-five Pounds Three Shillings and Seven Pence; where- | 
fore the Surplus of One Hundred 'Thirty-one Pounds Three Shillings 
and Seven-pence, is and remains due to the ſaid John and Daniel. And 
the ſaid John and Daniel further accounting ſay, That true it is, that 
the ſaid Goods and Chattels in the ſaid Declaration mention'd, came 
to, and are now in their Hands, except one Surplice, which was private- 
ly ſtolen away from them by certain Perſons unknown, and that the reſt 
of the ſaid Goods and Chattels are of the Value of Twenty Shillings, and 
no more, and this the ſaid John Eagle and Daniel Pranklyn are ready 
to verify; wherefore they pray (the ſaid Twenty Shillings being firſt 
1 deducted 


uded and allowid ont of che ſaid Surplaſage)that the fald Job 


nd Daniel may be allow d the ſeveral Payments above ſpeeify d in 
their fad Account, and may be allow d the Reſidue of the fi Sur- 
pluſage above the ſaid Twenty Shillings, and that the ſaid ob and 
Daniel may be diſcharg'd from the ſaid Premiſſes, whereof they are 
convicted to account, and fo forth. bia en 1 | 


And the faid Joſeph Biſhop and Jahn Andrews ſay, That the ſaid | 
Jobn Eagle and Daniel Franklyn, or either of them, ought not ts 
be allow'd or diſcharg d from the faid Two Hundred Thirty- four 
Pounds, wherewith they have above charged themſelves, nor ought 
they to have any Allowance of any Surplus, becauſe as to the ſaid fe- 
yeral Sums which they above fuppoſe to have paid for the Maintenance 
and Cure of the Poor to be kept and maintain'd by the ſaid Pariſh, 
the ſaid John Eagle and Daniel Franklyn ought not to be 'allow'd 
or diſcharg'd from the ſame ſeveral Sums, becauſe the ſaid Two Pounds 
Thirteen Shillings and Five Pence, which the ſaid John Eagle and 
Daniel Franklyn above ſuppoſed to have paid for the Maintenance and 
Cure of William Emery, the ſaid Foſeph and Fohn Andrews ſay, 
That the ſaid 7ahn Eagle and Daniel Franklyn ought not to be al- 
X low'd or diſcharg'd from the faid Two Pounds "Thirteen Shillings and 
Five Pence, becauſe they ſay; that the ſaid John Eagle and Daniel 
= Franklyn did not pay the ſaid Two Pounds Thirteen Shillings and 
Five Pence, or any Part thereof, in Manner and Form as the faid Zohn 
and Daniel have above alledged; and this they pray may be try d by 
the Country; and the ſaid John Eagle and Daniel Franklyn do like- 
wiſe the fame. And as to the faid One Pound and Twelve Shillings, 
which the ſaid Zobhu Eagle and Daniel Frankly: above ſuppoſe to 
have paid for the Maintenance and Cure of Mary Morton, the ſaid 
Foſeph and Fobn 4ndrews fay, That the ſaid Zobn Eagle and Daniel 
Franklyn ought not to be allow'd or diſcharg'd from the ſaid One 
Pound and Twelve Shillings, becauſe the ſaid: Zoſeph and John An- 
= arews ſay, That the faid Zobn Eagle and Dauiel Franklyn did not 
= pay the ſaid One Pound and Twelve Shillings; or any Part thereof, 
in Manner and Form, as the ſaid ohn Eagle and Dauiel have 
above alledged ; and this they pray may be try d by the Country, and 
the ſaid John Eagle and Daniel Franklyn do likewiſe the ſame (the 
like ſeparate Iſſues, as to the Three Pounds Fifteen Shillings and Six 
Pence, to be paid for the Maintenance of Aune Bartholomew and El. 
zabeth Shorter, and others - mention'd in ſeveral other Iſſues 
taken to the particular Items of the Account.) And as to the ſaid. 
Twenty-Six Pounds Five Shillings and Six Pence, which the ſaid 
John Eagle and Daniel above ſuppoſe to have render'd and reſtored 
back to the ſaid Mr. Geſque, and alſo as to the ſaid Fwenty Pounds: 
which the ſaid John and Daniel above ſuppoſe. to have render d and 
ſatisfy d to Robert: Clouds, and alſo as to any Allowance of the Refis' 
due of the ſaid Surplus in the. ſaid Plea of the ſaid John and Daniel, 
mention d to be made to the ſaid Fohn and Daniel, the faid Joſeph 
and Zohn Andrezws ſay, That the Plea of the ſaid Fohn and Daniel 
is not ſufficient in Law to diſcharge the ſaid John Eagle and Daniel 
from the ſaid ſeveral Sums of Twenty-Six Pounds Five Shillings and 
Six Pence, and Twenty Pounds, and to cauſe any Allowance to be 


made to the ſaid John and Daniel of the Reſidues of the ſaid Surplus, 
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that the ſaid Goods and Chattels are above the Value of Twenty Shil- 
lings (ro wit) of the Value of Fifty Shillings; and this they pray may 
be try'd by the Country. And as to the ſaid Surplice, the ſaid Joſepb 
and John Andrews ſay, That the ſaid Surplice was not privately 
ſtolen away from them in Manner and Form as the ſaid John Eagle and © 
Daniel have above alledged; and this they likewiſe pray may be tryd 
by the Country, and the ſaid 7% Eagle and Daniel pray likewiſe 
the ſame. And the ſaid John Eaglè and Daniel, for that the rendring 
and reſtoring back the ſaid Money to the ſaid Mr. Gieſque and Robert 
Clouds, was in Law giving a good Account of the fame, and ought to 


be allowed as ſuch in and upon the ſaid: Account. And for that the 
ſaid John Eagle and Daniel ought to have an Allowance of the ſaid 


Surplus of the faid Account, in Manner and Form aforeſaid, and have | 


alledged ſufficient Matter in Law to have ſuch Allowance ; which they 


are ready to verify; and which the ſaid Foſeph Biſhop and John Au. | 


arews do not in any wiſe deny, nor have in any wiſe anſwer'd there- 
to, the ſaid John Eagle and Daniel as before, pray that they may have 
the ſaid Allowances in and upon the ſaid Account of. the ſaid ſeveral 
Sums ſo as aforeſaid render d and reſtored, and that they may be diſ- 
charged therefrom ; and alfo, that they may have an Allowance made 


to them in their Account as to the ſaid Surplus, in Manner and Form 


aforeſaid. And as to the ſaid Plea of the ſaid Zoſeph and John An- 
drezws, as to the Value of the ſaid Goods and Chattels, (except the 
ſaid Surplice) the ſaid 70h Eagle and Daniel ſay, that the ſaid Plea 
of the ſaid John and Daniel pleaded in Manner and Form aforeſaid, 

is inſufficient in Law, to which they are under no Neceſſity, nor by 
the Laws of the Land are bound to make any Anſwer; and this they 
are ready to verify. And for Cauſes of Demurrer in Law, the ſaid 


Zohn Eagle and Daniel, according to the Form of the Statute in that 


Cafe made and provided, ſhew to this Court the ſeveral Matters fol- 
lowing ; that is to ſay. Here ſet forth the Cauſes of the Demurrer. 


Declaration ſpecifyd to have come to the Hands of the ſaid ohn 
Eagle and Daniel (except the ſaid Surplice which the ſaid John Eagle 
and Danitl above ſuppoſe. to have been privately ſtolen away) ſay, 


TRL 
3 


Account. 


N Action of Account is to be brought againſt one who is liable 

A to render an Account in Regard of his Office, having received 
Monies to the Uſe of another, and refuſed to render an Account there- 
of; and to maintain this Action, there muſt be theſe three following 
Circumſtances incident to the Caſe. 0 . 
As Firſt, The Party to be ſued muſt have no Claim in the Thing Oven 36. 
demanded to his own Uſe ; for if he has, this Acton does not lie a- 3 Lev. 24. 
WW aint him. ap benen qe e ehe eo 
Secondly, There muſt be a Privity between the Parties, either by Owen 36. 
their Conſent, or a Privity created by Operation of Law, as in Caſe 
of a Guardian; as where Goods are deliverd to a Stranger to my 

Uſe, or to be given over to me, there is no Agreement between the 
Parties; and for want of Privity between me and the Party that hath - 
the Goods, I cannot have this Action of Account: So if a Man have 
a Leaſe of a Parſonage, and the Defendant not being Leſſee, nor 
dlaiming any Intereſt, takes the Tithes when ſet forth, and carries 
= them away, the Leſſor cannot have this Action for want of Privity ; 

= tho' true it is, that if H. receive my Rents in my Name; I may 
have an Action of Account againſt him; for my Aſſent to his re- 
ceiving it, makes a Privity, nor is he ſimply a wrong Doer.; for Hutt. 36. 
when he hath received my Money, he hath not committed an 
Wrong againſt me, becauſe it is not my Money till it is paid. But 4 Leon. 2. 
in the Caſe of the Crown, by Reaſon of the Prerogative, the Law will! 
ö ᷣðͤ v / v wall ics 39 

= Thirdly, Where the Perſon that delivereth the Goods or Money, 
= hath taken no Security for the ſame; for where the Party hath taken | 
Security, the other Perſon who hath the Goods or Money cannot be 
ſaid. to be poſleſs'd of ſuch Things, or that he receivd them to ren- 
= der an Account of the Profits; tho' if a Bailiff doth receive Money; 
and promiſes to pay it, the Party who lets him have the Money may 
have an Account or Aſſumpſit; ſo that what is meant by a Security, 
is not here meant of a bare Right to another Action, but ſuch a Secu- 


Readings and Obſervations on Caſes in 


ry 


"2X rity as the Party may ſue upon the Security itſelf; for in ſome Caſes 
Debt and Account will lie for the ſame Thing. 
Warth, Where the Party that hath the Thing that is demanded, 
| hath not only a bare Overſight thereof, as a Shepherd of Sheep, or the 
like, but muſt have fo far a Property as to be able to change the ſame 
bor the Benefit of the Bailor (which is the Perſon whoſe Money or 
Goods they were) or at leaſt to make Advantage thereof, in order to 
render an Account for the ſame. ' 11 G. 93. Dyer 114. and 20. 
277. Bro. Account: Zi, 9. VF 
In this Action of Account, the Authorities in the Books I ſhall in- 
r 4 5 24% non vided Bovglt 


_ 1, Where this Action may oz may nat be bꝛought, in Reſpet to 
the Thing pꝛayed to be accounted os. 
2. Againſt whom it may oꝛ may not be bzought in Reſpet to 


the Perſon of the Defendant. 269 ei 
| R 3. Who 
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"Readings and Obſervations on 


Againſt one 


- Who may have this Afion of Account in Reher to the 
Witſon or the Piaim ite 
4. Uhere the Defendant is to be charg d as Bailf, Receiver, 
o/ Guardian, and the Difference therein. 
5. Of the ie ing in this Aſtion to the firſt Judgment, 
and concerning the ſame, 
6. What is oz is not a good Bar to the Action. 
7. Df the Auditoꝛs in Account their Power and Duty, 
8. What ſhall be a good Diſcharge bekoze Audito2s, 


Laſtly. Of the ſecond Judgment and the other Proceedings 


therein, that the Parties may have Juſtice accozding to the Wi: 
dom of the Laws of os ae 


I. Where this Action may 02 may nat be bꝛought in Reſpect of that Thing fo 
be accounted fo2, 


1. If a Man will enter upon my Land upon any Pretence to my Uſe, and take the 


that receives Profits of it; for me, I may have this Writ, and charge him to account for it: 80 


another's 
Bents. 


Foz Money 
deviſed to 
iſſue out of 
Land, 
Deviſe ok 
Godds not 
deliver d. 


Foz Money 


levied bp a. 
Sheriff by 
Execution, 


It lies not 
fo: Things 


that are cer⸗ 
tain. 


Lies not fo: 
Bent alone, 
unleſs mixed 
with other 
Things. 
Notwith- 


Covenant, 


| Foz Moner 


receive it of A. and pray d the Defendant to borrow ſo much for him, and pay 


received to 
my Uſe, 


ifa Men will take up my Rents as my Bailiff, not being ſo 1 by me, I may 
have this Writ, 221 charge him to account for them: But if a Man enters upon 
my Land as a Diſſeiſor, and keeps the Poſſeſſion of it, in this Caſe it ſeems this 
Writ will no lie. Co. ſuper Lit. 89, go. Dyer 277. 2 Leonard 92. Amner & 
i” ton, 3 Leonard 89. the ſame Caſe. The new Nat. Brev. 266. 
if one deviſe that his Executors ſhall ſell his Land, and out of the Profits 
e hercof ſhall give ſuch a Sum to me, in this Cafe, and ſuch like, where the Mo- 
ney is to iſſue out of the Land, I may have a Remedy by this Writ, and I need 
me ſue for it as for a Legacy. Dyer & per three Juſtices. Roll. Abr. 116. 
3. If a Man gives me Goods by his Will, and his Executor will not deliver Dem, U 
. recover them by this Action. Co. 11. 89. 
4. If a Sheriff levy Mokey on a Fieri Facias for me, and does not pay it 91 me, I 
555 have this Action to recover it. 13 H. ). 1. Et per Curia in Communi Banco, 
March f. 13. pl. 33. Or an Action of Debt. Hob. 206. Speaker ver. Richards. Noy 
22. the ſame Cale only called Sache againſt Richards. Moor 886. 1 Brow. 51. 
* ſame Cale. 
. Ha Man delivers 10 J. to merchahdire, no Actounit doth lie for the 100. for this 
is Senad but for the Profits thereof which are Uncertain it doth lie; ſo it doth 


not lie for the Arrears of a Leaſe for Years, or at Will, becauſe it is Certain, 


for uncertain Things lie only in Accounts. Bro. Account 81. 8 H. 53. 


6. So Rent alone lieth not in Account, for this a certain Thing, and in the Re- 


alty; but if a Rent be mixed w ith other Things, an Action of Account will lie 
for it. Styles 287. Hamond againſt Ward. 
J. The Defendant did by his Deed, acknowledge 0 Receipt of NT from the 


Plaintiff, to be imployed by him in Merchandize, and covenants at his Return 
to account to him; and it was held notwithſtanding the Covenant, that he might 


have an Action of Account, for the Covenant did not Bape the Caſe. Bull. 2. 
236; 1.4 
8. A. was edel to the Plaintiff 200 J. the Plaintiff required the Defendant to 


it to the Plaintiff. The Defendant did borrow 2001. of J. S. and A. was bound 


for the Repayment of it; and it was held, that the Defendant muſt account for 


Goods ſent 
bepond Dea. 


{Uhether by 
Adminiſtra⸗ 
t02s, 


this Money, for he received it by the Direction of A. and of J. F. for A. Her- 


rington and Dean's Caſe. Moor, Caſe 1184. fol. Harrington ver. Dean. 


If I deliver to another, Goods or Money beyond Sea, to be deliver d to me 
here again in England, at a certain Place, and he deliver it not, I may be re- 
lieved by this Action. F. N. B. 118. 9. New N. B. 21. 

10. If one receives Money to bear an Adventure to Roan, to below the ſame 
there ; in Merchandizes, and then dies Inteſtate, and Adminiſtration i is committed 
to J. S. in this Action he might not at Common Law ſue for Relief, but an 
Aion of Debt would lie for it. Dyer 20, 21. But now by the AR of 4 and 5 
of Queen Anne, cap. An Action of Account lieth for —0 en Vaeoaers, and 


for one > Jointenant againſt another. 


3 = „„ e 11. if 


= Lit. 172. 


Law; but by 40 5 Anne, it is 


f 


ward, unleſs he can be charged as Bailiff or Receiver. 
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Common, to the 


ir common Profit, one of them may have this Writ againſt the Joint Mer⸗ 


— —— 
A 


other, but then they muſt be both of them named Merchants in the Writs, Co. chants. 5 


with his Goods, ] | : . . 
called to an Account in the Exchequer, tho not by thi» Writ. Co. 11, 91. Yet 
ſoe 1 Roll's Abridgment : If two Merchants have Goods in Common, one of them 
may not bring it againſt the other. 118. b ROT TEISY 
12. For Accounts to the King and his Accountants. See Stat. 4 H. C. cap. 2. 
E. 6. cap. 1. 6 H. 4. cap. 3- 1 R. 3. cap. 4. See Prerogative of the King. 
Co. 11, 90. Godb. 289. 13 Car. 2: cap. 3. 14 Car. 2. cap. 14. 13 Car. 2. 
cap. 13. 8 


cap. 9. 22 & 23 Car. 2. cap. 23. 
5& 6 M. z. cap. 23. 6E& V. z. cap. 9. 
cap. 8. 1 Ann. cap. 19. 1 Ann. cap. 20. 
17. 9 Ann. cap. 13. 10 Ann. cap. 8. 1 Geo. I. Cap. a4. 
3 Geo. 1. cap. 17. 4 Goe. 1. cap. 9. 5 Geo. I. cap. 14. 


2 W.& M. cap. 11. 48 5 W. z. cap. 11. 
88 J. z. cap. 8. 11 C12 V. z. 
x Ann. cap. 24. 2 Ann. cap. 
I Geo. 1. cap. 35. 


2. Againſt whom it map oz may not be b:ought, in Reſpect to the Perſon of 
| 4 24:6 the Defendaut. 5 


1. It lieth againſt the Husband for the Receipt of Money by his Wife, and againſt 
Wife and Husband for the Receipt of Money by the Wife whilſt ſhe was Sole, but itlieth 
not againſt a Wife without her Husband. 4 E. 4. 25. Bro. Account 68, 82. Dyer 202. 

2. It lieth againft a Body Politick, as againſt any Man. 19 H. 65. It lieth againſt 
a Servant that hath a Command to receive for his Maſter. 19 H. 6. 5. . 

3. It lieth againſt the Keeper of à Park, that hath the Charge of the Deer as 
Bailiff of his Park. 10 H. J. 6. 75 3 OD | 

4. At Common Law it might be brought 1 TR an Executor or Adminiſtrator, 
any other that medleth with the Lands of the King in his Cafe ; but in the Caſe of a 
common Perſon, it did not lie againſt an Executor, or an Adminiftrator at Common 
ane, now otherwiſe. Lit. 28. Co. 11. 84, 90. 

5. This Action will not lie againſt an Infant as Bailiff or Receiver. Lit. 28. Co. 
upon Lit. 112. Nor againſt a Difſeiſor for the Profits of the Land, Co, rr. 89. Co. 
Lit, 12. Nor againſt a Pariſh Prieſt, for offerings without ſome Agreement. 
F. N. B. 119. Nor againſt a Surveyor, or Apprentice, (unleſs in the Caſe hereafter, 
and other Caſes in the like Nature) nor againſt a n Reeve, or Hay- 

s Ba eo Nat. J. 272. 

6. It would lie for the Grantee of the King againſt an Eeechrgy at Common Law. 
3 Leon. Cale 2590. If the Bailiff make a Deputy, yet the Writ ſhall be againſt 
„ am E rr coo rc rr oe Err oh 

7. Mich. 15 Flix. B. R. It was ſaid by the whole Court, that if A. deliver Mo- 
ney to F. to buy Cattle, or to Merchandize with, although the Money be ſealed 
up in a Bag, yet the Property of the Money is not in 2. and cannot have an Ac- 


tion for the Money, but only an Account againſt B, though he never buy the Cat- 


tle or other Things; for the Auditors upon the Account ſhall allow him the Sum, 
and ſuch other Allowances as they ſhall think fit. And if C. take away the Money 


after the Neath of F. or in his Life-time, A. ſhall not have an Action againſt the 
a but the Executors of B. or againſt B. himfelf, during his Life: And 
therefore, if he who takes the Money from B. promiſes A. to pay him the like 
Sum of Money as F. had received of him in his Life, and as ſhould be truly 
proved by A. Action of the Caſe will lie upon that Promiſe. 3 Leon. Caſe 62. 
8. If one enter into Land, claiming by Deviſe where the Land deviſed is entailed, 
and receive the Profits, he may ot pe charged in an Account. 1 Leon. 266. 

9. And thoꝭ it hath been ſaid that this Action might lie againſt a Servant, but would 
not lie againſt an Apprentice. Golasb. 161. Co. 11, 89. Let in ſome Caſes it will 
as for Inſtance, —— Tg V 

10. Hill. 19 Elis. B. R. Rivers and Pudſey. In Account, the Defendant faid, that 
at the Lime, c. and now he is the Plaintiff s Apprentice, and demanded Judg- 
ment, Oc. and it was held no Plea; for although an Apprentice may not be 
charged for this Action for ordinary Receipts upon his Maſter's Trade, yet upon 


and a Man could not have touched the King's Lands, or medled 
but he was liable to be queſtioned by this Remedy, and to be 


— 13 E9 14 Car. 2. cap. 16. 16 E 17 Car. 2. cap. C. 19 Car. 2. 


Againſt 
Husband foz 
KBeceipt bp 
his ite, 
Wody Poli- 
tick, 

Keeper of a 
Park, 
Againſt an 
Executoꝛ oꝛ 
Adminiſtra⸗ 
_ 
Not again 
an Infant, 
noꝛ againft a 
Diſleikoz, 
noꝛ againſt a 
Parih 
Pꝛieſt, noꝛ 
Appꝛetnice. 
Against Ex⸗ 
8 
Bailiff ma⸗ 
king d De⸗ 
r 
Sone y arts 
livered to B. 
to buy Cat- 
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Pꝛofits of 
Land ens 
tailed, 

Againſt a 


Servant. 


Againſt an 
Appꝛentice. 


collateral Receipts, which do not coneern the ordinary Trade of his Maſter, he 


2 be charged as well as another. F. N. HB. 119. 8 E. 3. Tit. Account 94. A 
c 5 1 | 
1. If a Tenant by Zlegit of my Land do make Waſte upon the Land, and hath 
received; more than his due 
3. 30. and if there be two Jointenants, or Tenants in common of Land, and the 

: one 


oney, I may call him to Account by this Writ, 12 E. 


Tennant be 
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© Readings and Obſervations on 


ABailif me ma⸗ 5 


king a De⸗ 
put p. 

Guardian, 
Wailiff, oz 


Receiver. 


Againſt a 
Woman, 


Guardian of 
Copphold 


Lands. 


Partners. 


Merchants. 


one of eur doth make the dither? bis Bailiff of his Moiety, and he will 501 Fr al 
him the Profits, he may by this Writ N N him to it. Co. Super Lit. 192. 
F. N. B. 118. Roll's Abriag. Account 117). 

12. A. having a Bailiwick, makes B. his Under-Bailif to gelber the Amercia 
ments; he ſhall have an Account againſt him. 3 E. z. 
13. It lieth againſt a Man or Woman Guardian, Bailiff or renee that is of Age, 
and diſcovert at the Time, otherwiſe not. Roll's Abridgment. Account 117. 
G. „ H. 6.6. It may lie againſt the Husband and Wiſe, 
18 E. z. 35. Pl. 56. 
Common Law it would not lie againſt the Executors of fuch a Guardian, but now 
IT by the Act of 4 & 5 Anne. 

. A Man may have this Action againſt. a Woman as Rt, or againſt a 

Chantain, but not againſt an Infant. 19 H. 6. 5. 3 E. 4. 40.15 E. 4. 16. 
contra. | 


15. This will not lie pain} a Euirdih that ſhall take the Profits of my Copyhold 


Lands who am an Infant. Cro. 3. fo. 229. Hughs and Harris. It may lie for 
Woods, or Underwoods, Lands, Rents, Services, Profits of Courts, and the like. 
Lib. . 


33 Who may have this Acion of Account in Reſpect to the Perkin 4 of the 


Plaintiff. 


1. If two Men be Partners of Merchandizes i in one Ship, and one of them makes 


2 Pactor of all his Merchandizes, in this Caſe both of them may join in this Writ, 
or have ſeveral Writs againſt the Factor. God b. 90. contra in 1 Brownl. 26. there 
it is ſaid, he only that deliver d them ſhall have this Action. 


2. One Merchant may have it againſt another Merchant, where they. occupy their 


; Merchandizes, and trade together. F. N. B. 117. Co. ſt. 1 Part 272. Alſo 


one that is a Lunatick, when he ſhall come to be of ſound Memory again, may 


Money re: 
cetved to my Ph not pay It to me, I may have this Action againſt him, and ſo may he that 


Uſe. 


Foz the 


King againſt Dyer 25. 


a Debtoz, 


Sheriff oz 
General Re- 8 
ceiver. 


Keculant. 


Foꝛ the Pꝛo⸗ 
fits of a 
Wife's 
Land. 


The Petr in 


Gard. 


137. 18 E. 3. 55. 
Gulſton 2. But this is not Law. 


| Foz and a> 


gainſt Exe- 


Infant, 


2 Legacy... 


tors, Weſt. 2 cap. 23. 
Amendment of the Law, in the 4th and TT of Queen Anne, it will be againſt 


Ye this Writ. Dyer 25. New N. B. 267. 
If one receive Money of another to my Uſe, or to pay over to me, and he 


N the Money to him. Dyer 22, 57. 18 Ed. 4. 23. Or an Action of Debt, 
10 210. 
. It lies for the King againſt his Debtor, or his Executors, or Tertenants, 


King ſhall have an Account againſt him. Co. 21, 93. 


5. A Sheriff accountable to the King, may have an account againſt his De puty 
Sheriff, and one that is General Receiver to J. S. over all England, that . 910 . 


hy oy his Deputy Receiver in one County, the Deputy is to account to the 
General Receiver, for what the General Receiver doth. account. Rolls Abr. 118. 
„„ 


6. A Recuſant may not have this Action for any thing that i is ſeized i in n the 


King's Hands. Stat. 3 Fac. cap. 5. 

7. Ifa Stranger takes the Profits of my Wife's Land during our Marriage, and! die, 
my Executor, and not my Wife, ſhall have this Action for the Proſits. F. N. B. 
119 

8 The Ward may have this Writ againſt his Guardian in Socage, Lit. 124- 
FN. &-.4016 . ee or Adminiſtrator of the Heir upon Accounts to be 
made to the Teſtator. Stat. 13 E. 1. cap. 23. Dyer 23. Kelw. 131. The 
Succeding againſt the Preceeding Church-wardens. 


9. But ſome hold, that the Heir in Ward to the Guardian in Socage, may not 
ſue the Guardian till he be Twenty-one Years old. See Cro. 1. fol. 151. Dyer 
29 E. 3. 5. Dot. & Stud. 14 Old. N. B. 91. Gliſtor and 

Coke Inſtit. 1. Part 89. ä . 
10. This Writ will lie for Executors or Adminiſtrators, and Executors of Execu- 
25 E. 3. Cap. J. 31 E. 5. cap. 11. And now the Act of the 


Executors 
II. If one deliver Goods to deliver to me an Infant, at my full Age, .in this Caſe 
when I am of Age, I may recover them of him 1 in this Action, or in Detinue at 
my Choice. Fits. Detinue 353 ö 

12. A Legacy was given to a Feme Covert, the Hoebatid and Wife gave one a Let- 
ter of Attorney to receive it of the Executor, who did receive it to the Uſe of the 
Wife; ſhe and her Husband died, and the Adminiſtrators of the Husband E 


3 | ; an 


And though it laid againſt the Guardian in Socage, yet at 


And if any takes the Goods of the King's Debtor, which dies, the 


8 E. 4. 6. Bro. Account Tie 
But the Pariſhioners cannot bring it againſt the C hurch-wardens. | 
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the other out⸗ 


; 37:3 93 01 1164053 S500 4312S 2 HD > gan 

oint-T 97 05 a Wood, and one ſells all, and takes - | 

all the Money, the other might not have this Action againſt him at Common Law; nants. 5 
TOE. * 


” \ « 
3 * * * 
bY * - 9 £ e , 83 2 4 #1 
” . = oy s a i 4 


4. Where the Defendant. is to be charged as Bailiff, Receiver, oz. Guardian, ĩ 
21 , 101520 5 0345 and the Difference therein. F | '1 1175 e : 1555 1 1 b te 


4 4 


* 
2 ; 


* 1 wo , ky * * & « :, 
2 2 13.4 „ a LE os | * 


. 
2 


» 
* 


7 * 


r Manner, as the Caſe is; as Bailiff, Receiver, or 


9 7 
4 


1. And he that brings this Action muſt take heed that he charge the Defendant in 


Uhen as 


N 
rg fe 


bare Money or Thing which was deliver d. Goab. 55. 


Thing elſe fiat appertaining 1d his Office, ih is will nor: be allow'd him; O0- upon N t 


Guardian. If he be Bailif. 


A pro bn Ms - 9 
Balliff, the Writ muſt charge him ſo; if Receiver, he muſt name him ſach; ang 
if botb, the Writ muſt charge him ſo. Where the Things, of which A Man do tg 
receive the Profits, (whether it be Land or Goods) be uncertain, as a Manor, Hun 
dred, or the like, that may be improved, there he ſhall be charged as Bailiff; built 
where the Things (be it Profits of Courts, Forfeiturés, Iſſues, Fines; Amer cia 
ments) be certain, there he ſhall be charged as Receiver. 9 EA. 40. 2 Hulſtr. 257. | ; 
2. By Bailiff, we underſtand a Servant that hath had the Adminiftration or Charge What 3 
of Lands, Goods or Chattels, to make che buſt Benefſt thereof for the Owner; Mali ge 
ſo an Action will lie againſt a Bailiff, not only for what 'he'hath; 'but'ato:for'what © 
he might have had and made by his Induſtry, his reaſonable Charges allow'd'#* and 
by this Writ one may charge anyione as Receiver that hath received Money, or 
other Things for me, or to my Uſe. Lol Bitt. 271. 1 ebm. 24377 Q . 
3. If one charges me as Bailiff of his: Gods ad. Mercaudigauuum, in this Caſe Is Bailiff. 
I muſt anſwer for the Incteaſe, and ſhall be puniſh d for my Negligence; but if he 
charge me as his Receiver ad Computanuumꝭ I ſhall not be anſwerable but for the 8 


Cb. Litt. 172. 3 Leon. Caſe 
$3357 „„ 


2 Eid 1g Se: 1! . narmahba} SOFT FRE 

4. A Bailiff ſhall have Allowances upon his Account; for what he disburſes for 
his Maſter,” belonging to this: Office, as to pay his Quit-Rent;-or the like; or ifß 
he be robb'd, or ſuffer Loſs by other Means, without any Default in him, it ſhall 2401181 


be allow'd him upon his Account; but if he pay his Maſter's Debts, or lay out any 


i 


. 


14 


itt. 17 25:1 4 H. J. LA. Nov. 14. 1 mn od 1:7 19t 11 OR Dine oe 


s W0] nn 
. Ifen, Heir ſues his Guardian for ithe Profits of his Wahds, taken before he Guardian to 
is Fourteen Years old, he muſt charge him as Guardidwz but if he ſue Aim for be charged as 
taking of the Profits after this Age, there he muſt ſue. him as Bailiff; and if the Bailiff, | 


* 


Heir ſues. a Stranger that, doth intermeddle wirh his Lands, he muſt charge him as 
Guardian. Neav Nat, Fru ad. Dyer 1j. Bro. Atconnt 3ozß . 
6, An Infant was admitted. o ſue an/ Account againſt his Guard ian in Socage; for Againſt 
the Profits. received after the Infant camt toi bes FHurteen Years old, and the Action Guardian as 
WAN brought Againſt him as Bailiff. Cnoi d. Ful. 21 g. Anon)! vo oh Bailifft. 
\ 716-1 deliver another Mares to fell;andrheſc}ls rhem#tto:divers Perſons; ahhd re- Bs Bailif, 
ciyes the Moyey,! here he is c be charged as Bailiff, not ds Receiver! 4 H. 6. 1 
Bro, Accompt 8, 53. „ AE IIA 19 . TT 
8. If one becomes my Builiff of h is on AVrong;'withoutimy Commandment, he is Bailiff . 
accountable to me, but Lam not co Hable to make him! und Allo wance fer his his own | 7 of 
Expences about my Buſineſs; and if L aſligu to ſuch Balliff, of his on Wrong, an Wrong, © © * 
Auditor, he;cannat, makg: Allowance of ſurh Expentes/101 Zoom 229. Cale 361. 
9. A Receiver of Money is not compellable to make Adventure, for fear of Loſs 3 A Receit 
and therefore, if he makes Oath, that he did not find any Thing that he dared to 2 
bays fix ang enn Bae e eee eee ee e ue oO. 
ir be nad Tes Tele le Neiprick hal be bound ta gerciut bie Principal Sum ; fbr. 
ad 1.01s, the Maſter is bound to ſuſtain it. 4% Hd, 30 Bro. Acdunt 6. 10 un 40 
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Pek the firſt 


Hod to des fendant be properly charged. As to che Time, it is not neceſſary, that the Plaintiff 
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ceiver, for 64 ſuch he: would have po. Allowance of Coſts.for his La 


fr ns by tim witkour «0p Command, as for Relic, bus age for orjcr caſe 
ments, if he has not a ſpecial Command. 41 E..3, 333 | | 


Judgments, 


A Capias ad 
Computan- 
dum to go. 
Df Bail to 
be taken, 
To appear 
befo2e the 
Auditoꝛs. 


Juditoꝛs to 
certify to the 


Ok Uerditt, 


A Capias ad 


Satisfacien- 
dum. 


No Abate⸗ 


ment. 5 


No Writ of 
Erroz, 


When Judg⸗ 


ment to be. 
final, 


When a Ca- 


_ plas ad Com- 
putandum de 


novo ſhall 
* 
Df Wager | 
of Law, 


7 f 1 } 


clare. 


Ok receiving 
by another's 
Hands, 
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them, I ſhall not have an Action of Account againſt him for the gy „ Re: 
deve A againſt him as Bailiff, 43 E. 3. 21. 46 E. 3. 9. 4 H. 6. 21. 1 Rolle 


11. And a Bailiff ſhall have an Allowance of caſual Things of common Courſe, pai 
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x. The Proceſz in an Account at Common Law was Summong, Pone and Diſtreſs, 


and upon a Nichill return d upon the Summons, Pone on Diſtreſs, an Outlawry 
laid, d the Proceſs js 


in which Action Eflvin'lies, 15 Jac. in the Common Pleas. Brownlow, 1 Part, 24. 


and th : Procels is to be returned from Fifteen Days to Fifteen, Days; and 


* * 


and by the Statute of Marlbriage a Captas is given in Account. 


. udgment is, 
That the Defendant ſhall account; and becauſe he hath not accounted before, in 
this firſt Judgment the Plaintiff ſhall not recover Coſts or Damages, but a Capias ad 


2. In an Action upon Account there are Two Judgments; the firſt 


Computanaum only ſhall iſſue; and if a Non eſt Inventus ſhall be return d there- 


_ 


wy iſon d yet the Court, in Favour .of him, doth take Bail, for he ſhall account: 
before Auditors, which the Court ſhall appoint, and he ſhall appear from Day to 
Day before the Auditors, until the Account ſhall be determin'd ; and before the 
Auditors the Plaintiff or Defendant may join Iflue, or demur upon the Plea pleaded 


upon, then an Exigent will lie: And when the Defendant is by. Rigour of Law 


before the Auditors. And if any of the Parties ſhall: make Default, and ſhall not 
appear, then if after Appearance the Defendant ſhall not plead, ' or if he ſhall join 


Iflue, or join in Demuxter, the Auditors ſhall certify that to the Court, and the 
Court ſhall proceed to Trial of the Iſſue, if the Iflue be join'd, or by arguing the 


Demurrer, as the Cauſe ſhall require: And if the Plaintiff ſhall make Default, or 
mall not proſecute; or if the Defendant ſhall not anſwer, the Court may commit 


him to the Fleet; and if Verdict paſs for the Plaintiff, Coſts and Damages ſhall be 
recover'd, and the Plaintiff ſhall recover his Goods or Monies demanded; with his 
Colts, and Damages, and Fieri Facias, Elegit, or Capias ad Satisfaciendum ſhall be 
awarded; and if a Non eſt Inventus be return d then an Outlawry after Judgment, 
or an Action of Debt. 15 Fac. in Co. B. See Brownlow, 1 Part, 24, | 
234. 13. W. Metcalf a:Gab Oo pag 1 war 

z. After the firſt Judgment, there can be no Abatement for any 
Diſcontinuance, or Non-ſuit may be. galls ova Hott 4 


4. No Writ of Erropican be had till the Second Judgment is given. 11 Co. 40. Met- 


calf *'s Cale... Palmer 2 
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5. After a Trial upon Iflue,: Plene' Computavit, the Plaintiff moved for a new 
Trial; the Court came into it, for that the firſt Judgment could be noleſs than that he 
ſhould, account. But ZW1iſden comtra; for here he hath own'd he was to account, 

and the Judgment now ſhall be final. 3 Keb. 8. 
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6. Mich. 2 9. 30.Fliz, C. B. It was agreed by the whole Court, and affirm'd by the 
Prothonotaries, That if in an Action the Defendant be adjudged to account, and be 


taken by a Capias ad Computandum, and ſet to Mainprize, pending the Account 


before the Auditors, and doth not keep his Day before them, that à Capias ad Com- 
putandum de novo ſhall iſſue forth againſt him. 1 Teon. Fol. 8. Caſe 10 


7. The Defendant, as Receiver, cannot wage his Law where he is charged to 


ed . *f | pt” 4 ee U 
have receiv'd Monies by the Hands of another; otherwiſe; where he receiv d it, of 
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Plaintiff or his Wife. 1 Cro. 919. Gooarick's Caſe, _ i e AAS WL. 
8. The Subſtance. of a Declaration in Account againſt Receiver is, that the De- 


ould be particular therein, nor as to the Quantum of the Money, but it is neceſ- 
ſary, that the Plaintiff ſet forth by whoſe Hands the Defendant tecei vd it“ 3 Kelle | 
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i not by another's Hand, Kat by the Hands of himſelf. 43 E. Pp 33 " wh A. 


11. So a Man may declare of a Receipt by the Hands of the Defcadant, 15. Es 16, 
12. If an Executor brings an Action of Account for the Monies receiv'd from the Monies re⸗ 


| OED he mult declare of Monies recely d by the Hands' of the Teſtator, . 43 E. ceived by 


x7 the Hands of 
1e Hands of Two Stran ers, 43 E. 3, 33. 17 


ands of 


laint 
14. But this 1 apprehend muſt be meant, that you can't join chem in one entire toy oa 


Count, but ſure you may put them in one Declaration by ſeveral Counts. Dtranger, 


WY. Declaration by Church-wardens : againſt their Predeceſſors, and char 2 ed them By Church- 


with ona Ecclefte 72 ; and held ill; whereas 1 it ſhould have been hong Paroc ianorum. Wardens 

2 Keb. 67 5. 1 Ven. 8. 1 Mod. 68. _ where 
Caſes concerning the Proceſs. 1 Rol. Abr. 111 Pl. 1.4. 118 Pl. I. 52 H. ; wong. | 

rap. 17. 2 Inf. 135, 136. Co. Lit. 89. F. N. B. 118. Br. Account 86. Fire. 

Accompt 120. Vide:Ketw. 131. Fitz. Age 151. Stat. of Weſtin. 2 cap. 23. | 

Inſ 404. Co. Ent. 47. N. 3. Raſt. Ent. 21. Stat. of Weſtm. 1 cap. 4). 2 72 2 

259, 260. Co. Litt, 90, „ | ; . 

| 1 Weſt. cap. 11. F. N. B. 114. * 119.1 F. Vide Reg. 138. 1 

12. C. Y. Vide Godb. 24. 2 1 cap. 23. 2 Df. 144. Co. Lit. 89. F. N. B. 


117 H. Reg. 137, 136. 13 Ed. 3. cap. 11. 2 Inſ. 379, 380. Reg. 138. 


Calles concerning the Proceedings after Fadgment to Account. Fitz. Accompr 65. | 
Br. Exigent 21.” 1 Rol. Abr. 131. Pl. 4. Cro. Eliz. 19. 1 Rol. 0 
Account 275 57; 63. Cr. Eliz. 6 36. F. Y. Br. Accounts 35 40. 1 Wadi $57 1 46 


. 
Hill. 43: "I 22 7 806. . HED ICE 
$195) wy 250 * 0 eo LOTS TO lag. ig 19719022 
13 .44 * . 


N 6. What is 02 is mat a hon Bar to the Anion. | 
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1 4c LILLE ? 


1. Some Pleas are in 9 4 of the 3 and N in Discharge beßord Abithtoes ; 
and ſome Pleas will be allew'd before Auditors, that will not be allow'd in Bar of 


the Account. As to- the Account, the Defendant may plead Ne angues ſon Re. Ne unques 


ceiver ou 'Builiff pur Account render, or that he was ſued for the fame Cauſe, and Receiver. 
adjudged to Account; and! Error brouglit upon the firſt Judgment in another Court 

where 76 i. depending and the like. Dyer 21. Co. 11, 8, 9. E. 4. 50. And as 

to his Diſcharge before Auditors, he may Plead (if he be not a Receiver) he was That he w 
robb'd, or that he hath fully accounted with the Plaintiff himſelf, or the like. robb'd. ” 
Co. 4, 84. 5 E. 4. 5. And if a new Action of Debt be brought for the Arrear- 

ages found againſt ce Bailiff or the Receiver, (as jit any? e Defendant may 


plead Nit Pa — or wage his Law. Co. 6. 53. Stat. 5 H. 4 y Nil dete 


2. If a Defendant be charg'd as Receiver by Indenture, be tal not be admitted That he ne⸗ 
to plead he never was Receiver. 1 Brownl. 26. beer was Re⸗ 
3. It is a good Plea in Account, that he was robb'd of cheſe Goods, and of others ceiber. 
of his own. Io. Caſe 6 50. Payment of Part to the Plaintiff, and of Part to B. That he was 

by his Commandment are good Pleas before the Auditors, without any Deed. * robb d. 
fenk. 3 i; 26 25. < | * 8 19 2 
4. Writ of Privilege may be pleaded, an al be allow'd after the Judgment guod 
Computec. Maſtern againſt Weilds. ' 2 \Thonard 68. Que re, Wbertler (pins is Law? — Pr 


For the Party hath been guilty of a Laches, in not ta ing Advantage before the bꝛought. 


Judgment: And as this Plea can't be pleaded after Imparlance, it ſeems to me, 
this Writ ought not to be'allow'd after Judgment. 

5. Not having pleaded lit in Bar, he hath loft the Benefir of fach Diltharge. 2 | 
Cro. 234. Bro. and Roll, Tit. Account. 5 


And for that I apprehend i it would take up too much Roow in this Treatiſe of 
Account, to particularize every Plea that hath been held good or inſufficient ip Bar 
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6. That he. never was Bailiff; is the Ce ral Bar. 13. 60. 

7. It is a good Bar, by claiming a Lega | Pro perty in PA REA to be accounted 
fo. as to ſay, that the Plaintiff demi 8d the Tenements for Life. 29 F. 3. 4). 

12 H. 4 182. 743 © No! i de Mind 3049130 ; 64H: 9 gd A 

8. 80 that the Plaintiff gave bir che Money: 30 66K 2 0 561 dent ant 

9. And what wilt be a Sd Bar in Account, ut ſhow, that the' DekeliJant was | 
terer accountable, and therefore a Retàintr to pay bis own W the Conſent of 
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Difference . The Auditors are Perſons either choſen and aſſign d. b. "the Part „or ot 

between Au- wiſe appointed by the Court, to audit the Accounts between Pk and-: arty :7 And 
dit02s ap- there is a great deal of Difference between the Two Auditors, (Ex. gf. / As to;thoſe 
dhe Court, ign'd by, the Party, the Statute of Hatten a. ec, an jconeerning Servants, 
and thoſe ailiffs, Cg, enacted, That where Maſters, of Servants aflign; Auditors fo tate the 
cletted by the Account, and upon ſuch Account the Servants. are found in Arrearages, allowing 
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Party, what ought to be allow'd, their Bod ſhall be arreſted, and hy the Teſtimony of the 


41 


bat One Auditors of the ſame Account, be ſent or deliver d to the next aol, Oc. 


only cannot 2. This is %%% a Commiſſion to ſuch Perſons to audit, Sc. So that One on 
be allign d. cannot be aſſign d. 2 Taft; 385. By this'/Q; the Auditors are Judges of the Re- 

Cord. 114. The Maſter may be found in Arrear, but he can't be impriſon'd by 
Allowances the Auditors. 2 Juſt. 280. \ 54.30 18H at seed om ,1, 
to be made, 3. Bailiff his reaſonable: Al. 
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And in the Account, the Auditors muſt allow; the, 

+ 77 lowances and Expences; and if the Auditors refuſe ſo to do, or charge him with 
more than he bath receiv d, his next Friend may have a, Wirit out of Chancery, 
call'd Ex: Fare talis, which is directed to the Sheriff, to bring his Body into rhe 
Exchequer, before the Barons there, with Four Main pernors, to account before 

1 t 725 certain Day; but this extends not to Auditors aſſign d by the Court. 2 
Wenn Ms RC ws | Elie n 1ef 29 b 8405 
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44. Where a Man is adjudged to account, the Court aſſigns the Auditors. Fits: 
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2 Day to be Accompt 7 3. When Auditors are aſſignd, and a Day given to the Defendant to 
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given, by... account before them, if the Pefendant would, have that, Day enlarged, the Audi 
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whom, . tors muſt do it, becauſe it is within their Authority;-, Williams and Te. 1 
Sri. 103 od 42. Raſt. 15, b. 16, a. But if the Auditors can t compleat the Aecbunt by 
1 Mod. 43, the Day appointed, they muſt apply to. the Court to have their, Tume.enlarged. 
£4411. Raſt, 14. And if any of the Parties make Default, it muſt be certify d- to the 
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5. If I make J. S. my Auditor, generally, to take Agcounts\of all-my 
 lifls and Receivers, yet he is not a ſufficient! Auditor without. a Patent +bur if a 
HhHailiff or Receiver be accountable to me, I may appoint: one to be my Auditor, to 
tanke the Account of him, Pro hac vice, by Word. Leon. x. Caſe: 301. But ifhe 
afterwards takes an Account of any, by Force or Colour of the ſaid Warrant, with: 

out my Commandment, he is not a ſufficient Auditor to ſuch Intent, either to take 

the Account, or to aſſefs the Arrearages, if the Accountagt be found in- Arrear, 

or to make Allowance, if he be found in Surpluſage. Leon. 1 Part, Caſe, 301. 
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That it muſt , 1. A Plea before Auditors muſt not be epugnant to his firſt Plea ; as where, there 
not. is a Plea, that the Defendant. never was Receiver, it is an Ill Plea before Auditors to 
plead, That Francis J. the Son and Heir of the Plaintiff, was bound té him in 

400 , that Vavaſor (by Whoſe. Hands the Defendant is charged to have received 
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leads, that before the. Account, the P laintiff, 4 of his own 1 49 Te 


Accountable, yet that he 
© | 5. lt is a good Diſcharge before Auditors, chat he wa 
Negligence. Cb. Lirr. 89. 4. Mod. 100. Mo. 46. 4 Co. 8 


2 e ; 12 84. ** C 5 92 
6. It is a good Diſcharge to ſay, that the Defendant gave a Bond, or enter d in- Thar the 


to a Statute to the Plaintiff,” for ſo much, which, was the Money receiv'd ; and that 


J. It is not a good Diſcharge for a Factor to ſay, that the Goods were bona peri- Alhat a good 


was 2 Judgment, quod Compnter, and he pleads in Diſcharge before Au 
he deliver d the Money to the other that won the Wager. The Plaintiff replies, good Aue. 


by the Account, it ſhall be a Charge upon t 


Goab. 58. Dyer 21. S. P. 6 Rich. 2. Account 4). 1 Rol. Abr. 124. Pl. 4. Br. 
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Wrong, impriſon d the Defendant, and aflign'd. Auditors, to him, being in Priſon ; 
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nnd ſo the Account was made by Dureſs 1 und held a good Plea. Dureſs of 


Leon. I. Caſe 17. r | | Impziſons 
3. Payment by the Appointment. of the Plaintiff is no good Plea before Auditors, ment. 


where the Iſſue is Ne ungues Receivet, Hutton 133. — Ancient Demeſn 14 
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4. What is a good Diſcharge before Auditors need not be ſo ſtrict as a Plea in chat is 4 
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Bar, for it need be no more than what will ſhow, that though the Plaintiff was once good Diſ-' | 


efore Auditors, that he was robb'd, without L 


hat 
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he gave him ſo much in Satisfaction of the Profits. 30 Ed. 3. 4. 1. Rolls Abr. 


2 
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tura, and therefore that he fold them upon Credit, otherwiſe they would have Diſtharge 


been ſpoil d. 1 Hulſtr. 101. For a Factor can t ſell upon Credit, without a ſpecial fz a Fattoz, 


Commiſſion ſo to do. 
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8. An Action of Account againſt C hecke, who held Stakes upon a Wager 3 there 
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that there was foul Play, and not according to the Articles; held, that the I.. 
ſue was well join d. Sainton and Cheeke. Sti. 353.  'Tho' the Plea before the 
D V/ ent azo 
9. A Plea before the Auditors, that he receiv'd the Money to delivet over to ano - What is not 
ther, and that he did fo, was held to be an ill Plea before Auditors, though it had 3,999? Dif- 
been a good Bar of the Account. Kirk and Lucas. © Sti. 430. But if it had been Harge befoze 
leaded in Bar, it muſt have been pleaded without AE or if any Trayerſe had Auditors. 
2 taken, it muſt have been without that, That he was his Receiver in any otber 
Manner; for a Traverſe without that, that he receiv'd it to make an Account np 
otherwiſe than in this Manner, was held ill. 2 Brownl. 308. Rutlage againſt Clark, 
10. The Auditors are made the Judges of the Account, and tis in their Breaſt to 
vive Time tothe . , ZE. or ̃ ˙ ⅛˙¹uxÄ ß m 21 
11. Where Two Perſons are adjudged jointly to Account, if one diſcharges him 
Telf upon the Account, it ſhall be a Diſcharge to the other; and if he be . 
Fo other. 1. Rolls. Ab. 133, Pha, ©. 


. \ 
I -© * 


* 


- 


12. 1 ſhall obſerve the ſame Method as to the Diſcha, e before Auditors; as I 
did in Pleas in Bar; and therefore, what ſhall be a Ss Diſcharge, and what not, | 
See Palm. 512. 1 Leon. 219. 1 Roll. Abr. 2. Pl. 5.2, Rol. Abr. 567. Pl. 2. Other Caſes 


Br. Account 10. S. C. 9 E. 4. 406. Br. Accounts 55. S. C. Fitz. 11. concerning 


= 


S. C. Co. Litt. 8g. 2 Mod. 100. S. P. Co. Litt. 89. F. P. Moor Diſcharges” 
46. 2. F. P. per Poph. 4 Co. 84. 2 Keb. 161, 1 Rolls Abr. 2. Pl. 4. 46 E. vefoze Audi⸗ 
3. Acrompt 40. 2 Mod. 101. 1 Bulfſ. 104. Mich. 9 Car. B. R. Intratur Mich, tos. 
8. Rot. 186. 41 E. 3. Account 3 3. Curia 1 Leon. 219. 8. P. ar t 
Brownl. 25. Fitz. Account 23. S. C. Br. 10. S. C. Br. Account 66, . 1 Nol. Mr. 

123. Pl. 3. F. C. 30 E. 3. 4. F. 23. 2 Rich. 2. Account 45. 2 Leon, 196. 


Account 66, 8.C, Hut. 133. Stil. 410. F. P. 430. F P. 3 Elis. 106. 5. 1 10 
Seil. 358. Trin. 39 Elis. B, R. Br. 1 El * 1 . * F 
Latch 59. Telv. 202. 1 Bulſ. 103, 104. Paſth. 40. Hliz. Cre. Elis. $30. 
Trin. 4 Car. Cro. Car. 116. Het. 114. &. C. 115. Richar4ſon. Raymond 
Mich, 14 Car. 2. 1 Keb. 354. 395. & C. Trin, 28. Caf. 3. 1 Mod. 100. t © 5 
Bulſ. t02. S. P. 1 Bulſ. 101. | | ne Tr e d 

O. 28:8. P. Cro. Fac. 118. & P. 2 Leon. 46. F. P. By, Account 26. & C. 1 
Fitz. Account a3. S. C. Br. 20. S. C. 42 E. 3. C. 23. 42 E. 3. 24. Fits. Ws 
Account 21. S. C. Br. 31. 12 H. 4. 18. 13 Rich. 2. Account 51. Br. Account 
13. = — et 4. 1. ö:d . v. . ĩͤ 2B 4: ITT 

I SYOWNl. 25. S. P. 41 Edw. 3. 3. 1 Syd: 150. 1 Keb. 357. Fits. 4- | 
23. S. C. Br. 10. $.C. Moor 188, Dl. x 5. 24 76. mn ER foe zh 
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e e ee an bes Fon, 
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$77 edo the de Det . " 39 Ex 2 Ke KEE) 
7515 out accounting, he'ma -have a f + Fol 9 0 6 the wy t and if the Plain 
tiff does hot tome at 'the Day, all be i and th the 
Plajntiff hath 5 the e of 1 . lem be £09 by 5 „ f the Writ 
a ö 1 kd ut F. Z BREE Wall 25 SE! wy 
ut 1 © Fa ANGLE e 5 5523. | 
Pn Tad ge ai 
ea, never the ant plea never was his Baili Hem i ag e 
Jud Bailiff, in * PoE ane leaded Monde render an jun, om he. 
LE: *. made Dea; then the Jud gment was [eo pr Ml rk 75 fer a 
Fe recuper 8 ver) Js i 0 2 A; ter 400. 19 5. up this 
2 e eten , tor that t ze Court 
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3 | =_” 2 7 3. 
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| He had only | mall not e in any wiſe con ider : as a Servant to Spun ird , 
the Polleſlion fo: a particular Purpoſe, 


No Re- th, That he is ſaid to be accountable on Requeſt, and axed. Hof Requeſt 
quell, Ls: Was r. at the Time of the Delivery of the Money. Requeſt is 
| W. | 
WH kt That the Ca- Fitth, Thee 5 Account brought i in Norfolk, and the Capias 4 Crmprtandun 
. pias was a⸗ was awarded in Lendon; . held, that | it was aided; by the Statute. 

„ | warded in a wꝛon Place. | 
1 — Thatbehad Birth, Thar the Verdict did not fay char he bed bot expended the 1001. or any 
1.4 the Defend-- Part thereof, but good 8 as it is collateral to the Iflue ; 
ant had not otherwiſe not, as in Waſte for Twenty Oaks, there the Defendant muſt 
| expended _ _ | haveſaid, that he did not cut down Twenty Oaks, or any of them, but in 
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5 5 0 It, Or, of hem. "341 | e 
hat theres, any | üg held well enough; dor che No Oꝛigi⸗ 
jane n ges . c , Ach che nal. i 
8 1 ny Jae, Ying Pleadech in Nullo eſt Brramum, whe: bt e ,ꝑjðt 
aarltter alledge Jiminution 3 and this Error bein r5the Record, . 


the Court may write to the Common Bench to certify! it. 
Eighth, That the Pla intiff had Judgment to recover Damages and Coſts, where- Damages 
| as it is a poſitive Law he ſhall have none in a Writ of Account, but an- retoder d. 
mer d.-chat-he-has- chem not Turione 7 ut vutiome in- 
terplacitationis Computi, and a Writ of N is one of the Writs men- 


tion d in Magna Charta, wherein Damages are appointed. 
8. It is fai hat Nama es are nat recoverable i in A wegen, ox 
mech aber under od only pro Aetontron in Aqgoury of ins Cent. 
Caſes 23. yet ſee 5 Leon. Caſe _ meh in Book of Entries 15. where Damages were there Da⸗ 
given. 2 H. 1. 13. 10 H. 6.wHh 11 . g. 2271 Hitz. Account 4. But in Mich. mages 
29 Eliz. B. R. it was held, that che laintiff ſhouhl not recover Damages expreſly, given, and 
but that the Court ſhould give quodadam Increment um to the N of the Ar- Where not. 
regzroges. 3 Leou. 1 38. (Stat. 1 | 29 cb. A. 30 lis. cap. 4. More, Vaſe 
8a . iCnov. 1 Fo. 82. Robert and Andres, it was held,” that Namages ſhall Pe 
an in Account atone interplatitafionis Comput, but for the Pleading, Proceed- 
Ing and Judgment in ahis e ene * In; Rolls: Hbeldgnieit, unt 
4 At, N, 0. 2337. n 58 
BY . =_ 'in Hiecomas,! AR ven! is no Bar to an Alen of Keeper Bul- 
1 % Lev. 129. But a Bailiff cannot be charged at :Receiver, nor a Receiver as 
Bailif becauſe that he might be twiee charg d. 1 Rol Abr. 18. H Pl. x. 1 
10. The Execution in this Action againſt a Bailiff is by LouartFaciag; or Eieri Faci- Ok the le⸗ 
85, within the Year; after a Sorre Fab las, alſo Capias ad Suti n Blog; veral Exe- 
and if he be in Arrear he may be eom g e by the Auditors. . 1. 353 H. cutions, 
6:49. Weſftm. à cap. 18. 11. 45, 119. And Wit is:againft-a eceiver, antl 
dhe fame Executiot is againſt Mes dian in Soeage, but the [Accountant to the 
Kipg is eo be impriſon d. and: all his Goods and 1.70 be in Execution. (oke 
3. 12. | Dyer 234. See moch in More, Cafes 188. Crook 1. 2.3. Gol. Az. Dyer 
202, Owen 20. Winoh 5. Dyer 265. Brownlow 1. 25. Bulſtroae 4; . fa 
256. Dyer 25, 151, 196. The Statute of Marlebvidge, eap. 23. e 
2. cap. 14. 13 E. 1. 5 
14. Account was brought 15 Hier and Wife, Executrix of * . to render an Ss 
Account as Bailiff to J. F. ex quacanque cauſa & Contraftn an mt atem of J. &. againſt 
and one V. P. de quibyſAam Merchandizis of the ſuid J. S. of che Third Part of Hus band 
38 Tuns of Wine, which the Defendant and J. S. occu 'd to their common Pro- and Mike. 
= fits, and were committed to the Detzndant Hands by Affent of FS. and V. P. far And of the 
= «heir common Profits, the Defendant pleaded Ne ungues Receryer, and it was faund Judgment, 
Ph againſt him, and moved in Arreſt of Judgment, That he was charged as general Bai- 
= lif; whereas it is approved he was Bafliff eu qnacungue > Canje ; they dee ded 4 Third 
| Part of the Goods, or an Account of them, Le rob other pught to have 7 00 join d. in 
the Account, but the Court was againſt the Defendant in bo! 2 s 1 was . 
T, 9 he m ight an an Account of the Third Part. 2 
the Account alone, without his Companion with oft, 
brought by the Husband and Wk Vie 'Buecutris, was. well hs ht. O. 
419. Dr. Hackwell and Euſtmanis Cafe, 1 Rall. Z > + 
12, In Hells and Soze's Caſe, M. 9. Car. F. R. Account wasbrough ey 2 4* Account by 
miniſtrator durante Minori Arete of the Defendant, as Bailiff of a Ma 


anar, faund Adminiſtra⸗ 
for the Plaintiff 5 and it was not ſhew'd that the Infant was within the of Seven to: ee 


teen, yet it was held good, and ſaid, it ſhall be ioreaded, | ualeſs3x be 28 he was Minori 


above Seventeen Years, 3 Croo. Fo. 240. Etate. 
13. An Action brought upon Account for ſeveral Sums, the Denn n 
chat as to all except Ten Pounds Ne ungute Receiver, upon which Iflue was 72 0 
and the Plaintiff had a Verdict; held ib Arreſt of Judgment, to be an immaterinl 
iſſue; 5 and a Venirèe de Novo was awarded. Pendaruis ainſt Dacuks. Sti. 19 3. 
14. Account again Adminiftratrix ; udgment 9D Grmputer ; ſhe dies; Hug: Igainſt Ids 


band brought a Writ of Error; held thit it Would not. lie, becauſe, che Plaintiff miniſtra- 
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udgment,” but 
ter proceed; he 
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E PIE — aha 40 * chhias Tued againſt 8 ad 
Je appear before Auditors at's Day 7755 And enter d into Ac- 
count, and the Auditors Allign i'd them to ap 
roceed'; and"it.was held't ere could not be a 
4 


fy 


ar at another D whi ch Day 
Won 0 u ry 


uit in this aſe, 
ſhall be enter d; and if the 


Facias UPS | this Record ad Com: 


DUST paint a Receiver: | 
by other: Dands,.' Win. Entr. f. 


11.6. 321 to, * Po 5 duc > * 


5 5 


© The like Ro. Ener. 144055 the 
E the Plaintiff and another, Br. R. 2. 
Br. Red, 7. 8. 1 Bro. 116. 

--Againft a Bailiſt and Receiver. of.. 
Lands and Tenements, Rents and 
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oy wy a er upon a - Wri 
ting, Ro. Entr. 119. To be laid out 
to the Beneũt of the Plaintiff fo; wv 


1 5 Arrear. Ro. Entr. 12000 


Againſt a Receiver of divers G0 
. and Chattels, equally to be divided be⸗ 


| non te. Plaintiff. and. Defendant, 


P2ofits of all the Eſtate. of the: Plain⸗ p By Execufo2 anaint: a- Bailiff of 


tiff, both real and perſonal. Re. Dec. 1. 
155 the Nopal Akrican Company 
againſt one as Bailiff and Receiver ta 
He Tl ing 4 in London. B. 2. R. f. 1. 
Againſk a Bailiff and Receiver. 
Tho. 96. Cl. Af. 51. 33. 54. Reads 
Dec. 4 ö X 
"Againſt a Wailiff only fo onder an 
Account. Tho. ibid. Ro. Entr. 4 4. 
Rob 23. 5 3 
2 Upon an Infimul Coma 1 5 Ro. 
Entr. 5. 120, 121. with Satisfaction | 
of Part. Ibid. » 
The like fo2 part, and a Mutuatus 
. toy Reſidue. Idem 122. 
Bp a ſurviving Adminiſtratoꝛ (with 
the Will anner d) againſt a Bailiff of 
Goods, and > 1 of Foꝛeign Po- 
ney. Vid. Entr. 75. Rob. Entr. 121. 
Againſt Four Defendants, where 
| Two are Outlaw d. Ro. Entr. 5. 
Againſt A Bailiff, as well fo2 the 
Tip ariſing from the Office of Con⸗ 
ble of a Caſtle, as foꝛ the Cuſtody 
ok all Fozeſters, Parkers, Warreners, 
and of other pn de belonging to the 
ſame Office, by the Pands of another 
to Perchandize Iſh make 1 * there⸗ 
of is” the Plaintiff, . Br. R. 3.. 1 Bro. 
Wy a Pusband and Wike againſt a 
Bail of the Peſſuage and Lands, 
and Receiver fo his Wife when Sole, 
Br. R. 6. Idem 9. 
Foz an Infant by his next Faiend 
* againſt. a Bailiff, x Bro. x14, 118. 
Againſt a Receiver of Poney re- 
ceivd tobe paid fo en fo2 their 
Balaries. Bro. Red. 7 | 


Goods, Vid. Entr. 76, The like againſt 


a Rog, Receiver, 02 Faco2 beyond 


a, Ro. Entr. 4. The like againſt 
a Balli having the Care and Admi- 
1 3 4 of divers Goods to Perchan- 
dize. Ibid. 123. 2 Bro. 38. Bro. R. 
9. 11. Cl. Aff, 59. Red. Dec 3. 
Bp a eme Sole, by her Guardian 
againſt a Receiver, foz the P2ofits of 
 TLhoee Parts of a Ship, which belong'd 
to the Plaintiff and his Beolher de⸗ 
ceaſed, Ro. Entr. 115. X 
Foz ney lent to render an As 
tount. Ro. Entr. 120. 
Account againft an Attozney, Ibid. 
Receiver by Bill foꝛ Boney, recetyd 
_ at one Day, Ibid. Win. Entr. 1. 


« o * 1 F 2 
7 * * , : > 


ids Thar Bar j in n Account. 3p 


2.4 


- Againſt Defendant, as Receiver-of 
Tithes, by the Bands of A. R. Knight, 
Defendant og that he was not — 

r, and the Jury bꝛought a ſpe 
Uerdig, that R. was indebted to H. in 
200 l. and H. appointed D. a Receiver, 
and requeſted D. to bozrow 200 l. foz 
him of A. to pay H. and D. and R. be⸗ 
came bound to J. foʒ the ſaid 200 l. Al⸗ 
kerwards D. appointed his Mite to par 
H. the ſaid 2001. ſo boꝛrow d; and: 
that be a Receipt by the Bands of the 
Defendant, the Jury; doubled py ad⸗ 
judg d foꝛ B j. 6. Gig 3614 046 

hat he never was Receiver, and 

Judgment againſt Defendant bp Nil 
dicit, that he ſhould account; Auditozs 
was aff.gn' d by the Court; "divers If 

ſues upon that Account, and Demur 
e 


+ no Cauſe 


W that he paid it, 


„ 
4 
#: + 4 


” 84 ; © | 4 & l N . » jv . A * „ 1 „„ „ „ „ —— —— * . * * 
5 1 — | — rr r ESR NY INN Oe re. 
. — * —— s 5" 41 * 1 9 - : . 5 | 
 ocmnan HK 46k * e 1 244427 
1 145 1 £ % 4 - ">. 4 * * py | / W 99 2 8 # 4 5 wb 4 D, * 2 © 
: - a „ CE 2 * . 9 e , * ** 8 1 = —— * . 
— 4 $ * 6 1 
A — 


5 42 thy - ABR OS ET e 4 £ * 


£7 de 


r 


r 


— 0 | —— — A mary * 5 . oy 8 _ 
rer 10 the Demand, 7 and Nill dicit 


thereupon, and ,Confeſon. to 
others; e e the e 
fendant had disbürz d 58 J. which is 
18 1. mo2e than the. Plaintiff demands 


by his Acco 


Action; as in Rida- 
Ro. Entr. 120. Han. 165, Fl. Gen. 2 12. 


* 


.. Defendant ond himſelf: to; be Pai⸗ 


s 
222 


| liff to the Plaintiff; and had the Care 


and Panagement of the Perchandizes 
in the Declaration; Judgment, that he 
ſhould account, and an Account was 
made befoze Auditozs. Cl. Af: 58, 59,60. 

That he render d a full Account be- 


foze Auditozs, and a Demurrer there⸗ 


to. Vid. 18. The like with Replica 


tions and Iſſues thereon. Br. R. 5, 6. 


Cl. AM. 52, 36, 57, 115. Ro. Entr. 1 2 2, 


123. Pl. Gen. 213, 214. 1 Bro. 117. 


San. 10. Han. 105. 11 09947 
That after an Account made up, he 
paid ſuch a Sum. Han. 204, 20. 

Confeſs'd and avoided by rendzing 
a final Account. Han. 105. 


- No ſuch Account, Pl. Gen. 212. 


That he was never WBailif,; Han. 
83, 105. Cl. Aff. 83, 123, 124. Pl. 
Gen. 112. Ro. Entr. 4. 1 Bro. 114, 
116. Ro. Entr. 4, 5, 115. Read. 


Decl. 23. 2 Bro. 38. Vid. 76. Bro. R. 9. 


That he did not account befoze the 
Audito2s, Han. 14. 
Defendant in Account againff Ro- 
ceiver, after waging Law, and an Eſ⸗ 
ſoin thereupon, pleaded that he never 
was Receiver by Patriam. 2 Town. 
Judg. 17. Ro. Entr. 120. Win. Ent. 5. 
That the Defendant was Bailiff te 
the Plaintiff, by which he received 
Ponies; and Traverſe, that he was 
Receiver, to render an Account. Re- 
plication, That the Defendant was 
Receiver: prout, &c. and Iſſue there- 
upon, Br. R. 2, 3. ns 


That the Dekendant was Reteiver 


to the Plaintiff at another Time than 
in the Declaration, and that foz that 


9 Time he accounfed befoze Auditozs, 


and Traverſe the Time in the Declara- 
tion. Replication by maintaining the 
Declaration, and Iflue thereupon, Br. 


KN. 7. 1 ) 
Againſt a Defendant, as Receiver 
of a Sum of Poney on a certain Day 
fo2 the Plaintiff, by the Pands of HI. 
Bar, proteſting he never was Receiver, 


but was a common Carrier, and re- 


ceivd the Money to be paid to J. to 

whom the Defendant paid it, __ an 

Iſſue thereupon, Br. R. 8. Fs 
Lhe Plaintiff in p2oteſting that He 


did not receive the Money, fo2 Plea + 


laid, that the Defendant had not paid 
if, as alledg d in his Plea; Refoicdar, 


and fu, It 
OAT oy. 0 {6s Henpos, 


our 
= 


unk, and ſo-the laintiff 
ſe of 


Account fo2 Goods. that they came 
to the Bands ol ths Defendant, who 
pleads, that no Goods came to his 
Yands, i San. 100. Replication, that 
a Silver Chalice came ro his Mands. 
* Defendant pleads, that he laid out 
the Ponies in Reparations, and other 


Acc 
i 7 


- 


neceſſary Charges, 7 San. 45. | 
That the Defendant receiv'd the 
Goods of. the 280 to Perchandize, 
and was robh d. Replication, That 
he was nit robb d. Ro; Entr, 123. and 
fue. The like Plea befo2e Auditozs, 
of Mone receivd, to be carried from 

one Place to another. Ro. Entr. 119. 


That the Defendant receiv'd 1001. 
to lay.out in Traff.c, and made a juſt 


Account in Writing, - by which the 
Plaintiff had gain'd 62 J. per Cent. 


which the Dekendant otler d to pay, 


alid is yet ready, &c. Ro. Entr. 119. 
Sk Two Sums receivd at Two 
certain Days. As to the Ponep re- 


teiv d the Firſt Day, the Plaintiff and 


one M. were Partners in merchandi⸗ 


ing, and that he receivd the Poney to 


pit to M. to whom he did pay it. The 


tiff and M. were not Partners, foz 
Plea, That the Defendant did not pay. 
Br. R. ß. Rejoinder and Iſſue, That 
RRR ods 5 Gt 
Ds a Ceint by a Perchant againſt 
his Factoz, as Bailiff of the Goods, to 
merchandize and make P2ofit thereof 


Perchandizes, Replication, by a Tra- 


verſe of the Cuſtom. Rejoi nder, and 


Iſſue upon the Traverſe. Br. R. 9, 10. 


Pyꝛoteſt, Sc. foz Plea, That as to 
Part, that the Plaintiff. was indebted 


to the Defendant in 1201. and re- 


queſted him fo pay to J. fo2 the Plain⸗ 


tiff 358 J. and at that «ime the Plajn- 
tiff deliver'd fo the Defendant Part cf 


the Goods to ſel i and the Poney ari⸗ 
0 


ſing therefrom ko retain a Part to⸗ 
wards Payment of the ſaid 4781. 27 
Defendant ſold the Goods foz 386 l. 
which he retain d. And as to the Re- 
ſidue, pleaded a Foreign Attachment. 


WT, Br. R. 11. 


That the Plaintiff diſcharged the 
Auditozs from auditing the Account, 
Replication, That he did not diſcharge, 
and Iſſue, Han. 204. Pl. Gen. 213. 


Bar by pleading Jnfancy in Ac- | 


count. Replication That he was at 
full Age. Bro. Vad. 465. [ 


Bar by the Statute of Limitations. 


3 That the Account con⸗ 


2 the Trade of Perchandize, Vi. 


The Defendant pꝛays an Allowance 


of the Payment of Money and Expen⸗ 
ces; P2ays alſo an Allowance cf the 


Dur: 


— 


ike Plea to the Second Sum receiv d. 
Replication, pꝛoteſting that the Plain- 


foz the Plaintiff, Bar, by the Cuſtom. 
of Percyant Idventurers upon Loſs of 


————— — e ee eee 


2 5 — — 
_ 1 . . n N 2 — n * 
1 a — 5 D — 1 
— — r zr 8 en . n .» IF * a $5 v — 
= os 7 — e W n — n „— 4 8 * * 112 OE — —— — 
* — S ns n oY c . 2 Neg K. 22) 2 7 32 8 5 n FI n IE — — TS. ad — — — 
n INES _ — ? — A 5 N — . — 2 * 2 " 2 at b ——— Wo 5c 
ERTIES . 5 . v CE OED Can Rene . 
5 „ 


— 


— — 


— — It — — Ny 
- — N S 

— — ws i Py. - 1 2 — 
- > 9 323 ae. 


— Proms 
— — 
_—_—Y IK 2 — 


18 
Ss. 


— >; 
— 


- 8 N — ry 

— — 
hs — — 
5 — 
eee 2 


— 


+ — le. 
EC EE Hae 


as —— hs Ag — = re ag 
+= Ts 7 e 9 27 * — 
£ Y a CID * x 3 £ 2 I. Ig - 
», > Ne trek . 8. _=— 3 — — 
71 . 7 err — —ͤ— —— > —— 
2 5 A i ng. e S OY hr — > 
rr * 9 OR, ax,” "ah 2 N © ih, Sonia * 2 Zn AY; a3 


— 
- - R GT . 

. - © — — — —— > — — — 
— —— x 

po ET — er 


— 


LEAP 2 — TE ZIFF, . * 


2 4 
N 4 
* $4 mo 


= 8 3 
„ SS N 


3 — — <2 — De A 
” 6 2 h — a; 1 
— WE * E — 4 
— row a. » JW * — * ay * w 


l — =_ g — — — : : — — — . - — — = — — — 1 | = — EINCALAE ** * F FRO 
2 — — . - * — — = = = — — — * — — — — — — —— - + * - 7 — — e — 9 2... Ü.. * a * " ; - — 
<4 4 p — — — 3 — —— — 2 — - p > 5 grant 1 
» * . - , a SS wx 8 ö phe; 2 q — 
. = : _— , « . K 1 W DO — — — * — os 2 — — — _ 7» . — 2 * 2 . — . 4s — X = 
— — — 8 4 x : Wo» ada : - — — ore FL , F — — — — Ca . * > — 2 — — > — 35 1 - — — 1 * < — . l OT). — 1 — 
* — — — — 1 —— Dis > — S- — Ex * 1 7 - ne gt. r AD w_ 2 9 9 Wy Canned — — . —— - . ee — ee - — 4 2 _ _ — Ga ; _ 
—— 2 — — — — —— — : On SA oth ——. IIS RY 2 ta . — 8 Fo * BEIT < — —— Nr » ton O —— — 8 n 3 2 — — - e 1 2 
—— — _ . . p SFr = 8 ? 2 2 ks ds 2 G y A _ — ö . - wy how * — — or 1 1 — — — n - - - — „ 2 3: * ; — =, = IR; :- 5 ©: 5 2 
A — rg hee * = 1 => be — — Earns 4 8 = HR 7 x 1 > 3 7 by r - x 4 p or” bn 2 — — = 2 5 8 E CI --—-, 2 2 EEE Jo”. 2 12 r * $ 22 — — — rae ore x — 2 RS * 2 — — 477 « 
INES — * 8 2 q * - N * * en I 222 £ IR P I « 7 e 232 * 8 2 2 * * * —— — IES, > on rt nn erg rr 5 IT : . err 8 * - - . - * 
- a - — 2 ä * n LS. 8 4. at 1 = . 7 > ve Hs : 2 . 22 2 . a . = x bs — | - 4 \ GO 9 * 
A - N g - 5 - a; 22 9 8 — 0 —_— — ve Ot TTY 2 N a * Fa, r , TI 2 ——— G , 
nt gies — BC I ms — —— 1 ——— — onion 25 ä ; 5 s 5 N x. : —— 2 — — > th e . — 4 2 8 — — b a : — 2 ET 
8 8 2 EE: — — ws —_— : — - . IR = : 2 ; ws - , woes} en; HAI ao | 8 =? bo oe _— _ — — = 3 
— Ay — * * 7 — 15 ” h Y 2 4 — — . n — ” 5 » b * — — —_— 9 3 8 : — > a 
by — 8 *. 4 3 A — e — — — a : * SE . 3 — 
* : f x 2 * 2 — 6 £0 Wy n 2 99 = CO Eta ap nm 2 2 — yo . N 
5 1 - AK 00 — — ” « © — ” - F- - 4 Wi 2 Fn <— ASS rde 
5 3 ”- 
1 ; * A OLA — 
"3. . —_ — „* AD 
= Od © . 92 . — * 
3 - 8 * 8 * 
4 n + — — > — 


3 ͤ —˙*»— — wore diem ep —— — — . —˙* bs rn — 2 — —— 
HC * — ” — 2 — 
\ * 2 2 2 2 
-- . ä 


= — —— —— — 
2 — 


* 2 8 D — : -, 
00 0 — 2 _ — — >. A ET — — —— . — . 
p — i - ne 5 X x a 4a Wn © 2 — — = 
4 < 4-5; ae les wie ESR e * 2 3 . — ab ” >. 2 — * 
> F = 222 : — pins . 22 p - OE SIC. I OE OI I — —— LHR 
— 2 _ : ; 2 8 — — 8 — Se — * by — : — = 
— CO ——_—_Y PPP W601 
r 2 * — 1 — — 4 — 8 — — 
> . * —— — 
= 2 4 — = — — 22 1 cd — 
_ "MP "_ . — 2d Ws rg ar Ns Ina ts — 
* Ls L I — — > - « 
— — 


— 25K 


-; - 
- * * a; 
-- 
EO 
——— 


pd 8 * * 


= - O TW . * Ry wy 
* — — II . 22 — 2 
* — — ” — — err 2 —— th, —— - f — 
: . IEL IEEE — — . r 4 Ron 
* * r r * 8 2 __- 4 4 — 
k E Aer d 
- 4 y 7 : * — r * * 2 2 3 


r.. ͤ—t᷑„ST . —— — 
n 2 e e 
. 


_ 


r 3 1 


ed and paid foz the Plaintiff, P 
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Surpluſage; the Plaintiff ronfoſſeth 
Pore of the Allowiince; and as 0 the 
Refdue'fays, that the Defendant'did 


metther paß e: deliver vou des and Whith th 
Fold, and pꝛaps 


the Poney, Pai 7 
A in de | 
An Iſſue thereapoh; g 


Aye, the Dekendant pl 
Kom of Perchant Ad 


* 
1. 


N 
” -—% 


Iffue join ö cherenpen. : Bro. $2. 
171 ne 


Pleas of Diſcharge before Au- 


As to 231. of 1001. that he paid the 
Plaintiff, The like Plea as to 17 1. 
thereof,” and as to 631. the Reſidne, he 
paid A. by the [Plaintiff's Appoint- 
ment, Replication, that he did not 

ay, and Three ſeveral Jüues. Br. 


. 4. e 3 | 
That he paid Poney fo2 carrying of 


Clath. An Allowance'thereof by the 


Plaintiffl. Bro. 10. 

© Upon a Judgment, that the Defen- 
dant ſhould account. Anditozs aſſgh d 
by the Court, by the 'Alſent- of the 


K * 


2 the Defendant,'who at the Way de⸗ 


| Plaintif, Who appointed a Dap. Bail 
liver d the Account to the Auditozs, - 


and pꝛap d an Allowance thereof, viz. 
fo2 Money, fo2 Peat, Dink, Wathing 


andLodging, 2 
e NG” 


pay, and Iflue. 1 Bro. 115. 


* Upon a Judgment to account, Au⸗ 
difo2s are aſſ gn d, who appoint a Day. 


Bail fo2 the Defendant. Auditors re- 


- pozted to the Ceurt, that twas a diffi- 


culf Account. A Day'further'ts given 
fo the Auvdifo2s, they deliver their Ac- 
count into Court, which follows in 
theſe Wozds, &c. Defendant p2ays an 


yended. Replication as..to Part, the 
Plaintiff's allowance; as to the reit, 

Non ſolvit. 2 Bro. 38. | 
Account was made, and by the Au⸗ 


ditoꝛs deliver'd into Court, which fol- 


lows in theſe Wozds, &c. 'Defendant | 


diſcharges himſelf of the Money re- 
teiv'd, and pleads a general Releaſe in 


Diſcharge. . Special Demurrer there⸗ 


r 
Upon a Judgment fo account, De- 
fendant ſurrenders himſelf, and is 


committed to the Märſhal. Auditors 
afl. gn d, who appointed a Dap. Bail 


fo2 the Defendant.” Auditors pꝛoduc'd 


the Account in Court, the Tenor 


Whereof follows in theſe Words, &c. 


Defendant pleads ſeveral Payments, 


fox which he pꝛays an Allowance, Re- 
plication as to all, that he did not pay, 
Rc. and ſeveral Ius. Ven. Fa. awaͤrd⸗ 

ed. Malk to be Engliſhmen, and alf 
Fozeigners. Ro. Entr. 116. 
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R. 9. N 
Dekendant, .upot a Judgment 
_ cominitted'to the Fleet. Auditozs al⸗ 
_ fign'd,” who Pzefir a Day, Bail fo; | 
pn rn * 8 e ton⸗ 
victed or 100 ar, thathe paid 37 J. 
. 

ue A. by Plaintiff's Appoint- 
mitt.” Kit 


and other Things expend⸗ YL! or : 
foꝛ 7 ro * retceiv d by the Hands of G. 100 l. by I. 


pointment of the Jlaintitf. The ile. 
Plea of 2x 1. and 51. paid. And as 
indebted to J. in rool. and J. alſo in 3 
tiff and Defendant agreed, that the 
Allowance of the Money paid and cr- ER. ? 
pay the ſaid ſeveral Sums; and as to 


the 100 1. did not retain it by Plain | 
tiff's Appointment. Iſſue thereupon, 8 


tozs are reſpited until Jfie ſhould 
be try'd between the Parties, " Br 


— 


and deny d khat he was Receiver as to | 
that the Defendant should account. 


of Goods receiv'd. 2 Bro. 39. The 


Plaintiff, Ro. Entr. 115. 
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en upon a Ca, Sa. and 


Account was made in 


and 63 1. Rel⸗ 
Replication, that he did nut; 


par it; and a Venice Facias awarded, i 
Br. R. 37 4ͤcKßñ˙ ON . 2 
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. ndant- was convicted of x00], 
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to A. and T. and 501. fo P. by the fy | 


the Reſidue, that the Plaintiff was | 
debted to Defendant ; and the Plain | 


Dofenvant hould refain 1501. which | 
he retain d by Plaintiff's Appoint- |} 
ment. Replication, that he did nat . 
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PLEAS before our Sovereign Lord the King, at 


Weſtminſter, of Hillary Term, in the Sixth Year 
of the Reign of our Sovereign Lord, Milliam 
the Third, King of England, Roll 39. 


Audita 


AR Sovereign Lord the King hath ſent to his 15 curit of 


(to wit) 


theſe Words; William the Third, by the Grace of God, of Eng- 
land, Scotland, France and Ireland, King, Defender of the Faith, 
and ſo forth, to our Juſtices aſſign d to hold Pleas before us; Greet- 
ing. We having receiv'd Information, by the grievous Complaint 
of Anne Lampton, Widow, Adminiſtratrix of the Goods and Chat- 
tels, which were the Property of Robert Lampton, Eſq; deceas d, 
That whereas one Lucas Chllintvoad, not long ſince, (that is to 
ſay) in Eaſter Term, in the Thirty-fourth Year of the Reign of 
our Predeceſſor Charles the Second, late King of England, in the 


Edmond Craiſter, in the County aforeſaid, Eſq; and Robert Lamp- Defends 
ton, of Nezwnham, in the aforeſaid County, Gent. Four Hundred ants. 
Pounds for a Debt, and alſo Forty Shillings, which were in the 


= © fame Court adjudged to the ſaid Lucas, for his Damages which he 


had ſuſtain d, as well by Occaſion of detaining his ſaid Debt, as for 

his Expences and Coſts by him laid out about his Suit for Recovery 

of the ſame, whereof they were convicted, as by the Record and 
Proceedings thereof, now. remaining in our Court before us at Meſt- 
minſter, may plainly appear: And afterwards the ſaid Robert, in 

the Life-time of the ſaid Edmond, (that is to ſay) on the Firſt Day 
of November, in the Firſt Year of the Reign of our Predeceſſor, 
James the Second, late King of England; and the ſaid Edmond. 


W © ſurvived the ſaid Robert, by whoſe Death, and by the Laws of 


* Enpland, the Goods and Chattels of the ſaid Robert, at the Time 
of his Death in the Hands of whatſoever Adminiſtrator or Admini- 
ſtrators unadminiſter'd, became altogether diſcharged from the Debt 


* 


* and Damages aforefaid, as the ſame Aune, by whatſbever' Ways 
© and Means ſhall be thought moſt proper by this Court, is 
ready to make appear: Nevertheleſs, the aforeſaid Lucas, con- 
triving and intending unjuſtly to vex, and greatly to injure the faid 
Anne, by Colour of the Judgment aforeſaid,” not long ſince,” and af- 


e ce Death, of tap, Bak, Morery (2h 1+ T0 fel) "th the Term of 


* 


the Holy Trinity, in the Fifth Year of our Reign, and of 
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ſaid Lucas proſecuted out of our faid Court, before us and the ſaid ſued cut 


ſtices, aſſign d to hold Pleas before himſelf, his ! a- Querela. 
jeſtys Writ under the Great Seal of England, in 4 Mod: 306. 


Court of the ſaid late King, before the King himſelf, by a Judgment of Judgment 


LS "Lal ) 0) le: 7: * FTE recover'd 
the ſaid Court, had recover d againſt the ſaid Robert Lampton and one againſt Twi 


2 4 


TE 


our dear Conſort; the Lady Mary, late Queen of England, the Scire Facias 


0 Lady Ma, 9 Our late Queen, at 74 eſtminſter, our "Writ of Scir e mynitratozs 


Facias againſt the ſaid Aune, as Adminiſtratrix of the Goods and of the D@ 
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© Chattels of the ſaid Robert, of and upon the Judgment aforeſaid, gi. 


© rected to the then Sheriffs of London, by which ſaid Writ reciting, 2 


© that Whereas the aforeſaid Lucas heretofore, in the Cour: if 


© of our ſaid late Predeceſſor, King Charles the Second, befor, W 
* the King himſelf, by Bill, without any Writ of the ſaid 
late King, and by the 2 of the ſame Court, had reco. 
* ver'd againſt the ſaid E. C. otherwiſe calld E. C. of G n 


© the County aforeſaid, Eſq; and the ſaid R. L. otherwiſe call'd R. 


LI. of Nezpnham in the County aforeſaid, Gent. the aforeſaid Four 
© Hundred Pounds for a Debt, and alſo the aforeſaid Forty Shilling, 


for his Damages which he had ſuſtain'd by Occaſion of detaining 


© that Debt, as alſc for his Expences and Coſts by him laid out 1 
carrying on his Suit for a Recovery of the ſame, whereof they 


* were convicted, as appeareth of Record, reciting alſo and ſuggeſting, 


© vived him: And that afterwards, (zo wir) the Firſt Day of 4pril 
in the Second Year of the Reign of our Self, and our late Queen 


ON On W AA 2A 6h 
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Sheriffs 
return a 
N ichil. 


An alias 
Scire Facias, 
awarded. 
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that the aforeſaid Famond, the Second Day of July, in the Second 
©. Year of the Reign of our ſaid Predeceſlor the late King Fame: ® 
the Second, died at London in the Pariſh of the Bleſſed lar of 

© the Arches, in the Ward of Cheap, and the aforeſaid Robert ſur- | 


e 
* aforeſaid, the aforeſaid Robert died Inteſtate at London aforeſaid, 
in the Pariſh and Ward aforeſaid ; and that after his Death, Admi- 3 
* niſtration of all and ſingular the Goods and Chattels, Rights and 
Credits which were the Property of the ſaid Robert at the Time of 
his Death, were in due Form of Law granted to the ſaid Am 
* Lampton, (the ſaid Debt and Damages being then unſatisfy'd to the 
* ſaid Lucas) and that the aforeſaid Lucas had implored us and our | 
* ſaid late Queen, to grant him proper Relief in that Particular; and 
We, and Our ſaid late Queen, Willing that whatſoever was juſt ſhould ? 


to ſhew if ſhe had or knew any Cauſe why the ſaid Lucas ought 
not to have his Execution for the Debt and Damages aforeſaid, of 
the Goods and Chattels of the ſaid Robert unadminiſter d by the ſaid 
© Anne, if ſhe thought proper ſo to do; and further to do and receive | 


* whatſoever the ſaid Court, before us and our ſaid late Queen, ſhould i 
then conſider of, under the Circumſtances of the ſaid Caſe, and that 


© then they ſhould have there the Names of thoſe by whom they 
* ſhould ſo cauſe it to be known to her, and likewiſe that Writ, aud | 
* ſo forth, at which Day came the ſaid Lucas into our ſaid Court be- 
fore us and our ſaid late Queen at Weſtminſter, in his proper Perſon; 3 
and the ſaid Sheriffs of London then return'd to us and our faid late 
Queen, that the ſaid Anne had not any Thing in their Bailiwick, by 
which they could cauſe to be known unto her the Purport of the 
ſaid Writ, nor was ſhe to be found in. the ſame, and the ſaid Aune 
came not: Therefore, as before, the ſaid Sheriffs of London were 
by the ſame Court commanded, that by honeſt and lawful Men of 
their Bailiwick, they ſhould cauſe it to be known to the ſaid Aunt, 
that ſhe was to be before us, and our ſaid late Queen at Weſtminſter, 


G Aa 


* on Tueſday next after Three Weeks of the Holy Trinity then next 


4 _ * following, 


be done in that Caſe, We by the {aid Writ therefore commanded 
the ſaid Sheriffs of London, that by honeſt and lawful Men of their 
Bailiwick, they ſhould cauſe it to be known to the ſaid Aune, that 
ſhe was to have been before us and our ſaid late Queen on Tueſday 
next after Fifteen Days of the Holy Trinity, then next following, 


; 
A 0 4 * 
0 - x 4 ” * *,* 
0. co k , . 
— — — — — — — — — 
3 EC Re WT OE A — | 
"Ty 


Audita Querela. 


* „ . $04 gens — — oQ@ 0 
n bi Der 


4 
* 
= 4 


* _ » — Jos a d a 
ing Fg an * 2 » « 11 * 9 +». q So IL % —_ 4 » & *%* %..h * 1 
— nem mY 
n PWT po a he IDs Hy K 60 r 4 


the ſame Court, before us and our ſaid late Queen, then to be there, and /0 


8 | forth, at which Day came in his proper Perſon, the ſaid Lucas into the 


faid Court, before us and our ſaid late Queen, and the ſaid Sheriffs of 


# London, as before returned to us: That the ſaid Anne had not any 


Thing in their Baliwick, whereby, or by means whereof, they could 


to be found in the ſame; and the ſaid Anne, (altho' ſolemnly exacted) 
at the ſame Day, came not, but made a Default. Wherefore it was 
then and there conſidered by the ſaid Court, before us and our ſaid 


; late Queen, that the ſaid Lucas ſhould have an Execution for the 


Debt and Damages aforeſaid, to be levied of the Goods and Chattels 


| of the ſaid Robert, at the Time of his Death unadminſter'd by the 
W aid Anne, as by the Records and Proceedings thereof, now remain- 


Cllowing to ſhew Cauſe in Formaſoreſaid, and 6 forrb, if andſo forth, 
and further, and ſo forth, the ſame Day was given to the ſaid Lucas, by 


The Sheridf 


7 ns Where e returns a 
make known unto her the Purport of the ſaid Writ, nor was ſhe Nichil: 


Execution 
adjudged 


upon the Sci: 
Fa. by De- 
fault, 


| in g in our Court before us at Weſtminſter may alſo plainly appear. Fltho' the 
= And altho the ſaid 4une was never ſummon'd in the aforeſaid Plea, Fdminiſtra- 


1 ought not to have ſuch Execution againſt her, nor hath ſhe appeared 


I in ſuch Plea. And altho' the ſaid Anne, and her Goods and Chattels 


© ought not of Right to have been chargeable to ſuch Execution, 


634 
HL b 
e 


5 a 


5 ſaid Anne ſhould any ways be injured, and willing, that what is 


W Right and Juſt ſhould be done to her in this Caſe: We command 


3 


vou, that in Order to hear the Complaint of the ſaid Anne, you call 
before you the aforeſaid Parties, and ſuch others, as it ſhall ſeem 
meet to you to convene; and having heard the aforeſaid Parties and 
their Reaſons, you cauſe to be done full and ſpeedy Juſtice to the 
ſaid Parties, which of Right, and according to the Laws of our 
W Kingdom, remaineth and ought to be done, and ſo forth. 


Afterwards (70 vir) on WWedueſday next after fifteen Days of 


FS. Hillary, this ſame Term, comes the ſaid Aune Lampton, before 
our Sovereign Lord the King at Weſtminſter, by N. H. her Attorney, 
and faith, That the aforeſaid Lucas, ought not to have his Execu- 


tion againſt her for the Debt and Damages aforeſaid, to be levied of the 


| the Time of his Death, unadminiſter'd by the faid Anne, becauſe 


We ſhe faith that the ſaid Lucas heretofore, that is to ſay, in Eaſter 
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Term, in the 34th Year of the Reign of our late Sovereign Lord 
King Charles the Second, in his then Majeſty's Court of King's 
Bench, by a Judgment of the ſame Court (zhen go on) ſetting forth 
e Recovery of the Fudgment in the King's Bench, the Death of 
= of the Defendants, the Suing out a Scire Facias againſt the 


Adminiſtrators of the Deceaſed ; that the Defendant was ſummon'd to 


| great Damage and Grievance of 
* 5 Laws 


= . N 8 - . | | 1 6 to: was ne- 
by Virtue of the faid Writ, to ſhew Cauſe why the ſaid Lucas . 


ed to ſhew 
Cauſe, noz 


ever did aps 
pear. 


vet the ſaid Lucas doth reſolve and threaten, that by ſuch. Execu- The Pit. 
tion, he will levy the Debt and Damages aforeſaid, of the Goods Cravamen. 
and Chattels aforeſaid, to the great Damage and Injury of the ſaid 
Ane; and contrary to the Laws and Cuſtoms of our Kingdom of 
Eigland. Wherefore in as much as the ſaid Aune, hath beſought us 
to provide her proper Relief in this Caſe, we being unwilling that the 


The Com: 
mand of the 
Writ, 


The Decla⸗ 
ration upon 
the Writ; 


W Goods and Chattels which were the Property of the ſaid Robert, at 


eu Cauſe, why there ſhould not be Execution againſt her, and the 
W Gravamen, as above in the Writ, till you come to the Morde, to the 
the ſaid Anne, and contrary to the 
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cauſe the Court of our Sovereign Lord the King now here before 
the King himſelf, know not whether the Allegations of the ſaid Ams 


ſhe hath loſt, and been deprived of, by Occaſion of the Award of the 


— 


Laws and Cuſtoms of this Kingdom of England, (then go on. as 
followeth ) and this the fame Anne is ready to verifie. Wherefore 
the prayeth the Judgment of this Honourable Court, and that the 
aforeſaid Lucas may be precluded from having any Execution what. i 
ſoever, of and upon the Recovery aforeſaid, to be levied of the 
Goods and Chattels of the ſaid Robert, unadminiſtred by the ſaid 
Anne; and that the ſaid Anne may be reſtored to all Things which | 


Execution aforeſaid, c. And the aforeſaid Lucas came here into 
Court to have given an Anfwer of and upon the Premiſſes; but be- 


ry 

= 

* 

> I 
I Th 
1 1 
Walt ns 


in this Particular be true or not; therefore the Sheriff of Nor. il 


thumberland is commanded to cauſe the ſaid Lucas to come before our 


Sovereign Lord the King, from the Day of Eaſter, in fifteen Day, 


wWhereſoever his Majeſty ſhall then be in England, to make Anſwer 
of and concerning the Premiſes, and further to do and receive 


.* whatſoever this Honourable Court ſhould confider of, under the 
._ Circumſtances of this Caſe; at which Day comes the faid Anne be- 

fore our Sovereign Lord the King at Weſtminſter by her ſaid At. 
torney; and the ſaid Lucas (ſolemnly exacted) at the ſame Day, 


Demurrer. 


der his ſaid Execution from being levied of the Goods and Chattel 
of the ſaid Robert, at the Time of his Death, unadminiſtered by 


comes likewiſe by H. D. his Attorney, and faith ; that the Matter 
contained in the ſaid Writ, and Declaration, is not ſufficient in Law, 
to compel the faid Lucas to make any Anſwer thereto, or to hin- 


* 


the ſaid Arne: To which the ſaid Lucas is under no Neceſſity, nor 
any ways bound by the Law of the Land to make Anſwer; and * 


this he is ready to verifie ; and therefore by reaſon of the Defect df 


Joinder in 
Demurrer. 


Continu⸗ 
ance, 


Declaration in this Cauſe, and the Matter contained therein, are good 
and ſufficient in Law, to preclude the faid Lucas from having hi 
Execution againſt the ſaid Anne, of and upon the Judgment aforeſaid, 
to be levied of the Goods and Chattels of the ſaid Robert, unadmi- 


the Judgment of this Honourable Court, and that the ſaid Luca 


of and concerning the Premiſſes, a Day therefore is given to the + 


a ſufficient Writ and Declaration in this Cauſe, the ſaid Lucas pray- 4 
eth the 5080 of this Honourable Court concerning the ſaid Writ 
and Declaration, and that the ſame may be quaſhed, _ = 

And the aforeſaid Anne ſaith, that the aforeſaid Writ and Decla- 
ration ought not to be quaſhed, becauſe ſhe faith, that the Writ ant 


N 


niſtered by the ſaid Arne, which ſaid Writ and Declaration, and 
the Matter therein contained, the ſaid Anne is ready to verifie and 
prove, as the Court ſhall think fit. And becauſe the ſaid Lucas hath 
not anſwered to the ſaid Writ and Declaration, nor yet any ways 
denied the Matter therein contained, the ſaid A4une as before, prayeth 


may be preclued from having any Execution whatſoever, of and upon 
the Recovery aforeſaid, to be levied of the Goods and Chattels of 
the ſaid Robert, unadminiſtered by the ſaid Aune; and that all Things 
whatſoever that ſhe hath loſt, or been deprived of, by Occaſion of 
the Award of .the Execution aforeſaid, may be reſtored to her. But 
becauſe this Court bath not yet conſidered what Judgment to give, 


foreſaid Parties, to appear before our Sovereign Lord the King, 
7 1 re 1 


4 KATA 
6 K 


Readings and Obſervations on Caſes in Au- 


= AN Audita Ouerela is in its Nature a Suit in E 
F Relief from a Charge that is coming upon a Perſon, either by a Sta- 


* 
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Conan the Day of the Holy Trinity, in three Weeks, whereſvever his 


: | Majeſty ſhall then be in England, to hear the Judgment of the 


Court, of and concerning the Premiſſes, becauſe the ſaid Court of our 
Sovereign Lord the King are not determined, aud ſo forth; at which 
Day come the aforeſaid Parties before our Sovereign Lord the K ing at 
Weſtminſter, by their ſaid Attornies ; whereupon all and ſingular the 
Premiſſes being viewed, and fully underſtood by this Court, and up- 
on mature Deliberation thereupon had, in as much as it appeareth to 
the ſaid Court here, that the Writ and Declaration aforeſaid; and 
the Matters therein contained are Good and Sufficient in Law, to 
preclude the ſaid Lucas from having his Execution, of and upon the 
Judgment aforeſaid, againſt the ſaid Anne, to be levied of the Goods 
and Chattels of the ſaid Robert, unadminiſtered by the ſaid Anne. 


- 


Therefore it is conſidered, that the aforeſaid Lucas ſhall be prèclu 
= ded from having his ſaid Execution, of and upon the Recovery afore- Judgment. 


ſaid, to be levied of the Goods and Chattels of the ſaid Robert, at 


the Adminiſtrator had not ſuffered Judgment againſt her, by Default 
in the Scire Facias, ſhe might have prevented this Matter. But by 


= her Neglect therein, ſhe could not then have an Audita Cuerela. 


+ 


Barcock and Thompſon's Caſe, that the Adminiſtrator ſhall have an 
Audita Querela, becauſe ſhe now. hath no other Remedy. _ 


3 8 8 Fa 


2 


_—_— a 


a 


— 


dita Querela. 


quity, praying 
tute or Judgment, or ſuch like, which he ought not to bear, or to caſe 
him of a Charge already come upon him ; as when a Judgment is exe- 


1 cuted upon him, and his Lands, Goods, or Chattels ſeiz d; and ſome- 


times it is to pray the Aid and Aſſiſtance of a Court of Juſtice to 
compel ſome others, who of Right ought to join in bearing the Burthen 


Vith him. And as it is a Command by the Juſtices to do Right 


to the Party, therefore the Law in this Caſe doe requi 
PI i hy us C s not require ſuch 
Strictneſs, as in other Actions. DD 


Books under the following Heads. 
1. By and againſt whom it mu 06 mayghe ll i Hs, 
2. In what Caſes this Aion will oz will not lie, to relieve the 


W Plaintiff from an Impziſonment i 
mene 02 ſome other Gzi 
ans of erroneous Pꝛocefſs. 440 01 


3. Uhere 


4g „ * 


fte Time of his Death, unadminiſtered by the ſaid Aune; and that ſhe © 
the ſaid Anne, ſhall be reſtored to all Things, which ſhe hath loſt by . 
= Occaſion of the Award of the Execution aforeſaid, and ſo forth. 


In treating upon which Subject, I ſhall inſert the Caſes in the : 8 


- - a 


6 


4 And upon Demurrer the Queſtion was, whether a Writ of Audita The Cate 
= 9zcrela would lie in this Caſe, becauſe, where the Party may have as in the 
= any other Remedy, this Writ will not lie upon this Reaſon, that if _ 


But the Court were of a contrary Opinion, upon the Reaſon of Sti. 281, 288. 
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z. here it will lie, becauſe the Plaintiff in a Suit oz the Conn: 
zee in a Statute hath diſcharged the Plaintiff by Matter of Fat, 
_ as by Releaſe oz otherwiſe, oz by AX in Law, as by purchaſing 

oz ſurrendering Part of the Landes. 
4. Where it will lie, becauſe the Party ſuing is already 

ſatisfied, e e en e en 
F. Where it will lie to compel others to bear the Burthen 
with the Plaintiff. — POT? FOUR TIC III TI} I 
6. At what Time it muſt be bzought, — 
7. And Laſtly, Df the Pzoceſs in this Action. ME Ws 


1. By and againſt whom it may be brought. 


Obligoꝛ a- I. If an Obligee hath an Extent on Lands and ſells the ſame; and af. 


” 4 


gainſt Obli- ter releaſes to the Obligor, the Obligor may have this Writ againſt the 


gee.  Obligee; and ſo adjudged in Flower's Caſe. B. R. p. . New Nat. Bre. 239. 


Againſt Ter⸗ 2. This Writ will lie againſt the Ter-tenant, without naming of him 


tenant. Party or Privy. F. N. B. 104. 12 Hen. 4. 16. 


Fos an In- 3. It will not lie for an Infant to relieve himſelf againſt a Statute aſter 


kant he is of full Age, but it muſt be brought during his Minority. Dyer 231. 
where And ſo adjudged in the following Caſe, where an Infant was bound 

an _ > ax 3 

Infant ſail in a Statute Staple for 600 J. and was taken upon the Statute in Execu- 

02 ſhall not tion; and when he came at full Age, he brought an Audita Querela, 

have this and held to be too late; and it was ſaid by Jeon, that if an Infant 

ks + bring an Audita Querela to avoid a Statute, and before the Trial, by 

| Inſpection of the Juſtices he comes at at full Age, now by that the Writ 

ſhall abate; and the Judges in the determining this Cauſe, took this 

Diſtinction between a Fine and a Recognizance, or a Statute and a Deed 

inrolled by an Infant: For the laſt he may avoid at his full Age, becauſe | 

nothing paſſes by the Enrollment ; but otherwiſe in a Fine or Statute; | 

for at firſt all paſſes by Matter of Record ; and therefore if the Infant | 

will not come while he is an Infant, and apply to be relieved, he ſhall not 

afterwards ; beſides the Judges are ſuppoſed to, and they actually ſtrictly 

do examine an Infant, before they permit him to paſs any thing by Matter 

1 8 of Record. Moor 77). Worſley's Caſe. | 5 

By the Heir J. If the Obligee obtains a Judgment, and the Land of the Heir is ex- 
againſt Jſ- tended, and the Plaintiff aſſigns it over, and after the Aſſignment releaſes 
lignee, to the Heir. In this Caſe he may have this Action againſt the Aſſignee, 
and without naming him who ſued out the Execution. P. 7 Car. B. R. 

Adjudged Flower's Caſe, M. 36 & 37 Elix. C. B. Bul. 1. 140. New Nat. 


2 


Dru 2366. 5 5 
where it doth 6. It doth not lie for an Infant to be relieved againſt a Judgment. 


not lie foz Mgr 460. 


7. If at the Ni prius a Verdict be found againſt the Defendant, and 


_ before the Day in Bank, the Plaintiff releaſes to the Defendant all Ac- 


tions and Demands, and then prays Judgment, the Defendant may have 
this Writ upon ſuch Releaſe. New Nat. Brev. 235. for he cannot plead 
this, at the Day in Bank; and before Judgment he cannot have an At- 
dita Querela. 9 Hen. 5.1. New Nat. Bre. 235. TY | 
Heir oz Ex: 8. If any Thing in the Obligation charges the Heir, Executor, or Ad- 
ecutoꝛ charg- miniſtrator unreaſonably, and againſt the Law, and no other Remedy '5 
3 to be had, then they may be relieved by this Writ. Co. 5. 8). Hob. 58. 
158 9. It will lie for the Bail to diſcharge him, where the firſt Judgment 
Foz Bait. js fatisfied, and the Recognizance diſcharged. Cro. 2. 645. Judgment 
is had againſt three, and one of them is taken in Execution, they may 
all join in this Writ where they have a Foundation to have it. 3 Co. 443: 


+ OF 10. 7. g. 
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Cafes in Audita Querela. 
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10. J. S. and the Defendant ſued him, and got one A. an Attorney, Where- it 

without his Notice, as Attorney to appear for him, and had Judgment on 44 

a Non Sum Informatus, and the Defendant in Execution; here this Writ = NES 

was not granted. But in this. Caſe twas ſaid, he was to be relieved by a to appear fox 

Writ of Diſceit againſt the Attorney. 2 Cro. 694. FE N. B. 1056. l. another. 
11. This Writ lieth for the Heir, as well as the Conuſor himſelf, and 

that before Execution ſued, and a Super ſedeas, but not for a Stranger. 

Co. 3. II. | | | | DD. 1 

5 ih It is doubted whether a Purchaſer after an Extent ſued, and the erthither a 

Land delivered, may have this Writ ; for none is to have it but the Party Purchaſer 

grieved, and the Extent being before this Time, that he is not therefore can have this 


ir. | | Writ after - if 

to have it. Cro. 2. 22). 4 ͤ — 1 

13. If a Man be ſeized of Black- acre, and White-acre, and enter into 
a Statute, and then makes a Leaſe of White-acre for Years, the Rever- , I. 
ſion over in Fee, and after the Conuſee purchaſeth Black-acre, and extends ; 
the Land of the Leſſee for Years: He in Remainder ſhall have this Writ, 
or a Sci. Fa. for his Relief; ſo he that hath but an Intereſſe termini, as 
Ceftuique Uſe had before the Statute. Marſh 63, 69. 5. 

14. If a Statute or Recognizance be ill taken, and after this the Recog- Adem 665 
nizor enfeoffs a Stranger of the Land, and the Conuſee ſue Execution, Feoffee or 
the Feoffee may ſue out this Audita Querela. A W 200 

15. If one gets my Land by a covenous Suit, I may in ſome Caſes have Againſt xů 
Relief by this Action. F. N. B. Audita Querela, Co. 8. 144  Covenous 

16. Where a Man ſuffers by an Adminiſtrator's Diſcharge of a Sta- __ * - 
tute before a Judgment, Relief may be had by this Writ. x Cre. 734, 822. a ghr - 
2 Co. 8. 144. Dyer 203. .; charging” '@ 
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1). If an Adminiſtration be granted to one, and he ſueth a Debtor, and Statute, 8 = 
hath Judgment, and after another covenouſly ſueth out an Adminiſtra- Alhere it | 
tion, and he alone releaſeth the Debt to the Debtor: Who notwithſtand- — 4 1 
ing is taken in Execution, he ſhall not have this Writ to be relieved, for Adminiſtra⸗ 

the Releaſe was void. Co. 6. 19. Dyer 339. - taxis dt dont 

18. It may lie for a Tenant by Elegit againſt another that had a for- Tenant by. 
mer Charge, for leaving out Part of the Land chargeable when he took Elegit. 
ee ok Gn Ee og 1 oaiteg 

19. If the Defendant in a perſonal Action do after Judgment enter'd, Igainſt a 

Releaſe to the Plaintiff all Actions perſonal, the Defendant may not have Releaf. 
this Writ. Co. Lit. 289. 1 2811 84 4 F ee. „ 
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2. In what Caſes this Action will oz will not lie to relieve: tge 
Plaintiff from an Jmpaiſonment, o2 ſome other Gzievance, by 
nne en 
1. W here a Party renders the full Money in Court, when he is in E. hott ö 
ecution, he may have this Writ for his Enlargement. 1 Leon. 196. So ders the Mo⸗ 
when an erroneous Judgment is given againſt a Bail or Principal. Stiles 2 on _erro- 
2. It will alſo lie for the Bail to avoid an Execution againſt them, Foz Ball on | 
where no Proceſs hath been ſued forth againſt the Principal in his Life. erroneous | 
time, or there is Error in the Proceſs againſt him. Gold. N Paoceſs, 3 | 


4 


3. A Judgment was had in the Common Bench in Debt againſt the Where. Bait - 

Principal; the Plaintiff ſued the Bail upon the Recognizance and had as reitevev 

Judgment; The Bail brought a Writ of Error in the King's Bench, — | 
where Judgment is affirm'd ; the Defendant brings a Writ of Error, and by another's | 
the firſt Judgment was there reverſed : The Bail bring an Audita Querela being revers .. | 

Pt, and were diſcharged; for the Reverſal of the firſt udgment of — —— ˖ 1 
_ 58 the Judgment upon the Scire Facias. 2 Roll 5.254, Green pal 
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Where a⸗ 
gainſt the 
Dherilt koz 
uy” Nee 


TUhere, foz 
that the De⸗ 
kendant was 
not funm- 
mon d, and 
had a Be- 
leafe to 
plead. ' 
Not being 
ſmnmon'd 


by the She⸗ 


riff on a sci. 
Facias. 


*Uhether fo: 
Lands ex- 
tended after 


taken, and 
an Elcape. 


will wing i 


becauſe the 
Sheriff re⸗ 
took the De⸗ 
fendant. 
Where a_. 
Perſon out- 
lawed, and 
the Outlaty-" 
ry reverſed. 
Upon an er⸗ 
roneous 
Judgment 
in an inkeri⸗ 
our Court, 
Where a 
Sheritf map 


be relieved © 


rama 
Charge for 
an ne, 


Wheez « on a 
Wenke, 


2 8 5 UG Sheriff: doth arreſt one in — and dork nor re. 
turn the Writ, but ſuffers him to efcape, and upon an Alius Capias he 
doth arreſt him again. Are, Caſe 16). An efcape ſuffered by the She. 


riff, is a Diſcharge of the Execution, and the Plaintiff may have an 4. 


dita Nlerela, otherwiſe if it be with. Conſent of the Party. Stiles 115. 
Maor 57. 

80 ee 4 th: Fi. goes againſt Executor, and the Sheri returns 
la bona, and upon a Suppoſal of a Waſte, a new Sci. Fa. is ſued ow 
with a Ei. Fa. and upon two Nichils, Judgment de Bowis propniis: It was 
held, if one be condemned on two Nichils returned, and was never ſum. 
moned, he may have this Writ for his Relief. Stiles 372. otherwiſe an 
a Sci. Fa. returned, the ſame is held to be Law in the following Cafe. 

6. Upon a Recovery i in Debt, if the Plaintiff ſues out a Sci. Fa. and the 
Sheriff returns Nichil, by which an Execution js awarded, the Defendant 
ſhall have an Audita Querela, if he has a Releaſe or Accquittance, becauſe 
he was not warned. But if the Sheriff returns him warned, he ſhall not 
have an Audita Snerela upon ſuch Releaſe, becauſe he is ſuppoſed to have. 
had an Opportunity to plead the ſame, upon the Return of the Sei. Fi. 
but his Remedy muſt be againſt the Sheriff for a falſe Return. Nero 
Nat. Bre. 

7. It lies not againſt the Conuſpe, where the Sheriff hath taken the 
Body on a Statute Merchant, and afterwards ſuffered him to eſcape, and 
the Conuſee ſues out Execution againſt the Lands: For the Eſcape of 


the Conufor is no Diſcharge of the Lands from the Execution upon a 


Statute Merchant. 1 And. 266, But if the Sheriff permits the Conuſor 
to go at large by the Conſent of the Conuſee, then the whole Execution 


is diſcharged, and the Conuſor ſhall have his Lands again. 1 Leon. 313. 


8. Where a Priſoner eſcapes againſt both the Will of the Sheriff and 
the Party, and the Sheriff takes him again, this Writ will not lie, for 
the taking was lawful. O. 3. 44. 8. 141. Moor 257. | Ni 

9. A. recovered againſt B. hö was outlawed and taken in Execution 
by a Capias utlagatum, and eſcaped, the Outlawry was reverſed ; 4; ſued 
out DE and it was held B. 8 not have this Writ. 8 f n 


10. If a Widow of a Copyholder in Fee, that Hams Der by the 
Cuſtom of the Manor, recovers the ſame in the Lord's Court, and 501; 
for Damages, where in Truth there is no ſuch Cuſtom, and the Recovery 
is erroneous, the Party grieved may have this Remedy. Cp. 4; 39. 

11. If one have a Judgment againſt a Sheriff upon an Eſcape, mi of- 
ter the firſt Judgment fr 5 om the Execution whereof the Eſcape is 
reversd for Errgr ; the Sheriff for his Relief may have this Wi, but 
not till It be reverſed, tho' there be Error i in it. Co. 8. 142. 


5 49 
9 0 


3. There a Petſon may have it, becauſe the Plaintiff in in Aa Suit, 


02 the Connlſee in a Statute hath diſcharged the Plaintiff by 
Matter of Fait ; as by Releaſe o2 otherwiſe; o2 by A# in. 1 
as by purchaſing 02 ſurrendering. Part of the Lands. ks 


1. When Xx Debt is releaſed after Verdict, or er Judgment, 0 or wo 
cution by the Plaintiff in the Suft, and che Caſe is ſo, that the, Defen- 


dant hath not Time, nor Place to > it; there regularly he muſt re- 


” 9-7 747 
. * 
Fd vw * a 
3 ; 


On a: Re. 


leaſe nc : 2 | 


Deed, o 
Law, 


lieve himſelf v8 this Writ. But it muſt be a 27627 777 uff. 


CS gs 


I. i 24. Piss 5 > e 286. 


2 Cro. 337. 


3. If 
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87. Godb. 7 Da nd 25 BY Ea ie not diſcharge ' 


F. Were it pili le to compel 


OED * | ; 6; FORAY * 1 1 4 
: : Fn 
— A —— 5 — 8 TY 
5 0 5 — —_ 5 — 1 Caſes. tn. Andita © erel | 
= d. 4 ” 
* 1 W 7 -Y 0 


2 — and an Aſſignment of the Extent, the Conuſe ſee TUthere a Co- 


, nuſee re⸗ 
1 iz the 3 the Conulor may have this Khir e . 
1533 = 


Connſoz, 
4; If one be: in Heeeuriow on a statute, 1d tlie Sönke furrendef Where Co⸗ 


any Part of the Lands extended, he may have this Writ to diſcharge his nutce Gar 7 
Body out of Execution. Aud. 1, 175. os 18 

. A. acknowledged a Statyte to B. and PIR cnfeoffed B. the Conuſee 5 v bil eh 
of Part of his Land, and after conveyed other Part of his Land to His, fin 5 8 of | 
Son, and the Wife of the Son for a Jointure for the Wife, the Conuſeę t * 
ſued out Execution: And in this Caſe it was held, that tlie Son alone 
may have this Writ in his own Name, and that the Statute is f by 


purchaſing Part of the Land. Dyer 193. 


+ ä — —6 — — . - 
: 5 — 


4 Where it will lie becauſe the Party ming is atready deten ; 
1. If one hath ſued me for a Debt, or other Cauſe, and hath TJvdg- 4% faing a 


ment againſt me to recover, and hath Execption, and then ſues 1 me agair fecond edge 
for the ſame Cauſe, and hath Judgment and Execution, 1 may have 5 Jogment 
Remedy by this Writ. 9 E. 4. So. Bro. Ar. 77. b. Nr gr TI 85 _ Extcu- 

ns en 4 

2. If the Plaintiff has had Satisfaction againſt one Treſpaſſor, and he Fo: ſuing 
proceeds to require it againſt another, that other 0 may have Re- a N 
lief by this Writ, Hob. 65. Tn. 3. Far. 3 ts | og ben . a- 
from g an⸗ | 


3. So if one bind himſelf and his Heirs by Specialty, 16 the Obligee other. 
ſues the Heir, and recovers of him, and then afcerwards the Plaintiff ſües on 27 
the Executors for the ſame Cauſe, or after he hath ſued the Executors, gu dr fare 
will ſye the Heir for the {ame Cauſe; the Heir or Executor may have one 
Relief reciprocal, as the Cafe is by this Writ. Plowd. 439. Bro. 7. 

4. So if one take Goods from another to whom I delivered iem, fo hat Where one 
he is liable to hoth our Suits, and one of us ſue and recover againſt him, i tued twice 
5 8 the other ſue him, his Remedy's is he this W. rit. Dyer 253: 5. H 8 

1 Leſſee Covenants far lun a his Aſſigns to repair, and 65 Where two 
Leſſee aſſigns over, and the Covenant is broken, and the Leſſor ſues one of Leſſees are 
hem, and recoyers Damages, and then ſues the other, he may have this my lx þ 
Wy for his Relief; ſo in like Cafes. Bro. cap. 94. ws ont Ben 

If two joint and ſeveral Obligors be ſued jointly, and both taken Coverage, 0 
in aback the Death or Eſcape of one will not diſcharge the other, Where two 
or give him this Action. Hob. 58. But if iuch-Obligors be fucd ſeyerally; hs Aigozs 
and once a Satisfaction is had againſt one of them, or againſt the Sheriff ps ne, 


4 &c. 
upan the Eſcape of one of wm the other Gy: have this Writ. Co. F. of one wilt 


upon 
Bond. 
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7, If A DE TI, be againſt Three, 3 and; one of them 5 taken in Exe- It one, 
cution, and afterwards fer at large by the Plaigriff? $ hem 116 jt either c =— - | 
the other Two be taken in Execution upon this Judgment, he ſhall be | | 

diſcharged by this 5 5 le, 387% = | | 
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0 hers to a bes 1. as ben with 
the Plaintiff, . 


. A Man Mesh Land in two Count: enter'd into a Srature, 1 then where Feof- 
made two Feoffments t to A. and B. and al Extent went againſt 2 Lan ds of fee may have 
B. Who afterwards levied a Fine of i it to # LS 0 brought this Frit EE this again 
A. the other Feoffre. And. it was held i e 


t. di not lie for hin he is 
not the Perſon grieved by the Wetten for the Land * $48 e 
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1 For a valuable Conſideration, ſhall, not be charged to pay more than an- 
- +++ Other, but every one of them pro rata; and a Feoffee himſelf, the Feot. 
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F fee of the Feoffee, and the twentieth Feoffee may have this Writ to 
D de relieved againſt others. Bul. 2, 15, 16. F. N B. 14. 
41 Bu Becogni-. 2. If a Recognizance be acknowledged by two, both their Lands 'be- 


yok come chargeable, and Execution ſhall be equally made; and if one ſhould 
wig 1g die, the Creditor muſt bring a Scire Facias againſt his Heir, and Ter- 


one ſhatl be tenants; for they being all in æquali Fure, the Charge doth not ſurvive, 
_ relieved a= but tis otherwiſe . where the Lands are not bound by Specialty; as if 

gainlt the 9- 1,0 enter into a Bond, and one dies before Judgment, the Survivor 
„ * ſhall be charg'd alone. 4 Mod. 316. EY * LEN TIE 
{1145 [S468 hen a⸗ 3. It is to be brought ſometimes againſt the Proſecutor himſelf, and 
n gainſt the ſometimes againſt him and others that ought to bear Part of the Burthen 
_— Peofecuto? with him, Kelw. 25. 1 Brow. 38. 8 
r a 06 Y 4. R. was bound in a Recognizance of 1000 Marks to P. and C. ac- 
. Conuſoz in cording to 23 H. 8. c. 6. and after R. and his Wife by Fine give to the 
416174. 40 a Fine ſhall Conuſee the fifth Part of the Manor of B. and other Lands in the 
not have this County of Vork in Fee, after P. as Survivor, ſued out an Execution of the 
Writs | Recognizance in London, againſt R. and his Body was taken ; in this Caſe 
it was held, the Audita Querela did not lie for him. Plow. 72. 


6. At what Time it muft be bꝛought. 


Of Matter 1. After a Suit is begun, and fo far gon, as there is no Time to plead 
to be pleaded a Matter, then this Writ may iſſue, but not till the Judgment be had. 
after Judg⸗ Fiz. 13. But if one that is ſued by the King, get a charter of Pardon, 
me or any Releaſe in the mean Time, between the Verdict and Judgment; 
and after the Judgment is had, there he may plead it after Judgment, 

for he may not have this-Writ againſt the King. 11 H. J. 10. 
Where quia 2. This Writ may lie for one before he is ouſted of his Land by the 
timet. Execution, where he is in Danger of it only. Vinch 20, 23. 255 
ie Foz Admi⸗ 3. Where the Plaintiff that ſues as Adminiſtrator, hath his Letters of 
1 Wh. niſtrato, Adminiſtration revoked, he muſt be relieved by this Writ, for he cannot 
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{21680108 plead it. Telv. 125. Stiles 417. 1 | 
r Where he 4. Where the Party might have pleaded Matter in Diſcharge, and hath 
14.0 6: + might have elapſed his Time, he ſhall not be relieved by an Audita Querela. 1 Roll's 
. pleaded. Abr. 306. 8 2 | 
F. Therefore where a Releaſe is made before Verdict, the Party ſhall 
not have an Audita Querela. 2 Rolle's Rep. 128, Salkill and Howard. 
6. If Execution be ſued upon a Statute Merchant or Staple, an Audita 
Querela, lies upon the Releaſe by the Plaintiff, becauſe that he had not 
any. Day in Court before to plead it. 1 Raft Abr. 307, 09 = 
J. So in Treſpaſs or other Action; if a Verdict be given for the Plain- 
tiff, and afterwards the Plaintiff releaſed to the Defendant before the 
Day in Bank, and afterwards Judgment is given for the Plaintiff, the 
Defendant ſhall have an Hudita Querela, becauſe he could not plead the 
Releaſe at the Day in Bank. 6 R. 2. 1 Rolls Abr. 309, 
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7. And Laſtly, Ok the Proceſs in this Aition, 


x. The proper Proceſs on an Audita Querela quia timet, is a Venire, and 
Diſtreſs Infinite, and not a Seire Facias. But where the Party is in Exe- 
cution, there he may have either a Scire Faczas, or a Venire, 1 Salk. 92. 
So was it adjudged in an Anonymous Caſe, 1-Salk. go. If an Audita Que- 
rela be founded on a Record, or the Party be in Execution, the Proceſs 
upon it is a Scire Facias; but if it be grounded on a Matter of Fact, or 
the Party be not in Execution, the Proceſs is by Venire. Clerk againſt 
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2. Where before Execution this Writ is brought by the Party grieved 


himſelf, or hy his Heirs or Executors, he ſurmiſing good Cauſe of this 
Writ, muſt give good Bail to proſecute, and ſtand to the Judgment of 
the Court, upon which he may have a Superſedeas to ſtay Execution; but 


when the Plaintiff is in Priſon, then it ſeems there is no Bail put in, till 
the Conuſee or Obligee anſwers in the Auditd Querela. Palm. 422. 
3. Note; the Proceſs before Execution are Venzre Facias, and Diſtringas; 
and if he comes not to appear upon the Diſtringas, (unleſs the Sheriff returns 
Nihil habet upon the Venire,) then ſhall Iſſue a Diftringas, Alias and Plures, 
and upon a Nh return'd on theſe Proceſs's, a Capzas ſhall iſſue, — 
4. After Execution executed, no Super/edeas doth lie; after Ex- 


ecution a Scire Facias doth iſſue, and this Peremptory. 


5. The Proce/s before Execution are a Venire Facias, and an Alias, 


'&:c. and then if he comes not in, the Uſe hath been that upon Motion, 


the Party in Priſon may be diſcharges; Moor 3H - + oo do 
6. After theſe Proceſs's a Diſtringas, and upon Default after Appear- 
ance, and a Plea pleaded a Diſtringas ad Audiendum Fudicium; for by ſuch 


Default Judgment ſhall be given againſt him, and after Execution the 
Proceſs is a Sci. Fa, when the Party is in Priſon upon a Cg. Sa. 3 Cro. 364. 


7, Where a Man puts in Bail in this Action, he ſhall not be diſ- 
charged of this Bail, but muſt continue till the Suit by Audita Querela be 


determin'd ; for albeit the Party dot not proſecute after the Appearance 


of the Defendant, yet he muſt continue in Priſon, or ſtand upon his 


Bail. 


8. If a Man be nonſuited in one Audita Querela, yet he may have 3 
other, but he ſhall have no Super ſedeas in the Second, as he had in the 


Tir. © 


9. If an Audita Querela be brought before the Execution of a Judg- 


ment quod timet, and it goes for the Defendant, he ſhall execute his prin- 
cipal Judgment; but if it be brought after the Party is in Execution, 


and he be bailed out, then the Judgment being once executed, there can 


be no other Reſort to that, but the Defendant fhall proceed upon the Re- 


cord of the Audita 


lerela. 


ſhall be granted. 1 Salk. 92. 


I. If the Party that brings an Au 
Court will Bail him, tho* grounded upon a Surmiſe of Fact as Payment; 


1 Vent. 264. 
10. An Andita Querela is no Superſedeas, and therefo 
be taken out unleſs a Superſedeas be ſued forth; and if the Audita 
be founded on a Deed, it muſt be proved in Court before a Stper/edeas 


dita Querela be out of Priſon, the 


but if he be in Priſon not, unleſs there be a Specialty that he can ſhew. 


JJ 


12. Lands were extended upon a Recognizance enter'd into by one. The dritt 
that had Lands in London and Middleſex ; the Feoffee of the Lands in not paying 
Middleſex which had been extended, brought a Scire Facias by way of Beſtitution- 
Audita Querela againſt the other Feoffee of the Lands in London, to pray 
an equal Extent, but did not pray Reſtitution and an equal Exterit ; but 
held the Writ might be brought in that Manner, and that it was no 
ſe it did not pray all that it might 


Ground for the 


Quaſhing it, becau 
have had. Moor 536. Very and Carew. 
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ſedeas. 


re Execution may there Au- 
verelg dita Queres 
la no Supers 
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REFERENCES to Precedents 
Jn Audita Querela. 
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Upon a Defeaſance. | 


AA a Statute Perchant 
V LEE acknowledged any ex- 
.ecuted, Wi. Entr. 12. Ra. 98. 


Againſt an Exrecuto2 upon a Statute 
Merchant where there was a Defea- 
ſance upon Perfo2mance of Covenants 


in an Indenture, which the Plaintiff 


perfo2med on his Part, and on Pay- 
ment of the Ponep at a certain Day 


between the Hours, and af a Place in 


the ſame ſpecified, which Sum the 


Plaintiff was ready and offered to 


pay. Wi. Entr. 14. Ra. 98. | 


Upon a Judgment in the Common 


Bench, and a Defeaſance faz perfa2m- 
ing Covenants in an Indenture, 


which the Plaintiff perfozmed on his 


Park, Br, R. 122. 
B2ought upon a Defeaſance, - 02 


tempozal Releaſe after Judgment. Bro. 
Met. 60. Demurrer thereupon. Bro. 


Red. 122. Vet. Intr. 109. 1 Br. 41. 


Upon a Releaſe, &c. 


| Upon a Special Releaſe by way of 


Covenant, made to the Plaintiff upon 


à Bond, enter'd into by him and two 
others ; Defendant obtain d Judgment 


thereupon againſt the Plaintitf, foz 


that he had not then the Releaſe in his 


Hands, but was ignozant thereof, De⸗ 


murrer. Ro. Entr. 154. 1 Br. 32. 


Fo2 the Beir af the Counſo2 by his 


next Friend upon a Statute Staple, 


acknowledged by the Father, to which 
the Plainciff. pleaded a Releaſe, Ro. 
Entr. 157. 'Thef. Br. 29. . 
Upon a Reteafe after Judgment 
recovered in the King's Bench. Vid. 
109: Thel. Bx. 11, 1, 
Bp Joint Treſpaſſozs upon a Re- 


| leaſe to his Companions, Mo. Ent. 94, 


Upon a Releaſe to a Stafute Stap, 


given to the Plaintiff by the Admini- 


rato2 of the Conuſee, who notwith⸗ 
ſtanding was fued to Execution. 2 
Bua M. e 5 
Upon a Releaſe to a Judgment in 
Debt recovered by one Adminiſtratoz, 
and given by another, Plea thereon, 
Ro. Entr. 159, ER. a 
HE OE. „ CA OS 


, 
> 
* 7 "rex, Abs 


. * "Uo 
TTY . 
N — i % r HBAs 1687 Hoy CES. , - af he LE EE a a.m. ] 
| 8 4 N 


Againſt an Greenfo2, who pꝛoſe⸗ 
tuted an Elegit after the Teſtatoꝛ re; 
leaſed the Debt and Damages. Bro. 

nfry of an Audita Querela upon 
Relegſe b2ought by one in Pꝛiſon. Ma 
0 e un 5 81 . Os 

The like upon a Ouggeſtion of 3 
Releaſe where the Defendant wa 
@urety fo2 the Plaintiff, upon a 
Bond fg2 Perfozmance of Covenants, 
Bro. Met. 66. „„ 

Upon an Award between the Uer⸗ 
dick and Judgment, the Defendant 
pꝛoſecuted the Execution of the Judg⸗ 
ment, notwithſtanding the Perfo;- 
mance of the Award, Bro. Met. 57. 


cufton by the Deceaſed, and by 
Conſent was permitted to eſcape, and 
was again taken by the Adminttratoz. 


Ro. Entr. 161. Theſ. Br. 10. 


The like upon an Eſcape by Con- 
ſent of the Sheri, when the Party 
was in Erecutign, Mo. Intr. 91. Bro. 
Met. 52, 7. TheC Be 16. .- 2.5... 

The Plainfiff and N. were ſued 


upon a Writing, whereupon Judg⸗ 


ment was obtained againſt em ſepa; 
rately, N. was taken and permitted 


TS 


to go at large, notwithſtanding the 


Plainfiff by a Habea Corpus cum 
Cauſa, ſued gut by the Defennait, 


was committed to the Fleet. Br, 
R. 127. Co. Ent. 615. 3 B. 1. 


Upon NonageGG. 


— 25y Jufancy of the PÞlainfif, who 
acknowledged a Recognizancs in 
Chancery, where the Plaintitf at frſt 
p20duced thzee Witnefſes, The Caurt 
adviſed thercqn, a Sci. Fa. was award- 


ed, and it was directed to him to p20- 


duce other Pzoof of his Age, who 
zoduced thzee other Witneſſes, with 
the Regiſter of the Pariſh. Bro, Entr. 


90 C + qt 
The like where an Jnfant Plain- 
tiff was Bail, and” in Woodſtreet 
West, and daf e 


The Plaintiff was taken in Eze- | 


"Kefereares "+0 Preredents, Vee. Ro 


4 — ds Bf Cay, — — gow — n ad. 
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A Demurrer thereto, 


— 


By U the Heir and Tertenant. 


Foz a Bother and Deir upon a 


* 


Judgment recovered Lag” hit e Is 


d, and ſatisfied 
Tie time, the Dekendant naltuinh⸗ 


ſtanding is pꝛolecuting an Execution 
againſt the 


Plaintiff as Peir and 
Tertenant. 


Vid. 102. 'Thel. Br. 29. 
Demurrer, 


Foz a Tertenant upon a Judg⸗ 
ment in Debt 2 upon the 
Lands which were demiſed fo2 Life 


befoze the Judgment given, and where 


other Lands were omitted, Vid. 104. 

Bro. Red. 124. 

The Heir in Aud. Qu: ſabs, that 
e Lands purchaſed by his Fa 

the Conuſor, are not liable to the Pre- 

cution of the Conuſee upon a. 

Staple. Bro. Met. 17. 


of the Conuſee had taken Parcel of 
the Conuſoz s Lands in 


it omitted to take other Van. Bro. 
et. 7 3 | 


* 


General Audita Querela $ _ 


4 a Statute Perchant unduly 
executed, Wi. Ent. 12. 


Jo Thꝛee, where the Defendant 
recovered . Judgment in the 


Bench againſt one, and another Judg- 


ment againf} him and two others who 


were his Bail; upon the Recognizance 
a Writ of Erroz was b2onght upon 
the Judgment on the Recogmizants, 
and the Judgment affirmed. A Writ 
of Erroz bought upon the. 

Judgment which was keebertel, and 
therefoze the Judgment upon the Ke- 
tognizance ought to be difcharg', 


Nevertheleſs the Defendant .ſyev. out 


an Execution againſt them, and the 
Plaintiffs render'd themſelves. P21? 
ſoners- to the Marſhal in Execution, 


2, Bro. 45. 
 Bzought by one of the Bail, fo2 that 


the Paincipal had patd the Money be⸗ 


foze the Judgment had a ain | 
Bail. Theſ. Br. NY Bae * 


Bꝛought by Bail, foz that the De⸗ 
fendant was taken in Execution, the up 


on a Judgment obtained ir T0 Fonden, 
after the Cauſe removed by Habeas 
Corpus. 'Thef. Br. - ; 
Lhe Plaintiff was i 
the Defendant” and m and by 
ureſs gave a Bond, and was affer- 


wards again impꝛiſoned unktt che ar⸗ 


nowledged Judgment thereon; and 
ing pꝛeſent in Court was commit⸗ 


ted to Tu Marſhal in Execution, ak 


Urato2 recovered 


@tatute 


recovered upon a Bond, he accepted 
an Meir, foz that the Erecutrix 


recufion, 


firſt | 


mp2ifoned by 


4 had paid th 


1 Jnffanice of th6-Detenvant, Via 
Foz Two, where one 'by Dill, 


and another as his Surety, made a 


"Warrant of Attoꝛnep fo2 his Appear- 
ance, &c. no Writ oz P2oceſs having 
been iſſued; Defendant thereupon xg 
tain'd Judgment, and intended to ſue 
them fo Execution. Vid. 111. 
That the Plaintiff by Duteſs ac- 


Rnowiedged a Stat, Stap. whereupon 


the Defendant was taken in Execu⸗ 
tion. Bro. R. 126. Thef, Br. 31. 

Where the Defendant as Admini- 
Judgment in the 
King's Bench againſt the Plaintiff in 
rover; and afterwards the Admini⸗ 
ſtration was revoked by a "Sentence 
in the Court of Delegates; and Ad- 


miniſtration mas. committed i» an- 


other. 1 San. 137. Theſ: Br. 1 
Jos that, after the Plaintiff hab 


another Bond, wt a new enrit 
Theſ. Br. i.. 0 ai * 


Deturrer thereto. y 


be Demurrer; ales: that the Deten⸗ 
Foy did not dꝛing into Court the RKe- 
eafe in Writing: in the Detlaration 


above ſpociſied, 3 he ought to habe 


done by the Law of che Land, "Bro; 

R 

3 Bart hetets. 5 
That the Lands eitended at the 


Tine ol the Judg 


ent were t 
Lands. of the 1155 va 
and a T. 


a i it ol ſion, 
ravefſe 


de⸗ 
miſed'fo Wife; and as 1 SN neg ner 
that the Cognizo2 was nat ſcifed of th e 
Lands arg and td Jes there- 
on. 1 105. x | 
That the Lands omitted delt ended 
to to the Weich of the Conuzoz; whox at the 
SE the Execution was under 
2 4 ay he is now ol fult 
Ayr and pzay that-theCxecatoz of 19 | 
Fe may have Execution 7 i 
anti Tenements omitted. The 
laintiff doth" not deny it, and Erde 
cution is awarded. Bro. Met. 76 7 
That the Defendant. was read 
reteive the Ponep and traverſed, pie 
it 1 Was tea, and tender d 
Entr. 2 rf. 9 
F Querela upon a Relcafe 
üer in Tres als in 
B. © Bein ndant pleads Non eſt fa | 
Lutr. 1 
"Dit of the Bail dec lares, 1 the 
N befoze 
Judgment was obtained ag link the 


Bail. 
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Bail. The Defenvant pleads, that the 
Peincipal did not pay the Poner. 
Theſ. Br. 27. N Yo Ing > 

- Defendant pleads that he recovered 
Judgment, befoze he was cited to 
the Delegates, touching the Revoca- 
tion of the Adminiſtration. 'Thel. 
Br. 19. Demurrer and Joinder. 
That. a Releaſe in Writing was 
firſt delivered ſuch a Day, and Tra- 
verſe, that the Recognizance was firſt 
7 bin aka at ſuch a Day, Ro. Entr. 
158. „ „ 13 
That Adminiſtration was commit⸗ 


ted to the Mike of the Inteſtate, who 


recovered Judgment againſt the Plain⸗ 
tiff, and after that Adminiſtration 
was fraudulently obtained by the De- 
fendanf, with Intent fo releaſe the 


Plaintiff; which was revoked, and 


the firſt was in Fozce, Demurrer 
thereto, and Judgment fo2 the Defen- 
Dan... 0. Ea. op no dg” 

Bar, that the Defendanf made the 


Releaſe by Dureſs; Replication, that - 


he made the Wrifing Uoluntarilp, 
and without Compulſion, and not by 
Dureſs. Iſſue thereon, Vid. 110. 
By Proteſtation, &c. foz Plea, that 
the Plaintiff acknowledged the Action 
voluntarily, and without Compulſion, 
and traverſes, that it was by Durels, 


Replication and Iſſue. Vid. 18... 
That the Plaintiff was not taken 


in Execution at the Suit of the detea⸗ 
ſed. Ro. Entr. 162. e 

Bar to an Audita Querela upon a 
voluntary Eſcape, that the Writ and 
Declaration are inſufficient; fo2 Plea 


ſays, that the Plaintiff was impzi- 


ſoned as above, &c. and ſo remains, 
with a Traverſe to the voluntary E- 


ſcape of the Sheriff; Replication, the 


Sheriff voluntarily permitted the 
Plaintiff to Cſcape, and Juue. Bro. 


Met. 56. ae? 1 1 
The like of a Judgment confeſs'd, 
Vid. 107. ww Owe 


That the Defendant recovered 


Judgment befoze any Appeal was 


pꝛoſecuted in the Court Chaifttan, 
ko2 revoking the Letters of Admini⸗ 
tration granted to him; Demurrer 
and Judgment foz the Plaintiff. 2 
6 ted I SS 
Upon a Releaſe (made to one of the 
Thzee- that committed a Joint Bat⸗ 
terp, and named in one-TUWrif,. after 
Uerdict againff one, and befoze the 
Dap in Bank) Dekendant in Audita 


Querela pleads no ſuth Recozd of the 


Weiginal Writ, and the Recovery of 
Coſts thereupon, 'Platnfiff demurs, 


and Defendant's lea adjuvged dou⸗ 


1 AEY 


* — = 1 * 


n 
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Mo. Int. 944. 
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„ Erqqceſs therein. oO 
An Audita Querela in the Com, 


mon Pleas upon a Statute Staple, 
2 Bro. 50. Mo. Intr. 102, 139. Ro, 
Entr. 157. 


| 157, Wi. Entr. 14. the like, 

T 

The like upon a Judgment in the 
King's Bench. Br. R. 122, 124. 


The like in the King's Bench upon 
a Judgment in the Common Pleas, 


2 Bro. 45. Vid. 104. a 5 
The like in the King s Bench upon 
a Judgment in the ſame Court. Vid. 


ie 5 
The like in the Common Pleag 


upon a -Recognizance in Chancery, 
Ro, En I5% ..1 5. . 


The Plaintiff ſhew'd the Writing 
in Chancery, Wi. Entr. 15. 2 Bro. 
31. Vid. 110. Ro. Entr. 159. Br, 


R. ; V 5 
Mhere the Plaintiff had the Bond 
in his own Cuſtody. Ro. Entr. 158. 
Br. Red, 121. „„ 


The Plainfiff came in his pꝛaper 


2 2 Bro. 52. Ro. Entr. 155. 
18. 
The Plaintiff taken in Execution 
by the Sheriff and bzought to the Bar. 
Ro. Bptr, 161. 9 
The Plaintiff ſurrendered himſelf 
to Paiſon, and came into Court in 
Cultody of the Parſhal, in Execution. 
Via. 19.1.2. / des 
The Plaintiff pꝛeſent in Court, at 
the Petition of the Defendant was 
committed to the Parſhal in Execu⸗ 
tion, and came into Court in his Cu⸗ 
ſfody, . Vid. 108. _— 


1 The Defendant appear d after two 


Nichils return'd upon a Scire Facias, 
and had an Imparlance. 


Id a A Demur⸗ 
rer to the Writ and Count. 2 Bro. 


The Plainfiff came into Court by 
Atto2ney:.: 2; Bro. 51. nhen wc 
_ The like by a next Friend. Ro. 
EE INS... ot t wot 
The like by Attoznep ſpecislip ad⸗ 
mitted by the Court. Ro. Entr. 156. 
_ A Diſtringas in an Audita Querela. 
Mo. Intr. 243. FFF 
The Entry of a Diſtringas in Audi- 
ta Querela. Bro. Met. 79. THE T0705 | 
A Venice Facias awarded, the She- 
riff return'd. a Tarde, and to another = 
Venire Facias, that the Defendant 1s 
attached by his Pledges, and a Decla⸗ 
ration thereupon. Ro. Entr. 162. 
Superſedeas of an Execution ok 
Lands foz the Tertenant. Vid. 103. 
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The Defendant made Default af- 


two Nichils return'd upon a Scire 
at z the Declaration, and J udgment 
foꝛ the Plaintiff, 2 Bro. 53. 


e King hath ſent to his Juſtices 
bis Weſt Cloſe in theſe Wozds, .Wi. 


ntr. 12. Vid. 102, 108, 109. 2 Bro. 
4 2 Ro. Entr. 154. Bro. RC 124, 
126, 12). 2 San. 13). Mo. Intr. 105. 
It is commanded to the Sheriff, &c. 
Wi. Entr. 14. 2 Bro. 50. Vid. 104. 
Declaration with the Entry of here- 
tokoze as it appeareth. Wi. Entr. 12. 
Ro. Entr. 155, 1 59, 161. Bro. R. 122: 
Imparlance after Oyer of a Re- 
leaſe, Ro. Entr. 158. | 
Imparlances. Ibid. | 
A Plea after Imparlance. Ro. Entr, 
158, 160. . 
zance. Wi. Emer; 27 BRI 
Venire Facias awarded, Vid. 10). 
2 Bro. 51. Ro. Entr. 155, 158, 161. 
Br. R. 122, 126. 2 San. 144 Mod. 
Intr. 104. Bro. Met. 75. 
Scire Facias awarded. Vid. 109, 110, 


nn Bro. 49 .. 


The like after Oyer of a Defea- 


Br. R. 126, 128. Cl. Man, 48, 49. 
Superſedeas in Audita Querels, Mod: 


* go HM 


Scire Facias after a Judgment. Theſ. 
Bi0..243 „ oo nent ent, 
The like fo acknowledge oz deny a 


Releaſe after Judgment, upon the 
_ Statute of Fozcible Cntry, Ibid. 346. 


The like againſt an Executoz upon 


2. Ro. Entr. x 56. 


an Audita Querela b2ought upon a Re⸗ 
cognizance acknowledged by the Te⸗ 


ſtatoz befoze the Chief Juſfice. Id. 206; 
The like upon an Audita Querela 


upon a Recognizance acknowledg'd by 


„„ ----- 
The like againſt the Bail of the 


Plaintiff, upon an Audita Querela on 


a Nonproſs. Id. 244. 8 
The Award of a Venire Facias fo a 


Dekendant in an Audita Querela. Ibid: 
13, 26, 48 30. x 


Elegit upon a Reffitufion awarded 
upon an Audita Querela bꝛought in 
Chancery, and tranſmitted info the 


Court of Ring's Bench. Idem 98. 


Attions on the Cale. 


Norfolk (Ji) A 


2. complains of C. D. being in the Cuſtody of 
| the Marſhal of the Marſhaſſey of our Sovereign 
Lord the King, before the King himſelf, For that, whereas the ſaid 


C D. on the Tenth Day of March, in the Fifth Year of the Reign of 


our Sovereign Lord George the Second, King of Great Britain, and ſo 


forth, was indebted to the ſaid 4. B. in Fifty Pounds of lawful Money Jo Woney 
of Great Britain, for the like Sum of Money, by him the ſaid C. be- bad and we 


fore that 'Time had and received to the Uſe of the ſaid A. and being 
ſo indebted, he the ſaid C. afterward (that is to ſay) on the ſame Day 


and Year, at Thetford aforeſaid, in the County aforeſaid; in Conſi- 


eration thereof, then and there undertook, and faithfully promiſed, 
that he the ſaid C. D. would well and truly content and pay to the 
ſaid 4, the ſaid Sum of Fifty Pounds, whenever after he ſhould: be 


| thereto required. And whereas the ſaid C. afterwards (that is to ſay) Foz Money | 
on the ſame Day and Year, at Therford aforeſaid; was indebted to lain out and 


the ſaid 4. in another Sum of Fifty Pounds, of like lawful Money of 
Great Britain, for the like Sum of Money by the ſaid A before that 
Time, at the ſpecial Inſtance and Requeſt of the ſaid C. and to the 
Uſe of the ſaid & paid, laid out, and expended ; and being ſo in- 


2 he the ſaid C. afterwards (that is to ſay) the ſame Day and 


ear, at Thetford aforeſaid, in Conſideration thereof, undertook, and 


i faithfully 


ceived, . 


expended. 
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faithfully promiſed the faid 4. that he would well and truly content 
and pay him the ſaid Fifty Pounds laſt mention d, whenever after he 
Foz Money the ſaid C. ſhould be thereto required. And whereas the ſaid C. aſter- 
tent, | wards (that is to ſay) the ſame Day and Year, at Therford aforeſaid 
was indebted to the ſaid 4. in the further Sum of Fifty Pounds, of like 
lawful Money, for the like Sum before that Time, by the ſaid 4. lent 
to the ſaid C. at his ſpecial Inſtance and Requeſt; and being ſo indebt- 
ed, the ſaid C. afterwards (that is to ſay) the fame Day and Year, at 
Thetford aforeſaid, in Conſideration thereof, undertook, and faithful- 
ly promiſed the ſaid 4. truly and faithfully to content and pay him the 

ſaid Fifty Pounds laſt mention d, whenever after he the ſaid C. ſhould. 
be thereto required. _ 5 e 1 _ 
And whereas the ſaid 4. afterwards, (that is to ſay) the ſame Day 

and Year, at Tbetford aforeſaid, at the ſpecial Inſtance and Requeſt 
of the ſaid C. fold and deliverd to him divers Goods and Merchan- 
dizes of him the ſaid A. he the ſaid C. in Conſideration thereof, then 
and there undertook, and faithfully promiſed, that he the ſaid C. would 
well and truly pay to the {aid A. fo much Money as ſuch Goods, Wares 
and Merchandizes ſo fold to the ſaid C. by the ſaid 4. were reaſonably 


Foz Goods 
fold and de⸗ 
liver'd foꝛ as 


much as they worth, at the Time of the Sale and Delivery thereof, whenever aficr 


were really he the ſaid C. ſhould be thereto required. And the ſaid A. doth aver 


Worth. 


with an I- in Fact, that the ſaid Goods, Wares and Merchandizes, fo fold to 
verment, the ſaid C. by him the ſaid A. as above, were, at the Time of the Sale 
3 and Delivery thereof, reaſonably worth the further Sum of Fifty 

Pounds of like lawful Money (that is to ſay) at Thetford aforeſaid, 
of which the ſaid C. afterwards (to wit) the ſame Day and Year, at 
Thetford aforeſaid, had Notice. Tf 


> 


In Indebi- Ind whereas the ſaid C. afterwards (to wit) the ſame Day and 
Sn Year, at Thetford aforeſaid, was indebted to the ſaid A. in the further 
another 50 l. Sum of Sixty Pounds, of like lawful Money of Great Britain, for di- 
3 vers other Goods, Wares and Merchandizes of the ſaid 4. by him be- 
Merchandi⸗ fore that 'I ime fold and dcliver'd to the ſaid C. at his ſpecial Inſtance 
zes ſold and and Requeſt ; and being ſo indebted, he the ſaid C. afterwards(to wit) 
GOES the ſame Day and Year, at Thetford aforeſaid, in Conſideration there- 
of, undertook, and faithfully promiſed the ſaid A. that he the ſaid C. 

would well and truly content and pay him the ſaid 4. the ſaid Sum of 
Pifty Pounds laſt mention d, whenever after he the ſaid C. ſhould be 
thereto required. 3 


Foz another And whereas the ſaid C. afterwards (to wit) the ſame Day and 


Sol. ko: Year, at Thetford aforeſaid, was indebted to the faid 4. in another 


Dunz, Sum of Ninety Pounds of like lawful Money, for Meat, Drink, Waſn- 


hong ru ing and Lodging by the ſaid A. for the ſaid C. at his like ſpecial Inſtance 
— %3* and Requeſt, before that Time found and provided; and being ſo in- 
debted, the ſaid C. afterwards (to wit) the ſame Day and Year, at 
Thetford aforeſaid, in Conſideration thereof, undertook, and then and 

there faithfully promiſed, that he the ſaid C. would well and truly 

content and pay to the ſaid A. the ſaid Sum of Ninety Pounds, When 
ever after he the ſaid C. ſhould be thereto required. _ 


2 Quantum And whereas afterwards, (to wit) the Day and Year above, al 
Meruit for Thetford aforeſaid, in Conſideration that the ſaid 4. before that Time, 


Bunz, &c, at the ſpecial Inſtance and Requeſt of the ſaid C had found and pro- 


8 vided for the ſaid C other ſufficient Meat, Drink, Waſhing and 
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Lodging, for a long Time (to wit) for the Space of Twelve Months 
then laſt paſt; at T herford aforeſaid, he the ſaid C then and there under- 
took and faithfully promiſed the ſaid A. that he the ſaid C. would 
well and truly pay to the ſaid 4. ſo much lawful Money of 
Great Britain as the ſaid A. reaſonably deſerved to have of the ſaid 
for ſuch Meat, Drink, Waſhing and Lodging, fo found and pro- 
vided by the ſaid A. for the faid C. as above, (to wit) at Thetford 
aforeſaid. And the ſaid A. ſaith in Fact, That he reaſonably de- 
ſerved to have of the ſaid C. for the ſaid Meat, Drink, Waſhing and 
Lodging, ſo found and provided for the ſaid C as above, the Sum of 
Fifty Pounds, of lawful Money of Great Britain, of which the ſaid | 
C. afterwards (to wit) the fame Day and Year aforeſaid, at Thetford 4 
aforeſaid, had Notice from the ſaid A. 15 AE 


— 


. 20s frotcug ESA << ALA, — SE 
Kt Suge ine — 2 — — 


— — 


— 


— — 


" n 


And whereas the ſame Day and Year at Thetford aforeſaid, the And Indebi- 

aid C was indebted to the ſaid & in the Sum of One Hundred Pounds 75% * 
of like lawful Money, for certain Work and Labour done and per- = — 

form'd by the ſaid A. in his Trade of a Carpenter, before that Time Labour. 

for the ſaid C. at his ſpecial Inſtance and Requeſt, and for divers 

Materials, and neceſſary Things found and provided by the ſaid 4. in 

and about ſuch Work, at the like ſpecial Inſtance and ' Requeſt of 
the ſaid C. and being fo indebted, the faid C. afterwards (to wit) the 
fame Day and Year, at Thetford aforeſaid, in Conſideration thereof, 
undertook, and faithfully promiſed the ſaid A. that he the ſaid C- 
would well and truly content and pay him the ſaid A. the ſaid One | - 
Hundred Pounds, whenever he ſhould be thereto required. 5 T” 


And whereas the ſaid 4. afterwards (to wit) the Day and 1 Quantim . 
Year abovemention'd, at Thetford aforeſaid, had done and perform'd apes ji 
for the ſaid C. at his like ſpecial Inſtance and Requeſt, certain other 
Work and Labour in his the ſaid 4.'s Trade of a Carpenter; and had, | 
at the like Inſtance and Requeſt of the faid C. found and provided 1 I 
divers other Materials and Things uſed and employ'd in and about 
the ſaid Work and Labour laſt mention d, he the ſaid C. then and there, Wt, | 
in Conſideration thereof, undertook, and faithfully promiſed the {aid 
A.that he would content and pay to the ſaid 4. all ſuch Sums of Money 
as the ſaid A. deſerved to have for ſuch Work and Labour laſt above 
mention d to be done and perform'd by the ſaid A. for the faid & and 
for ſuch Materials about the ſame, found and provided by the ſaid 4. 
as aforeſaid, whenever he ſhould be thereto required. And the 
faid A. in Fact faith, That he reaſonably deſerved to have for the 
ſaid Work and Labour laſt above mention ' d, to be done and perform d 
for the ſaid C. by him the ſaid A. the Sum of Fifty Pounds of like 

_ lawful Money; and that for the neceſſary Materials, and Things found © 
and provided by the ſaid 4. in and about ſuch Work and Labour, he 
reaſonably deſerved to have another Sum of ' Fifty Pounds, of like 
lawful Money, of which the faid C afterwards (to Wit) the fame . 
Day and Year, at Nberfend aforeſaid, had Notice from him the faid F | 
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aud C. Whereas, the ſame Dag and Near. at Thetford aforeſaid, the Bad gar 
dd C: was indebted to the ſaid” 4 in the further Sum of 'Twenty faust uh 
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Pounds of like lawtul Money, for curing and healing one F. D. 
Daughter of the ſaid C. D. (at the ſpecial Inſtance and Requeſt of 
the {aid C.) of divers Diſeaſes and Intirmities, which the ſaid F. be- 
fore that Time labour d under; and being ſo indebted, the ſaid C. 
afterwards (to wit) the ſame Day and Year aforeſaid, in Conſiderati- 
on theteo®, undertook, and faithfully promiſed to pay to the ſaid 4, 
the ſaid Twenty Pounds, whenever he ſhould be thereto requeſted, 

I Quantum + And whereas the ſaid 4. the ſame Day and Year, at Thetford 
8 aforeſaid, at the ſpecial Inſtance and Requeſt of the ſaid C. D. had 
heal'd and cur d the ſaid F. D. Daughter of the ſaid C. D. of divers other 
Infirmities and Diſeaſes which the ſaid F. D. before that Time labour d 
under, the ſaid C. D. then and there, in Conſideration thereof, under- 

took, and faithfully promiſed, that he the ſaid C. would well and truly 
pay to the ſaid A. all ſuch Sums of Money as he the ſaid 4. reaſonably 
de ſerved for the ſame; and the ſaid A. in Fact faith, That he reaſonably 

' ** deſerved to have for the ſame from the ſaid C. another Sum of Twenty 
Pounds of which the ſaid C. D. had Notice from the ſaid 4. on the Day, 
and at the Place aforeſaid. And whereas the ſame A. and C. afterwards 
-+*.”. (to wit) the ſame, Day and Year, at Thetford aforeſaid, accounted toge- 
8 ther of and concerning divers Sums of Money before that Time due to 
et. the ſaid 4. from the ſaid C. and then in Arrear and unpaid ; and up- 
on ſuch Account ſtated, the aforeſaid C was then and there found to 
be in Arrear to the ſaid A. in the Sum of One Hundred Pounds of like 
lawful Money, and being fo found in Arrear, the aforeſaid C. in Con- 
ſideration thereof, (to wit) the ſame: Day and Year, at Thetford 


aforeſaid, undertook, and to the ſaid 4. then and there faithfully pro- 


miſed, that he the ſaid C. would well and truly content and pay the 
ſaid A. the aforeſaid One Hundred Pounds, whenever afterwards he 
ſhould be thereto required. Nevertheleſs, the aforeſaid C. not re- 
garding his ſeveral Promiſes and Undertakings aforeſaid, made in 
Form aforefajd, but contriving and fraudulently intending craftily and 


ſubtilly to deceive and defraud the ſaid A. in this Particular, hath not 


paid the ſaid ſeveral Sums, or any Part thereof, to the ſaid 4. nor 
in any Manner howſoever made him Satisfaction for the ſame, althe 
the aforeſaid C. hath been requeſted thereto by the ſaid A. afterwards, 
(to wit) the Tenth Day of May, in the Year firſt abovemention d, 


and often afterwards, at E. aforeſaid in the County, aforeſaid,” but he 


the ſaid. C. hitherto hath, and ſtill doth refuſe ſo to do: Wherefore 
he the ſaid C. ſaith, that he is thereby injured and endamaged to the 
Value of Three Hundred Pounds, and therefore hath brought this Suit, 
Mn ot ona ade ft mode boo aoY 
2 Declara: London . A. B. late of the Pariſh of St. Michael Queenhithe, 
— — London, was attached to anſwer to C. D. of a Plea of Treſpaſs up- 
9 — againſt On the Caſe, and fo forth ; and the ſaid C. by John Cock, his Attor- 
the Defend⸗ ney, complains, That whereas the ſaid A4. the Tenth Day 0 
Dawer, Marcb, in the Year of our Lord One thouſand ſeven, hundred and 


payable one thirty-one, at the Pariſh of St. Mary le Bow, 5 in the Ward of Che ap, 


Wonth after London, made a certain promiſſory Note in Writing, and of 
ting teich ſeribed his Hand- writing thereto, and deliver d the ſame to the fa 


5 
og * * * 


That . C. by which he promiſed to pay to the ſaid C. or to his Order, 
| — Twenty Pounds of lawful Money of Ereat Britain, one Month 


foz 20l. After Date, for Value receiv d; by Reaſon of which, and by Fore: 
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of the Statute in that Caſe made and provided, the ſaid A. became By Fozee of 
liable to pay to the faid C. the faid Twenty Pounds, at the Time in ad cox rm 
the ſaid Note for that Purpoſe limited and appointed; and being ſo able topay, 
indebted, the ſaid 4. in Conſideration thereof, the ſame Day and Year & e. 


abovemention'd, at the Pariſh and Ward aforeſaid, undertook, and And being 


faithfully promiſed the ſaid C. that he would well and truly pay him lo liable pꝛo⸗ 


| | | 1 ; 2 miſled to 
the ſaid Sum of Twenty Pounds mention d in the ſaid Note, at the pay, &c. 


Time for that Purpoſe therein limited and appointed. And whereas Another a: 
alſo the ſaid 4. afterwards (that is to ſay) the Tenth Day of April, 8175 the 
in the Year of our Lord One thouſand ſeven hundred and thirty- ag Diner, 
two, at London aforeſaid, in the Pariſh and Ward aforeſaid, made payable on 
another promiſſory Note in Writing, bearing Date the Day and Year 8 
laſt above mention'd, and ſubſcribed the fame with his own Hand, made ano⸗ 
and dcliver'd it to the ſaid C. and thereby promiſed to pay to the ſaid therNote fo 
C. One Hundred Pounds, of like lawful Money of Great Britain, on by promiting 
Demand, for Value receiv'd ; by reaſon whereof, and by Force of to pay the 
the Statute in that Caſe made and provided, the ſaid A. became liable 1 * 
to pay to the ſaid C. the ſaid One Hundred Pounds upon Demand; 


and being ſo liable, the ſaid A. afterwards (that is to ſay) the ſame And by 


Day and Year, at London aforeſaid, in the Pariſh and Ward aforeſaid, Suite of the 


1 on th undert. + Fai en - 2 Dtatute be⸗ 
in Conſideration thereof, undertook, and faithfully promiſed the ſaid came liable, 


C he would well and truly pay him the ſaid One Hundred Pounds and being ſo 


O0 J. there⸗ ; 


whenever he ſhould be thereto required. And whereas one G. F. liable, pzo- 


| | bs Puig 8 r + > miſled to pay, 
afterwards (that is to ſay) the Tenth Day of May, in the ſaid Year &c. : 
of our Lord One thouſand ſeven hundred and thirty-two, made his Tnother De⸗ 
. 25 TENETS TIC D 5 | claration a- 
promiſſory Note in Writing, bearing Date the Day and Year laſt men- gainf the 
tion'd, and ſubſcrib'd the ſame with his own Hand, and deliver'd it to Defendant, 
the ſaid A. and thereby faithfully promiſed, that he the ſaid G. would . eber. 


15 f ants That G. T. 
pay to the ſaid A. or 1 Fifty Pounds, Six Weeks after Date, for — 2 * 


Value received: And afterwards, and before Payment of the ſaid f92 30 l. pap⸗ 
5 SH es IS 5% A Ree Art SD. Gi: Ta; de te A. 
Fifty Pounds, or any Part thereof, to the ſaid 4. (that is to ſay) the That a. in- 
Tenth Day of June, in the Year aforeſaid, at the Pariſh and Ward dos dit to 
aforeſaid, the ſaid A. by an Indorſement on the ſaid Note in Writing, And by the 
bearing Date the Day and Year laſt ment ion d, ſubſcribed with the Indozſe- 
Hand-writing of the ſaid 4. directed and appointed the ſaid G. to pay Wen e 


+ of =: a » | ETC) Tho {1 = as T3" . 4 7 ö ed 1 
the Contents of the ſaid Note to him the ſaid C. or his Order, for * = 


Value receivd. And the ſaid C. faith, That in Fact, he the ſaid C. Chat A. in- 


after the Expiration of the ſaid Six Weeks after the ſaid Date of the 29ditto 
_ faid Note, (that is to ſay) the Firſt Day of July, in the Year tif. 
atorefaid, at the Pariſh and Ward aforeſaid, ſhewed the ſaid G. the That the 
faid Note, with the ſaid Indorſement thereon, and required the ſaid $owed the 
G. to pay him the ſaid & the ſaid Fifty Pounds therein contain'd, ac- Note to the 


cording to the Tenor of the ag Note and Indorſement thereon made nv a 
as aforeſaid ; but he the ſaid J. 


aforeſaid, had Notice; by reafon whereof, and by Force of the Sta- Notice to 


* * 


the Plain⸗ 


is atorcſaid ; but he the ſaid G. then and there refuſed to pay the ſame him topap it. 
to the ſaid C. of which the ſaid A. afterwards (that is to ſay) the 1aid — the 2 
Firſt Day of Fay, in the Year, aforeſaid, at the Pariſh-and Ward nter 


tute in that Caſe made and provided, the faid 4. became liable to pay N 225 


to the ſaid C. the ſaid Fifty Pounds, mention d in the ſaid laſt men- Thar by 
tion d Note, and being ſo lia | ) 
ay) the Firſt Day of Jul), in the ſaid Year of our Lord, at Ton- 
don aforeſaid, in the Pariſh and Ward aforclaid, in Conſideration became | 
thereof, undertook, and Kaithfully promiſed the ſaid C. that he the create 
| : 97 Deen JF B b enen eld nen Ia; ſaid | 
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liable, the ſaid A. afterwards (that is to Foxce of the 
Defendant |. 
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pivbrinslo ſaid 4. would well and truly pay him the ſaid Fifty. Pou 


claration a= 


9 the: made a promiſſory Note in Writing, bearing Date the Day, and Vear 
Defendants Jaſt mention d, and ſubſcribed the {aid Note with his own Hand, and 


adozto;. deliver d the ſame to one F. J. and thereby promiſed to pay to the 


Indoxſoz. deliver d the ſame to one §. 4. and thereby promiſed 
That J. Al. ſaid S. 65 or Order, One Hundred Pounds, of like lawful Money of 
me Great Britain, one Month after Date, for Value receiv d. And the 


1pable to 
e 


indonled it ing Date the Day and Year laſt mention d, ſubſcribed with his own 


to M. 1. Hand at London aforeſaid 
and directed the ſaid 7. 
tion d in the ſaid Note to on 


+ * 


who in- . ſaid One Hundred Pounds therein mention d, or any Part thereof, by 
g. it te another Indorſement in Writing, bearing Date the Day and Year laſt 


7; M. to pay the Gd 
| Note f 


dozfed it to mention'd, ſubſcribed With his own Hand, at 


8 pay the ſaid One Hundr d 


That the Indorſements afterwards, the faid Tenth Day of Auguſt, in the Year 


Dꝛawer had laſt abovemention'd, the ſaid J. M. had Notice at London aforeſaid, in 


Notfee'of the Pariſh and Ward aforeſaid, And the ſaid C. D. in Fact ſays, That 


the Indoꝛſe⸗ 


2 Requeſt ſaid Note laſt mentioi 


to tie He. following, at the Pac 
euſai;, With the ſeveral Indorſements abovementipn'd, thereon made and ſub- 
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tte ſaid Sum of Yovey ee e 10.198. NOW ene b1 3 
525 1 W eee 
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Woner was tion d, bad Not: from the ſaid 
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not paid, oz tion d in the ſaid laſt. mention d N 


vv the 9p, Having been paid by the ſaid J. M. to the faid A. by reaſon there: 
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i aw 6... and by Force gr the eke in, th 4 
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Defendant. the {aid , al 0 5 1s to ſay) the W. and Year laſt 
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theleſs, the {aid A. not regarding his ſaid ſeveral Promiſes and Un- A being 
If ky 0  an.1 lo itable, 


d4ecrtakings, but contriving, and frudulently intending to deccive and pꝛomiled to 


defraud the ſaid C. hath not paid him the ſaid ſeveral Sums of Money, pay, &c. 
or any Part thereof; altho' the ſaid A. afterwards, (that is to ſay) the 
ſaid Day and Year laſt abovemention d, and oſtentitaes afterwards, at 
| London aforeſaid, in the Pariſn and Ward aforeſaid, was by the ſaid 
C. thereto requeſted; but the ſaid A. hitherto hath, and ſtill doth re- 
fuſe ſo to do, whereby the ſaid C. ſaith, that he is injur d and enda- 
maged to the Value of Five Hundred Pounds, and therefore brings 
this Suit, and ſo forth, = 6 85 W 1H» 


Morton againſt Sleddall, 


Midd. (to wit) John Morton complains of John Sleddall in the Detlaration 
Cuſtody of the Marſhal, and fo forth, for that whereas the ſaid John 1 
Sleddal the 13th of April, in the Year of our Lord 1717, at Weft- againff the 
minſter in the ſaid County, (he then being a Perſon trading, * 
merchandizing, and uſing Commerce, at Meſtminſter aforeſaid) ac- 3 
cording to the Uſage and Cuſtom, of Merchants, made his certain dawn refu- 
Bill of Exchange in Writing, ſubſcribed with his own Hand, bearing = "tg 
Date the ſame Day and Year, and directed the ſaid Bill of Ex- Lilly 44. 
change to one Kingemill Eyre; by which ſaid Bill of Exchange, the That the 
ſaid John Sleddall = x equired the ſaid | To vas to pay to one Thoma lt Defendant 
Pipon, or to his Order, the Sum of 20 J. twenty Days after Sight 
of the ſaid Bill, Value received, and to place it to the Account of 2729" Coil 
Subſiſtence, for the Uſe of Captain Spicer's Company of Invalids ; Eyre, Eſa; 
which faid Thomas Pipon, afterwards (10 it) the 14th Day of May, in 


. 


he ſaid Year of our Lord at Weſtminſter aforeſaid, by his Indorſe- That Pipon | 


ment upon the {ame Bill of Exchange, made according to the Uſage epic] 


and Cuſtom of Merchants, order d the Contents of the ſaid Bill, John Vow- 
to be paid to one John Fowler, or to his Order; which ſaid John ler. 
bevler afterwards, (to wit) the 27th Day of May, in the Year afore- Who indoz- 


faid, at Weſtminſter aforeſaid, by his Indorſement upon the ſame 1 Cams 


of Exehange made, according to: the Uſage and Cuſtom of Mer- tit, 
chants, ordered the Contents of the ſame Bill, to be paid to the ſaid 
John Morton, or to his Order: And the ſaid John Morton in Fact 
 tays, that afterwards (70.2957) the Iſt Day of Juus in the Year. above- 
laid, at Weſtminſter alareſaid, he ſhewed the ſaid Kingsmll Eyre the aht nents 
faid Bill, ' with the Indorſement thereupon made, and then and there ſon upon , 
required him to accept the ſaid Bill, which the ſaid Kingsmil/ then and whom it was 
there refuſed to do, or ever to x pcs agile ate an pF OO 
hen o 2 6a TO QUO, or ever to pay the ſaid 20 J. therein mentioned; of fuſed to ac⸗ 
which Premiſles the ſaid John S{eddadl afterwards, (o dit) the 8th cept it. 
Day of Zane, in the Year aforeſaid, at Neſtmiſter aforeſaid, had No- 
tice, by Reaſon of which Premiſſes. he the ſaid John Sleddall, F ACCOr- By which ; 
ding to the Uſage and Cuſtom of Merchants, became, and is charge- he became 


"x 
4 


# 


Bul of Exchange. And the ſaid Zobn Sleddall being ſo chargeable, af- 

terwards, (0 wit) the ſame Day and Year at Weſtmjuſter aforeſaid, 

th Conſideration, thereof, undertook, and to the ſaid John Morron, 

1 D 154 erp faithfully, promiſed, that he ſaid ohm Sleddall, would = 

_ 15 „tent and pay to the ſaid John Morton, the-fame 
ee, © te whereas the ſaid Jahn Sleldall, the 3oth Day r 
ſaguſt, in the Year aforeſaid, was indebted to the ſaid John Mor- 

% ton, 


able to pay to the ſaid Zohn Morton, the faid 20 J. mentioned inthe ſaid Noble to par. 


made a Bill. 
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kendant; 


papable to Teſter afterwards, (to wit) the 7th Day of May in the ſaid Year 
Belaſyſe, of our Lord 1697, at Southwark aforeſaid, had Notice, and 4 


By which he 
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> ron, in 80 J. for Money by the ſaid John Steddall before that Tim 
received, to the Uſe of the ſaid John Morton; and being ſo indebted, 
the ſaid John Sleduall, the Day and Year laſt aboveſaid at Ve. 
mi nſter aforeſaid, in Conſideration thereof, undertook, and then and 
there faithfully promiſed to the ſaid 7ohn Morton, that he the ſaid 
John Sleddall would well and truly content and pay to the ſaid Joh 
Morton, the ſaid 80 /. whenever he ſhould be thereto required. Ne. 
vertheleſs the ſaid Zohn Sleddall little regarding his ſaid ſeveral Pro- 
miſes and Undertakings, but wickedly and fraudulently intending, 
craftily and ſubtilly to deceive and defraud him the ſaid 7ohn Mor. 
ton in that behalf, hath not paid the ſaid ſeveral Sums of Money, or 


o 
o 
EY 


any Part thereof to the ſaid 7ohn Morton, altho the aforeſaid Joby [5 


Sleddall was requeſted thereto by the ſaid 7ohn Morton afterwards, 
(70 it) the 3ziſt of Auguſt, in the Year aforeſaid, and often after 
that Time at J/e/tminſter aforeſaid, but always hitherto hath, and ill 
doth refuſe fo to do, to the Damage of the ſaid Fohn Morton, 801, 
for which he brings this Suit, and ſo forth. mk, 


Belaſyſe againſt Heſter. 
Trin. 9 N. 3. Roll 493. 


* 


Declaration Furrey, (to wit) John Heſter was attached by his Majeſty's Writ of | 


upon a Bill Pp;4; iſſuin ic ( 130 10 Rs | 
ol Exchange Privilege, iſluing out of this Court, to anſwer to Richard Belaſjſe, 


by the Pzo- Eſq; one of the Clerks of John Cooke, Eſq; Principal Prothonotary 


ſecutoz to of his Majeſty's Court of Common Bench, according to the Liber- 
> - nally oe ties and Privileges of the ſame Court, for the ſaid Prothonotary, or 
payable a- any of his Clerks, and other Officers of the ſame Bench, from the 
pos os Time whereof the Memory of Man is not to the Contrary uſed and 
Lut. 1589. approved of in the ſame, of a Plea of Treſpaſs upon the Caſe, and 
. forth. And whereof the ſaid Richard in his proper Perſon com- 
plains, that whereas the firſt Day of May, in the Vear of our 

Lord 1697, and long before, as well the ſaid 7ohn Heſter, as one 


That the Milliam Greveſon, were Perſons trading in the Way of Merchandize, 
Defendant and negotiating and uſing Commerce within this Kingdom of Eng- 


ant one B1%- land, (io wit) at Southwark in the ſaid County of Surrey. And the 


Merchants. ſaid William the fame Day and Year at Southwark aforeſaid, accor- 
That Greve- ding to the Cuſtom of Merchants, made his certain Bill of Exchange, 
fon made a bearing Date the ſame Day and Year, directed to the ſaid Fohn Heſter, 
4 Exe and thereby requiring the ſaid John Heſter in ten Days after Sight of the 
Din up ſaid Bill of Exchange, to pay to the ſaid Richard by the Name of Rich. 
on John Hef. ard Belaſyſe, Eſq; or to his Order, the Sum of ten Pounds for the like 
ter the De- Sum received of Mr. William Wilkinſon. And the aforeſaid John 


Sight of the ſaid Bill of Exchange, and according to the Uſage and 


Chat he ac⸗ Cuſtom of Merchants, then and there accepted the ſame ; and by 


tame th? Reaſon thereof, he the ſaid ohn Heſter became liable to pay to the 
ſaid Richard the ſaid 10/. in the ſame Bill of Exchange, mention 
ed according to the Tenor and Effect of the ſaid Bill; and being 


became tia. liable, the aforeſaid John Heſter afterwards (to wit) the ſame Da) 

ble, e. and Year laſt aboveſaid, at \S$0urhwark aforeſaid, in Conſideration 

undertook, and there faithfully promiſed the ſaid Richard 
, | 2 cif 
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Heſter afterwar« 5, (70 17). the ſame Day. and; Near at 
1 


aforeſaid, in Og 
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lently intending to deceive and defr: 
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the ſaid” Richard the faid ſeveral _Sums, ; or any Part thereof, but 


hitherto hath, and Rill doth altogether refuſe 0 todo, to the Damage © 
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of the ſaid R. Twenty Pounds; and therefore he brings this Suit, 
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and ſo forth. hit ed iat een e 

Perle againſt Jenner and othets. 
©. Trinity Term, the Tenth of King George. 
London (to wit): Thomas Jenney, late of the City of Norwich, 
in the County of the faid City, Eſquire; John Theophilus Deſagu- 
liens, late of the Pariſh of St. Margaret s, Weſtminſter, in tlie County 
of Middleſex, Doctor of Laws; Thomas Moore, late of Lincolis 
Inn, in the County of Middleſex, Eſquire; Andrew Robinſon, late 


That the 
Defendant | 
dꝛew a Wilt 
of Cx- 
change, 


of the Pariſh of St. Margaret's, Weſtminſter; in the County of Middle © 


ſex, Eſquire; Thomas Burdus, late of the Pariſh of St. Marga- 
ret, in the County of Middleſex, Eſquire ; John Lawton, 


late of the ſame Place, Gentleman; and William  Branthwait, © 


late of the Middle Temple, London, Eſquire; . were attached 15 
to anſwer to Nicholas Herle, Eſquire, of a Plea of Treſpafs on tie 


Caſe; and whereupon, the ſaid Nicholas, by James Rider, his Attor- 


ney, complains, That whereasthefaid 7. J. F. 7. . N U *: £93 


J. B. J. L. and V. B. together with John Collier, lote of the Pa- 


riſnh of St. Martin's in the Fields, in the County of | Middleſex; 


Gent. and Robert Hachet, late of Meſtminſter, in the County of 
Middleſex, Eſquire, (which ſaid Johm Collier and Robert Hackett now 
ſtand outlaw d by Proceſs, for that Purpoſe had in this Court, upon 


the ſaid Writ, at the Suit of the ſaid Nicholas, of the Plea aforeſaid) EF 


the 'Twenty-ſeventh Day of September, in the Year of our Lord One 


Thouſand Seven Hundred and Twenty, at London, in the Pariſh of 


St. Mary le Bow, in the Ward of Cheap, according to the Uſage 
and Cuſtom of Merchants, 'Time out of Mind uſed and approved of; 
made their Bill of Exchange, ſubſcribed with their own Hands, bear- 
ing Date the ſame Day and Year, and directed the ſaid Bill of Ex- 
change to one John Pratt, Eſquire, by which ſaid Bill of Exchange, 

the lame Thomas, Fobn, Theophilus, Thomas, Andrew, Thowsas, 


Cc +. Foba 


Diretted to 
John Pratt, 


Eſq; there⸗ 


by requiring 
him to pay 
to the 
Plaintiff 
19451.on 


Demand, 
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That he re- aforeſald, the 5 Fi ol gare Noti tö the, faid Jah the 
n | |. of Exchange, atid then 4 hens required bim ro accept. the 
opt it ſame, And to pay the = —_ cotitain'd,” according to the Uſag: 

and Cullom of Metthants aforefaid,”. ant abcar ny, to the Tenor ot 
| 32 | 1 ther ard here refuſed fo py 

Char by the cept the lane Bill of on Ve ur to ay the Money 5 8 Con. 
— 44 tain'd; and the ſaid Nitholas, afterwards y an 

they became Year laſt mention d, gave Notice thereof 1 to the 1a fo 7. D. 


liable, 7. . A. R. Te 5. * L. W. . 1 R. (to wit at 1 0 afore. 


c 
and allo by Force of the ; 


ur Gon of Metchants, Time dul of 
Mind ed and approved of, they the fad T. J. 7. 7. T. M. 4 


DD 1 R. Ye Gil to the Uſage and Cuſtom 
of pan became, and are liable to pay to the Cai Nicholas the 


And being ſaid —. 1 d in. the * Bill, accordin 1 7 to ys Tenour of the ſame; 
4 te and they the fad . J. J. I. T. N. D and 


. beg by liable e ras, (to wit) Bo hi y and Year laſt 

I, mention'd, at London aforeſaid, inthe Pariſh and Ward aforeſaid, in 

Conſideration, of tho Premiſſes, undertobk; and then and there faith- 

fully promiſed, that they the ſaid 7. J. FI dM: 4 THY. 
3 and R. would well and truly content and pay to the ſaid 

N. the ſaid Sum of Money mention'd in the ſaid Bill hene ver they 
ſhould be thereto requ ere And whereas the ſaid 7.7. 7. T. WT. 

F. J. I. and R. afterwards (to wit) the ſaid Todi kei Day 

of September, in the Year One Thouſand Seven Hundred and Twenty 


That the aforeſaid, at London aforeſaid, in the Pariſh and Ward aforeſaid, ac- 
Dekendants 


3 cording to the Uſage and Cuſtom of Merchants aforeſaid, Time out of 
ther Bill. Mind uſed and approved of, made a certain other Bill of Exchange, 
Whereby ſign ' d with their own Hands, bearing Date the ſame Day and Year laſt 
8 mention d, and directed the ſame Bill of Exchange to the ſaid ohn Pratt, 
Pratt to pay Efq; by Which ſaid Bill of Exchange laſt mention d, the ſame 275 "ul 
lone J. N T. M. 4. T. F. L. NV. A. J. B. L. F. C. and R. fe. 
his Hands, queſted the ſaid 7ohn Pratt to pay to the ſaid Richard, u upon Demand, 
belonging to another 'Thouſand Nine Hundred Forty- five Pounds out of Money in 
8 the Hands of the ſaid Fohn Pratt, belonging to the Proprietors of 
Devonſhire' the Devonſhire Mines and Quarries, - being Part of the Confideris 
Wines, &c. tion- Money for the Purchaſe of Veſt Buckland. And afterwards, 
(to wit) « faid Firſt Day of October, in the ſaid Year One Thou- 
That he re- ſand Seven Hundred and Twenty, at London aforeſaid, ' in the 
_ ae Pariſh and Ward aforeſaid, he the ſaid Nicholas gave Notice to the 
aid F. Pratt of the ſaid Bill of Exchange laſt mention d, and then 
and there required him to accept the ſaid Bill, according to the Uſage 
and Cuſtom of Merchants, and to pay the ſald Bill laſt mention'd, ac- 
eorqding to the Tenor of the ſame, but the ſaid ohn Pratt then and 
there refuſed to accept the ſaid Bill laſt mention d, or to pay the ſame: 
And the ſaid Nich afterwards (to wit) the ſame Day and Year laſt 
mention'd, gave Notice thereof to the ſaid 7. FT: e J. 
5 1 8 and R. (to wit)' at * London aforeſaid, in the Pariſh and Ward 


n 4 


— Acions on the Caſe. 


N. , * WL I 90 — — 


; R "oy y v VI e o _ That bp rea 
aforeſaid, and by my yea b. by F the Cuſtom of Mer 22 
chants aforeſaid, IN * . J. 4 oy . 1 J. J. 60 N 220 ac the Bekend⸗ 

. id Cuſtom, then and there became, and are liable to ant became 
cording to the ſa 1 F liable, and 
being ſo lia⸗ 
ble pꝛomiſed 
the to py, &. 


pay to the ſaid Nicholas the ſaid Sum of Money ſpecified in the ſaid 
laſt mention d Bill, according to the Tenor of the ſame; and being ſo 
liable, the ſaid T. J. J. T. 4. 7. J. J. W. and R. afterwards, 
ſame Day and Year laſt mention d, at London aforeſaid, in the Pariſh 
and Ward aforeſaid, in Conſideration thereof, undertook, and then 
and there faithfully promiſed to pay to the ſaid N. the Sum of Money 
mention'd in the ſaid laſt mention'd Bill, whenever after they ſhould 
be thereto required. ; 


Then comes an Indebitat Aſſumpſit for Money due for, and unpaid, 


upon buying ſeveral Lands and Tenements of the Plaintiff by the De- 
fendants. | 85 
Another Indebitat' Aſſumpſit for Money lent. 
The like for Money had and receivd. | 


This Caſe is reported in Modern Caſes in Law and Equity 265, by 
the Name of Jenney and Hale, but the true Name of the Caſe is up- 


on the Writ of Error, Zenney and others and Her/e. 
And altho in the Common Pleas the Plaintiff had Judgment, yet 
this Judgment was reverſed in the Court of King's Bench; and what 


was inſiſted upon for the Defendant in Error, in ;Maintenance of the 


udgment, was, that this was a good Bill of Exchange, inaſmuch as 
tit had all the Qualities of ſuch a Bill, that is, the Drawer, Payer and 
Drawee, and that a Set Form of Words was not neceſlary in Bills of 


Exchange, nor that it muſt be between Merchants, on the Reaſon of 
the Caſe of Bellaſis and Heſter, in Lut. 589. : 
E And that the Drawing and ſigning every Bill of Exchange imply'd 
* a Conlideration for ſo doing; ſo the expreſſing the Money to come 
* out of a certain Fund did not make it worſe. 1 5 

But in order to reverſe this Judgment, it was inſiſted on the other 
Side, That this was not a good Bill of Exchange, becauſe contingent, 
and payable only in Caſe that the Perſon, upon whom it was drawn, 
had ſufficient in his Hands out of ſuch Fund; for if the Perſon had 
not ſufficient in his Hands, he might have refuſed to accept it, and 
could not be charged for Non- acceptance, therefore not a perfect and 
compleat Bill of Exchange, within the Intention of the Law, that 


favours Bills of Exchange for the Benefit of Trade, becauſe they are 


to be negotiable. „ 
= And it was ſaid by the Court, that this was no more than a Directi- 
on or Appointment to the Caſhier, to pay the Money, and doth not 
anſwer the Neceſſity of Trade; for as it is not negotiable as a Bill for 
Money, it would be hard to charge the Drawer; for if he might be 
charg d with ſuch a Note, then every Man, who gives his Steward 


an Order or Authority to pay Money, might be charg d for Non-pay- 


ment. 


It was ſaid by the Court, that Cuſtom had carry'd Bills of Ex- 
change a great Way, but never ſo far as to make them payable out of 
a particular Fund; and for theſe Reaſons, and ſome others, (but theſe 
the moſt material) the Judgment was reverſed. 3 
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bk theDzaw- upon 


Thee, oz 


And if ſuch 
Merchant, 


dꝛa bon 


100 . | 3 
John Lewin againſt Francis Bzunetti, on a Writ 
of Error in the Exchequer- Chamber, upon a Juds. 
, Re 0005 06T 0 


Pleas before our Sovereign Lord the King at Weſtminſter, of the Term 
of the Holy Trinity, in the Fourth Tear of the Reign of our Hob. 


reign Lord james the Second, King of England, Oc. Roll 4" 


Declaration Be it remember d, That heretofore, (that is to ſay) in Eaſter Term 


in an Attion ]. | J 4 | 
upon a Bill laſt paſt, came before our Sovereign Lord the King at Weſtminſter, 


ol Exchange, Francis Brunetti, Merchant, by E. V. his Attorney, and then 


which the brought here into the Court of our ſaid Sovereign Lord the King, 


Plaintiff 


Fad nad fox. © certain Bill againſt John Lewen, Merchant, in the Cuſtody of the 
the Honour Marſhal, and ſo forth, in a Plea (or in an Action) of 'Treſpak 


Bil. and Richard Roe, which ſaid Bill followeth in theſe Words (to wit) 


Lutw. 896. London (to wit) Francis Brunetti, Merchant, complains of Joby 


AQ 


Lewin, Merchant, being in the Cuſtody of the Marſhal of the 


* Marſhaſſey, of our Sovereign Lord the King, before the King hin- 
That Lon- * ſelf, for this Cauſe (that is to ſay) That whereas the City of Lon. 
C 


don is an "Ie HTK ov . n 
„ don is, and Time out of Mind hath been an ancient City; And 


ty, and that Whereas the City of Leghorn, in Parts beyond the Seas, is, 


Leghorn is © and Time out of Mind hath been an ancient City: And whereas 


1 _ * an Uſance mention'd in any Bill of Exchange, directed by any 


Merchant reſiding in London, for the Time being, to any other 
Merchant dwelling in the City of Leghorn, for the 'Time being, 
is, and during tie Time aforeſaid hath been, according to the Cu- 
ſtom uſed among Merchants, 'Three Months from the Date of ſuch 


That a U- © Bill of Exchange. And whereas, at London, aforeſaid, (to wit) at 


lance in 


BillsofEx- the Pariſh of St. Mary le Bow, in Cheap Ward; there is, and 


change from * 'T'ime out of Mind hath been a Cuſtom uſed and approved of among 
rage s © Merchants, and other Perſons trading and uſing Merchandize at i 

Thzee © London, and Merchants at the City of Leghorn aforeſaid, (that is 

. : to ſay) that where any Merchant dwelling or reſiding at London a- 


ſtom foz the foreſaid, hath drawn any Bill or Bills of Exchange, according to the 
Dꝛawing of * Uſage of Merchants, (to wit) a firſt, ſecond, third, and fourth, of 
One, Tipo, one and the fame Tenour and Effect, and for one and the ſame Sum, 


Four Bills and directed ſuch Bills of Exchange to any Merchant refiding at 


of Exchange Leghorn aforeſaid, thereby requiring ſuch Merchant, to whom ſuch 


8 Bill hath been ſo directed, to pay at a Uſance, any Sum of Money 


And if ſuch * ſpecify d in ſuch Bill of Exchange, to any Merchant therein named, 
Sn © or his Order, for Value receiv'd from the ſame Merchant to whom ſuch 
ills toany Bill of Exchange hath been appointed to be paid, and to place the 
3 * ſame to Account, as by Advice; and if ſuch Merchant, to whom Pay- 
L ment of ſuch Bill of Exchange hath been ſo directed, refuſe to accept 
the ſame, upon a Requeſt made to him for that Purpoſe, by which, ſuch 
Bill of Exchange, according to the Uſage of Merchants, hath been du- 
ly proteſted, for Non- acceptance thereof: And if any other Merchant, 
Den Ac. r other Perſon exerciſing Commerce, upon Notice thereof given to 
ceptance, | him of ſuch Proteſt of ſuch Bill of Exchange for Non - acceptance thereof, 
Ind ik another Merchant ſubſcribes to pay, koz the Honour of the Dzawer, 1 | 
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upon whom 
it was 
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4 _ fon 


the Caſe, and there are Pledges to proſecute (to wit) John Die 


LAI 


TIS 
x 


ca wy a — — - 
\ * 
* 
* . 
' 
. 
* 


— 


WA Sar ht a tool 


* . 4 - » o ö 
— Py * . 
, ad — ai "NO Y 
— ———— 
- — n — . : = D 3 - i 8 . p 
= 1 * % a . — -v - 
4 4 a , _ — 
) : | 77 1 N * = * F 8 ＋ * a 45 
. . 1 S 'E ; * c 
5 +48 * X 
1 1 - g Y » 1 5 
y Wi : if x 23 2 1 —— . vw cn 7X * * SY 2 2 at EEE 0 of - 
1 „ * © » 


CEN 


- the Behalf, and for the Honour of ſuch Merchant who had drawn 
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all the Time aforeſaid, and ought to pay the Sum of Mo. 


| CY 


ſame, and ſubſcribed any Note, according to the Uſage of Merchants, 
upon the Return thereof: And if ſuch Merchant to whom, or to and it tuch 


ing to the Uſage and Cuſtom of Merchants, order d the Payment able, 


Merchant named in ſuch Indorſement, for Value receivd from the 


ſuch Merchants: And if ſuch Merchant, in ſuch laſt Indorſement and ſuch 
named, by any other Indorſement upon the ſame Bill of Exchange, laſt Juvozſee 


Sum of Money mention'd in the fame Bill, to be made to any other 


Bill of Exchange to be proteſted, according to the Cuſtom of Mer- 


pointed to be made; 'then ſuch Merchant, or other Perſon exer- 


ſach Bill, undertook to pay ſuch Sum of Money mention'd in the 


whoſe Order, ſuch Bill had {6 been appointed to be paid by any In- Merchant to 
dorſement made upon any of the ſaid Four Bills of Exchange, accord- coop = . 


of the ſaid Sum of Money, mention d in the ſaid Bill to any other 


ſme Merchant: And if ſuch Merchant in ſuch Indorſement na- indostes 
med, or his Factor, lawfully Authoriz d for that Purpoſe, by any the (aid 
Indorſement upon the ſame Bill of Exchange, according to the Cu- — os 
ſtom of Merchants, ordered the Payment of the ſaid ' Sum of Mo- Jnvozfee in- 
ney mention'd in the ſame Bill, to be made to any other Merchant Pons the 
named in the ſaid Indorſement, or his Order, for Value receiv'd from © 


according to the Cuſtom of Merchants, order'd the Payment of the 33 0 


* 4 


Merchant, or his Order, for Value receiv'd upon Account: And if and ſuch tat 
any ſuch Merchant, in ſuch laſt Indorſement' named, by any other Invozſee in- 
Indorſement upon the ſame Bill of Exchange, according to the Cu- . ines h 
ſtom of Merchants, ordered the Payment of the ſame Sum of Mo- and ff tuch 


ney mention'd in the ſame Bill, to be made to any other Merchant, laſt Andorſee 


or his Order for Value in Exchange: And if ſuch Merchant, to whom — >The : 


ſuch Bill of Exchange had fo been directed, refuſed, or neglected to and if ſuch: 
pay ſuch Sum in ſuch Bill of Exchange mention'd, according to the 19 
Tenour and Effect of the ſaid Bill of Exchange, and the ſeveral In- Bat is di- 
dorſements thereon made; but inſtead thereof, permitted the ſame _ -D 

| t, 
chants, for Non- payment thereof; and if any other Merchant or Mer- the Bill is 


chants, upon Notice of ſuch Proteſt, for Non-payment of ſuch Bill — 


of Exchange, on the Behalf, and for the Honour of fuch Merchant other Mer 


to whom, or to whoſe Order, the ſaid Sum of Money mention'd chant, fon the 
in the ſame Bill of Exchange, had fo been appointed to be paid, the Babs; 
and who ſo firſt indorſed the ſaid Bill, pay'd the Sum of Money pays ſuch | 


mention'd in the ſame, ſo proteſted as above for Non-payment Bill, and 


thereof, and all Charges, Coſts and Expences, for Non-payment — 


of the ſame Bill of Exchange, due and payable, according to the Charges; 
Uſage of Merchants, to ſuch Merchant, in ſuch laſt Indorſement 
named, to whom Payment thereof by the fame had been fo __; 
eiſing Commerce, who, on the Behalf, and for the Honour of ſuch N f 
Merchant, who made ſuch Bill of Exchange, had undertaken to pay undertaking 
the Money mention'd in ſuch Bill, upon Notice given him of ſuch * * | 
Proteſt of ſuch Bill of Exchange for Non-payment thereof, and of fox the Bo- 
tne Payment of the Sum of Money mention'd in the ſame Bill, to- ——— 
gether with all Charges, Coſts, and Expences on the Part of the — per 
Merchant, to whom, or to whoſe Order, the Sum mention'd in the the laid 
ſame Bill was appointed to be paid, and who firſt indorſed the Bill. 
fame Bill, became chargeable, and hath been accuſtom'd, during 


A J 5, 
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n 5 „„ — — —— 
15 . Tis now not uſual, but needleſs, thus to ſet forth the Cuſtom of Merchants 
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y of declaring is as in Fol, 108, Poſtea. 1 


. 88 * 
22 * 


7 ORC 


E 
— 


— — 
272 
— . > - og * 
— 
by — WET 3 


r 
. SY ne 
2282 a ns 5 a. 


. N 
1 A 2 
n 


c K 
zer — r 
.... ͤ——— Ga 


— 
. 


- N * 
Ft dt SIE 


= — 6 * 2 
5 — — — 2 —— SERS 
— — 2 * rs — — r 


, » EE adn - . rays ene > 
e . ͤ —— mg — ö 


SST S DS og rr" 
7 7 * 


28 —— — SR 
2 — — A 
2 DW * ” 


— _ 
PETE 2 * * o 24 — 2 * — ron es l : 
22 = * * C — > pg by — — — 2 5 — 
—ꝛ — — a IS wan - EE Oe monpepay 4 r r 2 — — —  — — n 
2 2 2 ok — J — — . 8 ot * OY s Y — 4 — 
2 ͤ TTP 1232222 ͤ K ̃ — 9 ei Rae GIF D IT 2 CEE a / 2 —— matey 
1 3 rr 2 2 — pl 2 22 „ 
Sd AS RR CRET Mir £2 AI TER Ih 
* - 4 5 — — tha 


2 
OY 


| 


4 
THY 
F 
Py | : 
bf i 
Sil 
, ' 
i | - 
tj 
i 
. 
17 
(| 
U. * 
i \ 
\þ : 
| Þ 
, 6 
'+B 
7 


fendant aid 


. 
* 
— . — — — —nnn tc 1 2 YA 333 3 5 
102 | | Actions on the Caſe. 
—— — n — — — . — . — — * 8 — — — — cy 4 


© ney mention'd in ſuch Bill of Exchange, (the ſame, or | any Par 
thereof, not being paid upon any of the ſaid Four Bills of Exchange) 
© and all Charges, Coſts, and Expences for Non-payment of the laid 


SWum of Money, in the ſaid Bill of Exchange proteſted for Non. MR 


payment thereof to ſuch Merchant, to whom the Payment of the 
© ſame was appointed to be made: And whereas on the Nineteenth 
Day of July, One thouſand fix hundred eighty-ſix, at London afore- 
That one A. ſaid, in the Pariſh and Ward aforeſaid, one Abraham Henrique 


H. being a „ 5 eee. 
Merchant, Valentine, then and there exerciſing the Trade of a Merchant, ac- 


* 
— 
* 
— 
„ 


made four cording to the Cuſtom of Merchants aforeſaid, made Four Bills of 


Bills of Exchange, all of them bearing Date the ſame Day and Vear, and 
ns all of them of the ſame Tenour and Effect, and for one and the 


and Tenour, ſame Sum, and directed the ſaid Bills of Exchange to one Jacob 
direited to Abendland, then at Leghorn, in Parts beyond the Seas, trading to, 


Jacob 


Abendano; And uſing Commerce at London aforeſaid, in the Pariſh and Ward 


and by the aforeſaid: And by the firſt of the ſaid Four Bills of Exchange, 
firſt requeſt- the ſaid Arabam requeſted the ſaid 


2 that his firſt Bill of Exchange, to the Order of the ſaid Prancis 


firſt Bill to 3 —, then reſiding at London aforeſaid, in the Pariſh and Ward 


abr Onder of aforeſaid, and there exerciſing the Trade of a Merchant, Five Hun- 
B. 500 


Pieces of dred Pieces of Foreign Money, call d Pieces of Eight -Mexico and 


Foxeign Seville, for Value from the ſame F. B. and to place the ſame to Ac- 
Woney, count, as by Advice; which ſaid Bill the ſaid Francis afterwards, 


(to wit) on the Ninth Day of September, in the ſaid Year, at Leghury 
aforeſaid (to wit) at London aforeſaid, in the ſaid Pariſh and Ward, 
ſhewed to the ſaid Jacob Abendano, and then and there required 
the ſaid 


to accept it. accept the ſame, by reaſon of which, the ſaid Bill of Exchange al- 


terwards (to wit) on the ſame Ninth Day of September, in the ſaid 


Year, at Leghorn aforeſaid (to wit) at London aforeſaid, in the ſaid Pa- 
| riſh and Ward, according to the Cuſtom of Merchants, was duly pro- 
J. L. the De- teſted for Non- acceptance thereof: Of all which ſaid Premiſſes, the 


— No- John Lewin afterwards, (to wit) the ſame Ninth Day of Sep- 


ice, tember, in the ſaid Year, at London aforeſaid, in the ſaid Pariſh and 


Ward, reſiding and exerciſing Commerce there, had Notice, and then 


and there ſaw the ſaid Proteſt in Writing, and thereupon the ſaid 7h 


Lewin afterwards (to wit) the ſame Day and Year, at London atore- 
ſaid, in the ſaid Pariſh and Ward, made and ſubſcribed with his own 


accepted to Hand, according to the Cuſtom of Merchants, a certain Note in Wri- 


pay, kot the ting, on the Behalf, and for the Honour of the ſaid Abraham, and there- 


Monour of 


the Dzawer, by promis d to pay that Bill of Exchange upon the Return thereof. 
And whereas the faid Abraham, by the ſecond Bill of the ſaid Four 
Bills of Exchange, required the ſaid Facob, at a Uſance, to pay that 


his Second Bill of Exchange, (his firſt not being paid) to the Order off 


the ſaid F. Five Hundred Pieces of Foreign Money, call'd Pieces of 
Eight of Mexico and Seville, for Value of the ſaid F. and to 
place the ſame to Account, as by Advice. And whereas the ſaid 
Francis afterwards (to wit) the Day and Year aforeſaid, at Lon- 
don aforeſaid, in the faid Pariſh and Ward, according to the Cuſtom 


T. indoxfed of Merchants, by his Indorſement upon the ſaid Second Bill of Ex- 


the ſecond change, required the ſaid Jacob to pay to the Order of one Anares 


Bill to th 4% Cyſta, then exerciſing the Trade of a Merchant, named in the 


O2:der of A. | . : 3 . 
de Cota, ſaid Indorſement, the aforeſaid Five Hundred Pieces of Foreign 


4 MD nb 


Jacob to pay, at a Uſance, 


a i J. A. to accept the ſaid Bill, according to the Cuſtom of 
J A. retuſed Merchants; but the ſaid 7. 4. then and there altogether refuſed to 


Money 


27 


of one Paolo and Feronimo, then exercifing the Trade of Mer- 
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Money, mention d- | INQOTLEC Of Excl ge, for Value 1 p th 
of him receivd. And whereas one b Mendes de oft. Factor 1 
to the ſaid Alvares de Coſta, (lawfully authorized) the fame Day, rized, in- 
Vear, and Place, by an Indorſement upon the ſaid Bill of Exchange, doetted the 


e F ? ſame to the 
according to the Cuſtom of Merchants, required the ſaid Jacob to Order of . 


pay to the Order of one Mamitl de Vega, then -exerciſing the de Vega. 
Trade of a Merchant, named in the ſaid Tndorſement, the ſaid Five 


Hundred Pieces of Foreign Money, mention'd in the ſaid indorſed 


Bill of Exchange, for Value on Account. And whereas the ſaid 
Manuel de Vega, the ſame Day and Vear, at Amſterdam, (that is Manuel de 


to ſay) at London aforeſaid, in the ſaid Pariſh and Ward, by an 5 
Indorſement upon the ſaid Bill of Exchange, according to the fame to Pao- 


Cuitom of Merchants, required the ſaid Jacob to pay to the Order 19and, Jero- 


renſi. 


* 


chants, named in that Indorſement, the aforeſaid Five Hundred Picces 
of Foreign Money, mention d in the ſaid indorfed Bill of Exchange, 


for Value of the ſaid P. and 7. And whereas the ſaid P. and J. 767 
the ſame Day, Year and Place laſt aboveſaid, by their Indorſement Wo in: 


dozſed the 


upon the, ſaid Bill of Exchange, according to the Cuſtom of Mer- dame to A. R. 
_ chants, requeſted, the ſaid Jacob to pay to the Order of one Aurelio 0 


Re zonica, then exerciſing the Trade of a Merchant, named in that 


Indorſement, the ſaid Five Hundred Pieces of Foreign Money men- 


tion d in the ſaid indorſed Bill of Exchange, for Value upon Ac- 
count. And whereas the ſame Aurelio, the ſame Day and Vear, at 
Fenice, (to wit) at London aforeſaid, in the ſaid Pariſh and Ward, 
by an Indorſement upon the ſame Bill of Exchange, according to Who in- 


the Cuſtom of Merchants, requeſted the ſaid Jacob to pay to the doꝛled the 


| | * g a my fame to J. A, 
Order of one Jacob Arges, then exerciſing the Trade of a Mer- 


chant, named in the ſaid Indorſement, the ſaid Five Hundred Pieces 
of Foreign Money, mention d in the ſaid indorſed Bill of Exchange, 
for Value in Exchange, with Falerio Cypriani, which ſaid Bill of 
Exchange, the ſaid Francis afterwards (that is to ſay) the 'Twen- 
tieth Day of October, in the ſaid Year, at Leghorn aforcſaid, (to 


wit). at London aforeſaid, in the ſaid Pariſh and Ward, ſhewed to 
the ſaid Jacob Abendano, and then and there required him to pay 
the ſaid Bill, according to the Tenour and Effect of the ſame, and 


the Indorſement thereon made; but the ſaid Facob Abendano then J. A. refuled 


and there totally refuſed ſo to do; by which the ſame Bill of Ex- Bil! "_ 
change afterwards (to wit) the ſame Day, Year and Place, was 
Proteſted in Writing for Non-payment thereof in due Manner, ac- 

_ cording to the Cuſtom made Uſe of among Merchants for that Pur- 


Bill. 


* 9 + 7 5 


poſe. © And thereupon; one P. A. B. and L. A. B. afterwards (to That one p. 


wit) the Day and Year aforeſaid, then exerciſing the Trade of 4 n loch 
Merchants, having Notice of the ſaid Proteſt of the ſaid ſecond Bill foz the 


Bill of Exchange for. Non-payment thereof, then and there, in the Ponour of 


Behalf, and for the Honour of the ſaid Francis, paid the ſaid Five As . 
Hundred Pieces of Foreign Money mention' d in the ſaid Bill of Ex- 
change, and the Charges, Coſts and Expences, amounting to Ten 


Pounds of lawful Money of "England, for Non-payment thereof, 


zo toe ſaid, Jacob Arges, to whom the ſaid Bill was laſt indorſed. 
Of all which Premiſles the ſaid Fobn Lewin, afterwards (to wit) 
the Firſt Day of December, in the ſaid Year, - at Lond: aforeſaid, 
in the ſaid Pariſh, and Ward, had Notice, and then and 1 3 


eee 4 
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the ſaid Bill of Exchange fo return d as above; by Means whereof 
and by Reaſon of the Premiſſes, the aforeſaid. J. L. by the Cuſtom 
of Merchants, and the ſubſcribing the aforeſaid Note, became 
That by rea- chargeable with the Payment of the ſaid Five Hundred Pieces of 


fon thereof 


the Defeny- Foreign Money mention d in the faid Bill of Exchange, and all 
ant became Charges, Colts and Expences to the ſaid Franciy, by Non-payment 


Liable to par ©. f, IR , , II AT Os 
che lad thereof: And thereupon the aforeſaid 7. L. aſterwards (to wit) the 


Woner. ſame Day and Year, at London aforeſaid, in the faid Pariſſi and 


W Ward, in Conſideration of the Premiſſes, undertook, and then and 
. Content and pay to the ſaid Francis the ſaid Five Hundred Pieces 
of Foreign Money, or the Value thereof, being One Hundred and 
Twelve Pounds of lawful Money of England, and the Charges, 
Coſts and Expences aforeſaid amounting to the Sum of Ten Pounds, 
whenever he ſhould be thereto required: Nevertheleſs, the ſaid 
John, not regarding his Promiſes and Undertakings aforeſaid, but 
contriving, and fraudulently intending in this Particular craftily 

and ſubtily to defraud and deceive the ſaid Francis, hath not paid 

to the faid Francis the ſaid Five Hundred Pieces of Foreign Money, 

or the Value thereof, being One Hundred and Twelve Pounds, or 

any Part thereof, nor hath in any Manner made him Satisfaction for 

the ſame; altho' the ſaid John afterwards (to wit) the Firſt Day of 
Zamary, in the Year aforeſaid; at London aforeſaid, in the ſaid 

Pariſh and Ward, was thereto required, but altogether hath, and 

ſtill doth refuſe ſo to do, to the Damage of the ſaid Francis One 
Hundred and Fifty Pounds; and therefore he brings this Suit; to- 
gether with this, That the ſame Francis is ready to verify, that the 

» FYaid Third and Fourth Bills of the ſaid Four Bills of Exchange were 

never paid by the ſaid Jacob Abendano. „„ 

Upon this it as pleaded, That he made no ſuch Promiſe, and a 

Verdift found for the Plaintiff, and a Writ of Error brought and 
alledg d in Behalf of the Plaintiff in Error, that it did not appear 

that the Money was paid to the laſt Indorſce, for want of the Words | 

Jacob Arges, &c. nſerted by me, as may be ſeen above, where they 


are in a different Character; but it being after a Verdift, it was 


Held, That it ſhall be intended, that the Money was paid where it 
ought to have been. 5 ; % on 


Death againſt Serwonters on a Writ of Error in 
the Exchequer Chamber, upon a Judgment given 
in the King's Bench. „„ 45 


Pleas before our Sovereign Lord the King at Weſtminſter, of the 
Term of St. Hillary, in the 36th and 37th Tears of our late H. 
gereign Lord Charles the Second, late King of England, and the 

firſt Tear of the Reign of our Sovereign Lord James the Second, 
now King of England. and ſo forth. Roll 6G. 


Lundin (to wit): Be it remembered that heretofore (that is 19/21) 
in the Term of St. Michael laſt paſt, came Cornelius Serzwonters Mer- 


chant, before his late Majeſty. Charles the Second, late King of 
England, by John Green his Attorney at Weſtminſter ; and then 


brought 


# © 
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there faithfully promiſed, that he the ſaid John would well and truly 
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brought there into his ſaid Majeſty's Court, his certain Bill againſt 
Thomas Death Merchant, in the Cuſtody of the Marſhal, and 
ſo forth, of a Plea of Treſpaſs upon the Caſe, and the Pledges of 
proſecuting are John Doe and Richard Roe; which ſaid Bill 
follows in theſe Words. London (/) © Cornelius Serwonters 
complains of Thomas Teath Merchant, in the Cuſtody of the 
Marſhal of the Marſbalſea, of our Sovereign Lord the King before 
the King himſelf, For this Cauſe (that is to ſay) that whereas the City 
of London is, and Time out of Mind hath been an ancient City, and ® Declara- 
in the ſame, (that is to ſap) in the Pariſh of St Mary le Bor, in = baten 
Cheap Ward, according to the Uſage, and an ancient Cuſtom, Time nee” Fes 
out of Mind uſed and approved of among Merchants, trafficking againſt the 
from thr City of Venice beyond Sea, to the faid City of London, 1 6p 
a Uſance mentioned in any Bill of Exchange directed by any Bill of Ex. 
Merchant reſiding at FYenice aforeſaid, to any Merchant reſiding in change 
London aforeſaid, doth, and during all the Time aforeſaid, hath con- 1 a | 
ſiſted of the Space of three Months, from the Day of the Date by G S:the. 
of ſuch Bill of Exchange. And whereas there is, and Time out I=doifee,... 
of Mind hath been, an ancient and laudable Cuſtom, uſed and ap- doxfed. tbe 
proved of in the ſaid City of London, at tlie Pariſh and Ward fame to A. C. 
_ aforeſaid, among Merchants reſiding at Yenjce aforeſaid, and Mer- _ * 
chants reſiding at London aforeſaid, That if any Merchant reſiding paid to the 
at Venice aforeſaid, upon Receipt of any Sum of Money, or Value aid 2. C. oz 
thereof from any Merchant reſiding at Yenice aforeſaid, hath drawn „ 
any Bill of Exchange, and directed the ſame” to any other Mer- gain to the 
chant reſiding at London aforeſaid, and thereby requeſted ſuch — BY 
Merchant to whom ſuch Bill ſhould be ſo directed, at a Uſance, to ſame;ferting 
pay any Sum of Money mention d in ſuch Bill, to any other Mer- fozththe 
chant or Perſon named in ſuch Bill of Exchange, or to his Order, 2 ; 
and to place the ſame to Account, as by Advice; and if ſuch Merchant Werchane © 
to whom ſuch Bill hath been ſo directed, upon Sight of ſuch Bill, Veit at 
accepted the ſame according to the Uſage of Merchants, then ſuch a Bill on a : 


4 


Merchant ſo accepting any ſuch Bill of Exchange, became liable (at * 


s * 


Law) by ſuch his Acceptance, to pay to ſuch Merchant, or other gw” 
Perſon, or his Order, to whom Net by the ſaid Bill was direct- 
ed, ſuch Sum of Money as hath been directed to be paid in and by ſuch 
Bill of Exchange. And if ſuch Merchant, or other Perſon named It the ſame 
in ſuch Bill of Exchange, to whom, or to whoſe Order, Payment indozſed ; 
_ hath been ſo appointed to be made, by an Indorſement upon ſuch Bill 
of Exchange, appointed the Sum of Money therein mentioned to be 
paid, to any other Merchant named in ſuch Indorſement, or to his 
Order, for Value mentioned to have been received, by ſuch Perſon 
who had ſo made ſuch Indorſement, of ſuch Perſon or Merchant to 
whom fuch Bill of Exchange was ſo directed to be paid; then the Mecep⸗ 
ſuch Merchant to whom ſuch Bill was fo directed, by | Virtue of tos liable to 
his Acceptance, and ſuch Indorſement, by the ſaid Cuſtom uſed and Dur to the 
approved of among Merchants is, and 'Time out of Mind hath been — 
accuſtomed to be liable to pay to ſuch Merchant or Perſon, named 
in the Indorſement of ſuch Bill of Exchange, to whom, or to whoſe 
Order, Payment of fuch Sum of Money mentioned in ſuch Bill of 
Exchange, Was appointed to be made at the Time limited in ſuch 
act Bill of Exchange for the Payment of the ſame. And if Ic the firſt 
uch Merchant, or other Perſon, to whom, or to whoſe Order, by Andoſee be- 


ſuch firſt Indorſement of ſuch Bill of Exchange, the Sum therein con- 1 


. tained 
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Acceptor li: Time out of Mind uſed and approved of amongſt Merchants, is | 
able to ar and hath been accuſtom d to be liable to pay to ſuch Merchant 
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1 The Aecep=; Cuſtom of Merchants, Time out of Mind uſed and approved of, the 

"8 8 ſaid Merchant, to whom ſuch Bill ſo accepted was directed, became 

11 Jndozſee, and ſtood liable to pay ſuch Sum of Money to the ſaid Merchant or 
1 | 


raving the. Perſon, who by the {aid other Indorſement made the ſaid Appoint- 


| —— Moner. ment, as if he by the ſaid other Indorſement had made no Appointment, 
= That L. and concerning the ſame. .. And alfo whereas one Lewis and John Baptiſt, 
[ 188 Morelli, on the zoth Day of Zune, in the Year of our Lord 1684, 

' : change at Were Merchants, reſident and uſed Commerce at the City of Fenice, 

1 | Venice, par- #0 Wit, at London, in the Pariſh of St. Mary le Bow, in (Heap Ward; 

EE —— at and the ſaid Lewis and John, then and there, according to the 

London. Uſage and Cuſtom of Merchants, Time out af Mind uſed and ap- 
| proved of in this Kingdom, to it, at London aforeſaid, in the Pariſh. 

and Ward aforeſaid, drew their firſt Bill of Exchange, bearing Date 

at Yenice aforeſaid, the ſame 3zoth Day of June 1684, New Stile, 

being the 22d of June 1684, Engliſh Stile, and directed the ſame 

Bill of Exchange to the ſaid Thomas Death Merchant, likewiſe 

dwelling, exerciſing Trade and Commerce in London aforeſaid, in the 

Pariſh and Ward aforeſaid; and by their firſt Bill of: Exchange, the 

Chat Chri- ſaid Lewis and John the ſame Day and Year directed the faid 

5 Ko Thomas Death at a Uſance, to wit, at the End of three Months, 

the Bill to to pay their ſaid firſt Bill of Exchange to Chriſtopher Ebertæ, or Or- 

T. D. who der, one "Thouſand Ducats at fifiy-one Pence three Farthings per Ducat 

acrepeed . Exchange with the ſame, and that he ſhould place it to Account, as by 
Advice; which faid CHriſtopher Ebertz was then likewiſe a Met- 

chant, inhabiting and uſing Trade and Commerce in London afore- 

ſaid, in the ſaid Pariſh and Ward, and afterwards, and before the 

End of three Months after the Date of the ſaid Bill of Exchange, 70 

pit, on the 4th Day of Juby, in the Year of our Lord 1684. Engl 
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Stile, in London-aforefaid, in the Pariſh and Ward aforeſaid, the ſaid 

Bill of Exchange was then and there ſhewn'to the ſaid Thimas © | 
Death ; and be the faid Ther Death, according to the faid g.. 
ſtom of Merchants, then and there accepted the'faid Bill, and fubſcri- 

bed it with his own Hand; and afterwards, 70 dit, on the 'r1th Day 


of Augilſt, in the Year of our Lord, 1684, New Stile, being the firſt That C. E. 


Day of Augtſt 1684, Engliſh Stile, the ſaid Chriſtopher Ebertz, for 1 * 


Value received of the faid'Cornelins Serwonters, made his Indorſe- 
ment on the aforeſaid Bill of Exchange in Writing, and ſubſcribed his 
own Hand thereto, bearing Date the Day and Year laſt above-men® 
tion'd, and thereby appointed the ſaid Sum mentioned in the ſaid Bill 
of Exchange, to be paid to the ſaid Chrne/zus or his Order; by which 
ſaid Acceptance and Endorſement of the aforeſaid Bill of Exchange, 
according to the Cuſtom of Merchants, uſed and approved of, as a- 
foreſaid; and by Reaſon of the Premiſſes, the ſaid Thomas Death 

became liable to pay the ſaid CHrnelius the ſaid Thouſand Ducats, at 
fifty · one Pence three Farthings for each Ducat, mentioned in the ſame 
Bill of Exchange, at the Time limited, in and by the ſame Bill of Ex- 
change, 70 eit, at the End of three Months, "after the Date of the 
ſaid Bill of Exchange. And afterwards, and before the Expiration of 
the ſaid three Months, 20 wif, on the 2oth Day of Auguſt in the Year 

laſt above-mentioned, New Stile, being the roth Day of 4ugaft laſt; 

_ Engliſh Stile, at London aforeſaid, in the Pariſh and Ward aforeſaid, That the 
the ſaid Cornelius made another Indorſement on the ſaid Bill of Ex- Plaintiff a- 
change in Writing, and ſubſcribed his Name thereto ; and thereby ap- GRAN." 

ointed the fame Sum mentioned in the Bill of Exchange aforeſaid, to 8 
be paid to Adam Conrade de Mella, by the Name of Mr. Adam Con- 

rade de Wella, or his Order, for Value received of one Juſtice Smith. 

And that afterwards, and before the Expiration of the faid three 
Months, 20 dit, on the 19th Day of Kyptember, in the Year of our 


Lord 1684, New Stile, being the gth Day of Se tember 1684, Eng- 
liſh Stile, the ſaid 4dam Conrade de Mella, at Touch aforeſaid, in 
the Pariſh and Ward aforeſaid, by his certain Indorſement in Writing - 
ſubſcribed with his own Hand, appointed the ſaid Sum mentioned in That A. C. 
the ſaid Bill of Exchange, to be paid to one David de Barry, for 4- de Wella in- 
dam Conrade de Wella ; which ſaid David de Barry was Factor and * 
Agent to the ſaid Adam Conrade de Mella; of which ſaid Appoint= : 
ments aforeſaid, by the ſaid ſeveral Indorſements aforeſaid, the fad 
ne Death, 7 ue of the ſaid three Months, had 
otice, to it, at the Pariſh and Ward aforeſaid: Nevertheleſs the _ 
ſaid Thomas Death did not pay the ſaid Sum 11 8800 in the afore- 9 
ſaid Bill, to the aforeſaid Adam Conrade de Mella, nor to the ſaid not var it. 
David de Barry, at the End and Expiration of the ſaid three Monts 
and by Reaſon thereof afterwards, 20 wir, on the roth Day of Oo 
ber, in the Year of our Lord 1684, Old stile, at London aforeſaid, in 


the Pariſh and Ward aforeſaid, the ſaid Cornelins Serwonters paid the 
ſaid dam Comrade de Mella, or to his Order, the ſaid Sum Ae 


in the ſaid Bill of Exchange, by which the ſaid Thomas Death became. That the 
and now is liable, by Virtue of the ſaid Cuſtom of Merchants, to pay 8 
the ſaid Sum of Money to the ſaid C. S. Whereupon, in Conſideration 11 50 the 

thereof, the aforeſaid Thomas Death, to whom the aforeſaid Bill of Plaintif. 
Exchange was directed, afterwards, 70227. on the 18th Day of Ottober, 
in the Year aforeſaid, Exgliſb stile, at London aforeſaid, in the Pariſh 
| „ 
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Lutw, $88.b, 1. That the Cuſtom was unreaſonable ; for as this Cuſtom is al. 


what Utan . London 77 ) Peter Hill complains of Abraham Arias, being 


Werchant, Exchange, the ſaid Zoſeph requeſted the ſaid Zacques to pay at 
OD (eons 4 e two 
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And being and Ward aforeſaid, undertook, and then and there promiſed to pay 
fo liable mo: to the ſaid Cyrnelius the ſaid Thouſand Ducats at fifty-one Pence, and 
three Farthings per Ducat, whenever he ſhould be thereto requeſted, 
Nevertheleſs the ſaid Thomas not regarding, but totally neglecting his 
ſaid Promiſe and Undertaking, made in the Manner aforeſaid, hath 
not yet paid, but hitherto hath, and ſtill doth refuſe to pay to the ſaid 
Chrnelius the ſaid Thouſand Ducats, at fifty-one Pence, and three 
Farthings each Ducat, amounting to 2154. 125. 64. of lawful Money 
of England, or any Part thereof, altho' the aforeſaid. Thomas after. 
wards, 70 29it, on the 2oth Day of October, in the Year laſt above- 
mentioned, at London aforeſaid, in the Pariſh and Ward aforeſaid, 
by the ſaid Cornelius was thereto required; wherefore, he the fad 
Cornelins ſaith, that he is injured and endamaged to the Value of 
4001. and thereof brings his Suit, and ſo forth. 91 


Two Errors were moved by the Plaintiff's Counſel in the Wii 
| of Error. | EE nes rand 


ledged, it may be, that the Defendant will be thrice chargeable, — 

but not allowed ; for by the Indorſement by Ebertz to the Plaintif, 

he was diſcharged from any Payment to Ebertz: Aud by the Indorſe- 

ment of the Plaintiff to Conrade, he was diſcharged from any Pay. 

ment to the Plaintiff, until the Plaintiſf was afreſh entitled to fe. 

c Ceive the Money from the Defendant, by the Payment thereof 1 

| Conrade; ſo that at the Time of the Action brought againft the De- 

fendant, no Perſon was entitled to any Action againſt him bus the 
Plaintiff. > 5 „„ 

2. That the Plaintiſf had not aver d in his Declaration, that the 

Value was received by the Drawers of the Bill; but this Excep+ 

tion Was not allowed ; for that does not lie in his Power 9 ; aid 

it was not material to him, whether Value was paid to them or no, 

and therefore the Judgment was affirmed. = . 


Pill againſt Arias. 


. 
- 


ces are, in the Cuſtody of the Marſhal of the Marſhalſeu, of our Sovereign 
Lord the King, before the King himſelf, for that whereas two Uſances 
and an Half in any Bill of Exchange made at London aforeſaid, and 
directed to any Perſon in Amſterdam, in Parts beyond the Seas are, and 
for ſo long Time as there is no Remembrance of any Man to the Con- 
trary, by the Cuſtom of Merchants, have been two Calendar Months 
and an Half, from the Date of ſuch Bill of Exchange : And whereas 
on the 6th Day of April, in the Year of our Lord 1703, at London 
aforeſaid, in the Pariſh of St. Mary le Bow, in Cheap Ward, 
| one Foſeph Pereira, then and there being a Merchant, trading and 
That Joſeph uſing Commerce, according to the Cuſtom of Merchants, made his 
Pereira, a firſt Bill of Exchange, bearing Date the ſame Day and Year, and 
—— directed the ſame Bill of Exchange to one Jacques Henriques in 
ofExchange, Amſterdam aforeſaid, the ſame Jacques being then a Merchant, and 


diretted to ]: uſing Commerce at Amſterdam aforeſaid, and by the ſame Bill of 
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according to the Uſage and Cuſtom of Merchants, was for want of 'T 


to pay 


ME 
— 


F The: 


hat the 


Bill was 


became * according to the Cuſtom aforeſaid, to repay to the evtance; 


promiſed, that he the ſaid Peter would deſiſt from proſecuting the miled to par. 


afterwards, 8 fay) the 6th Day of Ju), in the Year of out 
Lord 4703, New Stile, being the s 5th Day of Jum Old or Engliſh 
ile," was, according to the Ouftom of "Metthahts,” daly protelt- 
ed at Amſterdam for want of Paymeht'therebf.' And the Raid Bill 
Pariſh and Ward chat dete ) at "Tondon aforeſaid in che faid 

ruh and Ward; whereof the laid Abraham, afterwards (to. wit) 


b. — iK Day of Auguſt, in the Year daſt mentioned at Loydon afore- 
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x 
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id, in the faid: Pariſh and” Ward; had Notice Never Aft , 
Tarn and” Ward, had Notice“ Nevertheleſs; the 
1 irabari not ſpegarding bis Promiſe ard Undertaking aforeſhid; 


deceive and de Y: 1 eraſtily and ſt till to 


fraud the ſaid Peters hath 


t paid to the fall" Pere, 


a - 


the 


. any"Park Uicheof, alto" 8 Hani; 


Plain 
would not 
| ſue-:the 4 : 
| for : Payment. of the ſaid Bill of Exchange, he did deſiſt from 5 05 Dꝛawer, the 


e. Dekendant 
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That J. 9. and the ſaid Jacques then and there refuſed to accept, or pa 
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the ſaid Abraham afterwards, (to wit) the 1ſt Day of beptember, i 
due Year laſt mentioned at Laudun aforglaid, in the faid Pariſh and 

0 K. ard, ted by the ſaid Peter ſo to do. And whereas al 
afterwards, on the 6h. Day of April, in the Year aforeſaid, at Londor 
aforeſaid, in the ſaid Pariſh and Ward, the fhid Zofeph, according 

Thar ſoc to the Uſage of Merchants, made angther firſt Bill of Exchange 
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diem another bearing Date the ſame Day and Near laſt 2 and directed the 


Bill to Jac. ſaid Bill of Exchange to the {aid Jacques 


Henriques 

apable at | . 
two Uſances F4cquez at two Ufances and an Half, to pay te the Order of the 
10 the Oder aid Peer another Sum of 2 16 / Sterling, at 34.5 3 d per Uſance, 
of the Plain- Value for the ſame, and to place it to Aecount, as by Advice. And 


tiff, £4 


of April, in the laid Year, Eng/th Stile, at amſterdam aforeſaid, the 
ſaid Bill of Exchange laſt mentioned, was ſhewn to. the ſaid . 2 

' the 

refyited ne. ſaic laſt mentioned Bill of Exchange: And the ſame remains yet ne 
kae paid, by Reaſon whereof the ſaid laſt mention d Bill of Er 
change afterwards {that is to ſay) the ſaid 23d Day of April, in the 

Year abovcſaid at Amſterdam aſoreſaid, according to the Uſage and 

Cultom of Merchants, was in due Manner proteſted in Writing. By 


 TheDzawer Reaſon of which Premiſſes the {aid Ziſeph became chargeable, accor- 


became lia- 


ble, ding to the ſaid Cuſtom, to repay to the ſaid Peter, the aid 
1 210 /. laſt mentioned, immediately ypop Sight of the before written 
Bill ſo proteſted. Of all which. Premiſſes the ſaid Abraham then 

. and there had Notice; and thergupos: the ſaid Abraham, on the ſaid 
4.., 18th Day of May, in the ſaid Year at Londin aforeſaid, in the faid 


718 at T4) Pariih and Ward, by a written Subſeription with his own Hand, 
That the 


under the aid Written Prateſt, prpmiſed to pay the full Contents of 
Defendant the laid Bill ſo. proteſted, if it :ſhould not be paid in due Time 
ſubſcribed to at Augſterdam. fund by Reaſon thereof, the ſaid Abraham, accor- 


Pond ding to the Uſage ef Merchants. aforeſaid, became liable to pay 


the Dzawex, the {aid 210 /. laſt mention d, to the ſaid Peter, if they (ſhould 
Aud -theze- Dot be paid in due Time at Amſterdam. And thereupon 'the>faid 
by became 
laſt aboye mentioned, at London aforeſaid, in the ſaid Pariſh! and 
And.being Ward, undertook, and then and there faithfully promiſed, that he 
promiſed to the ſaid Abraham, the ſaid 219 f. laſt mentioned, would well and 
par, &c. truly content and pay the ſaid Peter, whenever after he ſhould be 
tthercto required, if the ſame ſhould not be paid in due Time at 
Anſterdam aforeſaid. And the faid Pater in Fact faith, that tbe 
Char de faid 210 %½ laſt mentioned, Were not paid in due Time at Lmfterda 
Mone r was Aloreſaid, according to the Form and Effect of the laſt mentioned Bil 


4 
— 


Fxchange afterwards, (to wit) the 6th Pay of July, in the Vear abobe. 


9 of Exchange; by Reaſon of Which, the ſaid; laſt mentioned Bill of 
And that the ſaid, New Stile, being the 25th Day of June, in the ſame  Yeat | 


Will was 


piotelteb. Engliſh Stile, was in due Manner proteſted,- according to the 


U 1 5 1 8555 nts. at Amſterdam aforeſaid, for want of Payment 
aid, in the faid Pariſh and Ward; whereof the ſaid Alrabam, al- 
terwards (to wit) the 1ſt Day of October, at: Londen aforeſaid, in 
the aid Pariſn and Ward, had Notice ; nevertheleſs the ſaid rock 


ſierdam aforeſaid ; and thereby the ſaid Zoſeph requeſted the ſai; 


the {ajd Peter in Fact faith, that afterwards, (that is to ſay) on the 230 
£ Day of Apr #, in the Year afoxeſaid, New Stile, being the 1 2th Day 


= 


Abraham, in Conſideration of the Premiſſes, the ſame Day and Year 


8 remains unpaid, (to wit) at Londom afore- 


rs 


1 


Z aid, wit 


nd fang his. Promiſe a F Undrrzak ing m 0 in For FORAY” 
| ban, as reads ſtiſ and en 1 ET ing to e efraty d 
S the ſaid Peter in that Behalf, the faid-Perer hath no aid: the Mi! 
ſceveral Sums of Money, or any Par thercob, or in ac) Manner bes 
derer ſatizhed him for the fans, altho' often afterwards, 22 40 
fſiay) on the 1oth Day of Maler in 55 ſear, lat Je de at 

| Gogfaf. in the ſaid Pariſh 4 and '\ was equel ed b; the Taid 
Peter ſg to do; wherefore the ſaid Dore ſaith, that” 34, 1 5 
and ene 10 the yo $i cob and jh erefore bei PR: 8 
and fo Vril. l . 


John Thor; againf Richard hows. 
Hillary the Eighth of King 7 hay the Third. Reſt 160 7. 
9 rhſbire.. Richard T bore, late of Fbpton, in the aid, County Diclaratib 


2omif ** 


upon the Caſe; vhereupon the ſaid John, by. H. 70 his Attorney goo 0 
complains, that whereds the ſaid: Richard on the ith Day of Reeg br 
Faumary, in the Year of our Lord 1593, had and held, of and From and 1 | 
ihe id Jab, two Cloſes of Cultoraty Lad called Hoifalls, with prom 
the Appurtenances in Hipp e bölne in thei ſaid County, by way of teaſe to te 
Mortgage; and afterwards (thats to ſay) the fame Day and Year at the hie Sgultr 
Caſtle of Sort there Was a rev 1 had between the fuld of Redemp- 


K. and the: fd F. 
the faid- Tobi, -of and in"the 1 
71 Ternenengs ith; the Appurtenances. : An d alſo of ; an d concer- Co 


- "ning 6 feveral Ry of, l then Flue and. . from. 2 180 dart wn: 


« 4 — 


Teaſe 3 1 10 Day of Wen of and. in — e ae 7 225 
Appurtenances: to and for. the Uſe. - the faid | 

Richard, 2 rp A ſole Benefit; in Conſideration of Which, the 

aid 1Righar 4, then and. ther agreed to gig and pay to the aid 

John pl. over and. befides the Money Which was then due: to the 

aid: Richard, for and u pon the aid Mortgage, md. to deliver 

to the ſaid: 70% ane Sack of Malt; and alſe t -acq thin“ d 

from all Monies, which the ſaid mn them 25 lied the, laid M 1 


Richard. as above. And. the Eil Wiege 'afterwards, (that. Is fo h tiger | 


ſay) the ſame Day and. Year, at the! Caſtle ole aforefai „in Con- 1 
Baeaiarbe the ſaid Agreement, dand Al in! Conſiceratign, that te 


ſaid Johm bad then! and) there itdertobk, race promi e eee 


the ſaid Richard, to perform every Thing id the. ſaid Agre 555 —.— 
on the Part of him the ſaid ohm do be Fabeck, be the,ſaid;R7 | 
ard undertook, and chen and iherel faithfully Promiſed the ſagd 7 
that heuthe ald -Richard.wouldi\wielk-arid;topl perform eve 
on his Part᷑ to be perfor med. »Anid-the-faid , i In; Fact, . 
after the Making the ſaid Agreement. and; bet before the. 
of the original er ſaid e 

Juh, in the Vear of our Lord 1594, he the fad Jom performed the ”= _— 
| 4 4 Thing in the Agreement onchis, Part to 1 per forme, (that i is © 

to fay) at the Caſtle of: Nor afgreſaid, And altho' the ſaid R Wa 
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t verment of 
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in Fern of * ſaid Agreement, Saver and paid to: the, ” | 
„„ * ON 


dent. was attached to anſwer Fob Thorpe in a. Plea of Treſpaſs Pan mand! 


of and concernin AE the ſaid Mortgage, and feleal- tion in two 


Of hing General 2: 


115 (to wit) uon the 25th, Day of the Part of 
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| Tlegarding his ſaid Promiſe and Undertaking made in Form aforeſaiq, 
C | as to the 57., 155. Reſidue of the ſaid 7 J. but contriving and fraudy. | 
lently intending” craftily and ſubtilly to defraud and deceive the ſaid | 
John in this Particular, hath not given or paid to the ſaid John tbe 
ſaid 5. 155. or any Part thereof; nor hath delivered to the ſaid 
Jobn the ſaid Sack of Malt, nor hath acquitted the ſaid Fob of the 
_ . faid Money, due to the ſaid Richard, as above, according to the In- 
: tent and Purpoſe of the ſaid Agreement. Altho the ſaid Richard after- 
Wards, (that is to ſay) on the roth Day of Auguſt, in the Year laſt abye 
mentioned, and often aſterwards at the Caſtle of 79k aforeſaid, was 
by the laid Jom thereto required; but altogethers hith6ttolhath, and 
ſtill doth yet refuſe ſo to do. And whereas the ſaid Richard after. | 
wards (that is to ſay) on the 29th Day of Januar), in the ſaid Year of | 
Declaration our Lord, at the Caſtle of Tork aforeſaid, was indebted to the ſaid 
mona” John in 5 J. 155. of lawful Money of * for releaſing the | 
ſumpfit foz Equity of Redemption of the ſaid ohn, of and in certain Cuſto- 
inn mary Lands, with the Appurtenances in H. in the County afore- 
| the Equity ſaid, heretofore granted and paſs d to the faid Richard, and to his 
* of Bedemp- Uſe and Benefit, at his ſpecial Inſtance and Requeſt, and being fo |= 
on. indebted, the ſaid Richard afterwards, (that is to ſay) the Day and ME 
Ver laſt aboveſaid, at the Caſtle of Zorꝶ aforefaid, in Conſideration ; 
li C undertook, and then and there faithfully promiſed to the fad 
1 John, that he the ſaid Richard would well and truly content and 
i : ay to the ſaid -Zoby, the ſaid 5 J. 15 f. laſt mentioned, whenever he 
1 ihould be thereto required: Nevertheleſs the ſaid Richard, not re- 
1. Aarqding his Promiſe and Undertaking laſt mentioned, but contrivinz,⁴ 
__ _-. and fraudulently intending, eraftily and ſubtilly to defraud and 
— IR deccive the ſaid 70h in this Particular, hath not given or paid to the 
nn aid 'Fobn the faid 57. 15 5. or any Part thereof; altho the ſaid 
= Richard, afterwards (that is to ſay) on the roth Day of Augyfh, in the 
=” Year laſt above mentioned, and often afterwards at the Caſtle of ori 
bl _ _  " aforeſaid, was by the ſaid John requeſted thereto, but hitherto al- 
| = oo” together hath, and ſtill doth refuſe fo to do, to the Damage of the 
„ ſaid John 20 l. and therefore he brings this Suit, and ſo forth. 
3 Sar. And the ſaid Richard by Jaſ. Green his Attorney, comes and 
=: » the lame defends the Force and Injury when, and ſo forth.) And as to the firſt 
i | Beleaſe by Promiſe aforeſaid; the faid R. ſaith, that the ſaid J. T. ought not to 
«pe Bo „ have his Action againſt him, becauſe he ſaith, that after the. Making of 
leaſed all his that Promiſe, (that is toſay) on the 29th Day of Jui; in the Year of our 
_ Equity ok Lord 1694; at the Caſtle of Tor aforeſaid, by a certain Indenture then 
donn and there made between the ſaid R. T. and one 7. H. by the Name of 
R. T. of, &c. and T. H. of, tc. of the one Part, and the ſaid 7. b 
——— the Name of J. T. Ge. of the other Part, which other Part ſeal d 
1 © With the Seal of the ſaid John the ſaid T. R. brings here into Court, 
1 bearing Date the Day and Vear laſt mentioned, tlie ſaid ue rem! 
ieh releaſed, and for ever quit-claimed to the ſaid R. T. and 7. Hi 
1 their Fxecutors, Adminiſtrators, and“ Aſſigns, all, and all manner of 
Actions Suits, Oauſes and Accounts, Debts, Duties, Reckoning 
Saum and Sums of Money and Demands whatſoever, which he the 
laid J. T. ever had, or which his Heirs, Exccutors, Adminiſtrator 
and Aſſigns, or any of them, then, or at any Time then tq game 
hereaſter ſhould or might have, to, by or àgainſt the 1d R. 0, 
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Which he the ſaid 7. T. ever had, or which hi 
miniſtrators and Aſſigns, or any of them, then or ap any Time to come 
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J. H. their Executors, Adminiſtrators or Aſſigns, for, or by reaſon 
of any Matter, Cauſe, or Thing whatſoever, as by the ſaid Inden- 
ture more fully. may appear; and this he is ready to verify ; where= 
fore he prayeth Judgment, if the ſaid F.T. ought to have his Ac- 
tion againſt him, and ſo forth. And as to the ſecond Promiſe afore- 
ſaid, in the ſaid Declaration above mentioned, the ſaid R. faith, that 
the ſaid J. T. ought not to have his Action againſt him thereof, be- 
cauſe he faith, that the ſaid Promiſe was made before the ſaid 29th 

Day of July, in the Year of our Lord 1694 aforeſaid, (to wit) on the 
| 1ſt Day of July in the ſame Year, at the Caſtle of Yoyꝶ aforeſaid, 
| And the ſaid R. further faith, that on the ſaid 29th Day of Zu, in 
ſaid Year of our Lord 1694, at the Caſtle of Joy aforeſaid, by the 
ſaid Indenture, then and there made between the. ſaid R. T. and 


the aforeſaid T. H. by the Name of R. J. of, Gc. and T. H. of, 


Cc. of the one Part, and the ſaid J. T. of, Oc. of the other Part, 
which other Part ſealed with the Seal of the ſaid ohn, he 
bringeth here into Court, bearing Date the Day and Year laſt above 
ſaid, the ſaid Fobhn Remiſed, releaſed, and for ever quit-claimed, to 
the ſaid R. J. and T. II. their Executors, Adminiſtrators and Aſ- 
ſigns, all and all manner of Actions, Suits, Cauſes an | 
Duties, Reckoning, Sum and Sums of Money and Demands whatſoever, 


thereafter, ſhould, or might have, to, by or againſt the ſaid R. J. and 


eirs, Executors, Ad- 


JT. H. their Executors, Adminiſtrators and Aſſigns, for, or by Reaſon of 


any Matter, Cauſe, or Thing whatſoever, as by the ſaid Indenture more 
fully may appear; without that, that after the making the ſaid Inden- 


| ture, he the ſaid R. undertook, as by the ſaid Promiſe above is ſuppo- 5 
ſed. And this he is ready to verify, and therefore prayeth Judgment, 


if the ſaid J. T. ought to have his Action againſt him, and ſo forth. 


Jud ment was given in the Common Pleas for the Plaintit; and 


upon a Writ of Error in the King's Bench it was objetted, that 
by the Releaſe this Action was gone. But the Opinion of the Court 
delivered by my Lord Ch. Fuſtice Holt was, That the Releaſe of the 
Equity of Redemption was the Ground of the Plaintiff's Action: 
And therefore as a Releaſe of all Demands, doth not releaſe a Che- 
nant not broken, ſo neither doth this Releaſe releaſe this Cauſe of 
Att ion ſubſequent to the Releaſe, and which ariſeth ſrem the Releaſe 


it ſelf. And tho it was urged that theſe were mutual Promiſes, aud 


therefore the Plaintiff might hate an Action before the makinig the 

Releaſe; and that in this Caſe there need not be an Allegation of 
the Performance of the Part of the Plaintiff, yet the Opinion of 
the Court in this Caſe was otherwiſe; and that this Agreement that 


the Plaintiff ſhould releaſe the Equity of Redemption; was the Con- 


8 /ideration for which the Defendant was to pay 71. that the ma- 
king of the Releaſe in this Caſe; is a Condition precedent to the Pay- 
ment of the Money, and differs from the Caſe of Nichols and Rain- 
bred, in Hob. 88. where in Conſideration that Nichols promiſed to 
deliver to the Defendant a Cow, the Defendant promiſed to deliver to 
im 50s. there it was adjudged that the Plaintiff need not aver the Me- 
licery of the Cozy, rate it was a Promiſe upon a Promiſe; and ſo an- 
S other Difference was taken to prove the Fudement of the Court. 15 H. 
| 7+ 10. B. A. Covenants to ſerve me one Tear, and I Corenant to give 
x SR ys | Bim 
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14 e bim 20 l. he may ſue me for the 20 l. tho he never ferve me a Day; but 
=—_  orherwiſe ſhall it be if the Agreement be that he ſhall have 201, or ſer. 
N ving me a Mar. And another Difference wwas ta ben, T hat if by Agree. 
ment a Day certain be appointed for Payment of Money, and that Day 
is ts happen before the Act can be per form a, for which the Money is f 
be paid; there alths' the Words are, that one ſhall pay fo much for 
the Performance of ſuch an Att by anotber, yet the Party may hang 
an Action for the Money after the oY appointed for the Payment if 
it, and before the At be perform 

7 Cook 10. b. Another Difference was taken, that if a certain 
Day be appointed by Agreement for the Payment of Money, yet if 
that Day happen after the Conſideration be perform'd, there it ought 
fo be err d, that the Action was perform 
tratt be made between Two that for a Horſe of the one to be delivers 
at ſuch a Day, the other ſhall have his Horſe at Chriſtmaſs, if the 


„„ for the Horſe at Chriſtmaſs. ; 
8 Devon (to wit): A. B. complains of C. D. the younger, in the Cu- 
Copyholder ſtody of the Marſhal of the Marſhalſey of our Sovereign Lord the 


2 Lord the King that now is, had been ſeized in his Demeſhe as of 
—_— = Fee, in Right of his Crown of England, of the Manor of G. with 
the Copy- the Appurtenances, in the Pariſh of H. in the County aforeſaid, 

holder, by Whereof One Meſluage, One Garden, One Orchard, Fifty Acres of 


=_ the Land, Ten Acres of Meadow, Ten Acres of Paſture, and Twenty 


= Tenant Acres of Furze and Heath, with the Appurtenances in D. in the 
1 _ ee ſaid Pariſh of H. are, and from the Time whereof the Memory of 


mon foz his Man is not to the contrary, were Parcel: And whereas alſo the Te- 
Cattle as nements aforeſaid, with the Appurtenances, are, and during all the 
— as be- T jme aforeſaid have been Cuſtomary Tenements of the ſaid Manor, 
* and demiſed and demiſable by Copy of Court-Rolls of the ſaid Ma- 


1 . 8 ſon or Perſons whatſoever, willing to take the ſame to themſelves, 
1 1 and their Heirs, at the Will of the Lord or Lady, according to the 
1 Cuſtom of the Manor aforeſaid. And our faid Sovereign Lord the 


King being ſo ſeized of the ſaid Manor, with the Appurtenances, 
Whereof the Tenements above are Parcel, our ſaid Sovereign Lord 
the King, that now eis, at the Court of his ſaid Manor, holden at 


dis Steward of the Court of the ſaid Manor, by Copy of Cour 
Rolls of the ſame Manor, granted the Tenements aforeſaid, with 
the Appurtenances, by the Names of one Mefluage or Tenement, (/ 


_ mention the Parcels as in the Gram) to one J. J. Gent. to have and 
; 4 80 hold the ſame, to the ſaid J. S. and his Heirs, at the Will of 


with the Appurtenances, and was, and ſtill is thereof ſeiſed in his De 
| meſne, as of Fee, at the Will of the Lord, according to the Cuſtom 


is, and Time out of Mind hath been ſuch a Cuſtom, That every cu 
ſtomary Tenant of the ſaid Manor, having, or holding any cuſtomar) 


1 Tenements of cuſtomary. 'Fenure, Parcel of that Manor, to him 5 
1 1 N | 


for which it was to be paid, 


d. Dyer 76. If a Co 


againtano- King, before the King himſelf, for that whereas our ſaid Sovereign 


nor, or by the Steward of the Court of the ſaid Manor, to any Per- 


the ſaid Manor (fach a Day and Tear) by one E. P. Eſq; then 


1 the Lord, according to the Cuſtom of the ſaid Manor; b 
I. Virtue of which Grant, the faid F. & enter'd into the ſaid Tenements, 


of the ſaid Manor. And whereas alſo, within the ſaid Manor, there 


Firſt be not deliver d at that Day, the other ſball never have an 
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| his Heirs, at the Will of the Lord, according to the Cuſtom of the 
gad Manor, during the Time aforeſaid, might, and have been accu- 
tom'd to demiſe by his Indenture, at his Pleaſure, his cuſtomary Te- 
nements of the ſame Manor, or any Parcel thereof, to any Perſon, 
willing to take the ſame for the Term of One and Twenty whole 
Years, from the making of ſuch Demiſe, or for a lefler Term of 


Years, at the Will and Pleaſure of ſuch cuſtomary Tenants. And 


whereas alſo, within the ſaid Manor, there is, and during the Time 
aforeſaid hath been another Cuſtom, That the cuſtomary Tenants of 
the ſaid Tenements aforeſaid, whereof the faid J. S. is ſeized in Form 
S aforeſaid, to him and his Heirs, according to the Cuſtom of the ſaid 
S Manor, have had, and have been accuſtom'd to have for themſelves, 
their Farmers and Tenants, for Terms of Years, according to the 
# Cuſtom of the ſaid Manor, Common of Paſture in a certain Place, in 
the ſaid Pariſh of H. Parcel of the ſaid Manor, call'd Primroſe 
Doron for all and all manner of their commonable Cattle levant 
and couchant upon the ſaid Tenements, with the Appurtenances, every 
Vear at all Times of the Year, as appertaining only to the ſaid Tenements, 

with the Appurtenances. And the ſaid J. S. being ſo ſeized of the 

ſaid cuſtomary Tenements, with the Appurtenances in Form aforeſaid, 

| after the ſaid Grant thereof made to him in Form aforeſaid, that is to 

| ſay, ſuch a Day and Near, at H. aſorefaid, by his certain Inden- 
ture made between the ſaid 7. S. of the one Part, and him the ſaid 


A. of the other Part (the other Part whereof, ſealed with the Seal of 
the ſaid J. S. the ſaid 4. brings here into Court, the Date whereof 


is the ſame Day and Year) demiſed to the ſaid A. the ſaid Te- 


| nements, with the Appurtenances (except as afterwards in the fame 


| Indenture is excepted) by the Name of all that Meſſuage or Tenement, 
Cc. (except and always referved out of the ſaid Demiſe and Grant to 


the ſaid 7. S. his Heirs and Aſſigns, all and all manner of Timber- 


Trees, and whatever elſe is excepied. in the Deed) to have and to 


cccupy the ſaid Tenements, and other the Premiſſes, with the Ap- 


| Purtenances (except before excepted) to the ſaid 4. and his Aſſigns, 
from the Feaſt of the Annunciation of the Bleſſed Virgin Mary laſt 
| paſt, before the Date of the ſaid Indenture, for and during the Term 
of Five Years from thence next enſuing, and fully to be compleat and 


ended, as by the faid Indenture amongſt other Things it may more 


fully appear: By Virtue of which Demiſe, the ſaid 4. enter d into 
| the ſaid Tenements, with the Appurtenances (except before excepted) 
| and was, and (till is thereof pefleſs'd (except before excepted) ; and 
| by Virtue of the faid Demiſe, he ought to have and enjoy. his ſaid 

Common of Paſture, for all his ſaid: commonable Cattle in and upon 


the ſaid Places call'd Primroſe Down, Nevertheleſs, the ſaid C. Y. 


not being ignorant of the Premiſfes, but endeavouring and intending 


unjuſtly to hinder and deprive the ſaid 4. of his ſaid Common of 


| Paſture, to be had in the aforeſaid Place call/d Primroſe Down, ( ſuch 
4 Day and Tear), and divers Days and Times, as well before 
the ſaid (/uch a Day) as afterwards, dug Turfs, that is to ſay, Ten 


Thouſand Horſe-Loads of Turfs' in the ſaid Place call'd D. and 
by the digging of the ſame Turts, and the laying and ſpreading of 


the ſame in ſeveral Places in and upon the ſaid Place call d P. 
trod down, conſum'd and ſpoil'd the Graſs: there. growing, whereby 


the ſaid A. could not have his ſaid: Common of Paſture for his ſaid 
ET Ez „„ Cattle 
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Manner, and in the ſaid Year at London aforeſaid, 


— — 


Actions on the Cale. 
Cattle levant and couchant upon the ſaid Tenements, with the Ap. 
paurtenances, in the ſaid Place call'd D. in ſuch an ample and bene. 
hcial Manner as. he formerly had, and of Right ought, and was ac- 
cuſtomed to have, to the Damage of the ſaid 4. of Forty Pounds, 
and whereupon he brings this Suit, and ſo forth. Ln 1” 


Osbozne againſt Rogers, Executor of Weſton. 
Heaſter, 21 Charles the Second. Roll 109. | 


116 


* 


Declaration London. Be it remember d, and ſo forth. [ here comes the Remainder 
againſt an of the Memorandum. | Robert Osborn, Gent. complainsof George Ropers, 
> ang FH Doctor of Phyſick, Executor of the laſt Will and Teſtament of J. 
fideration Weſton, Gent. deceas'd, in Cuſtody of the Marſhal of the Marſhal. 
= * ſey, of our Sovereign Lord the King, being before the King himſelf, 
the Ceſtatoz, for that, whereas the ſaid Robert had ſerv'd one John Weaver, Gent. 
that the Te= for the Space of three Years, next before the 21ſt Day of March 
cook to pe. 16.7, and had acquired in ſuch Service the Sum of 60 J. yearly; 
vide kor the and the aforeſaid Robert Osborne ſo being in the Service of the faid 
3 85 Zobn Meuter afterwards, (that is to ſay) the ſaid 21ſt Day of March, 
I bat is to ſay) in the Pariſh of 
uſe him as St. Danſton's in the Weſt, in the Ward of Farringdon without, a 
38 certain Diſcourſe was had and aroſe between the ſaid Milliam in his 
i Sand, 264. Life-time, and one Hellen Osborne, Mother of the ſaid Robert, of 
and concerning the ſaid Robert, and of and concerning the ſaid Mil- 
 liam's taking the ſaid Robert into his Service. W hereupon the ſaid 

Ind then Milliam in his Life-time, afterwards, (that is to ſay) the ſame Day 
the Plaintiff and Year at London aforeſaid, in the ſaid Pariſh and Ward, in Con- 
—— — ſiderat on that the ſaid Robert, at the ſpecial Inſtance and Requelt 
he had not Of the ſaid Milliaum, would ſerve the ſaid William, and imploy his 
received any Care and Induſtry, in and about the Affairs of the ſaid William, he 
vying ng the ſaid J/7//77am undertook, and then and there faithfully promiſed 
vice, except the ſaid Robert, that he the ſaid Milliam would receive the ſaid Ro- 
3 bert into his Service, and eſteem him as his own Son, and plentifully 
3 faf- provide for the ſaid Robert. And the ſaid Robert in Fact ſays, that 
ficient, truſting to the Promiſes and Undertakings of the ſaid Milliam, made 
im the Manner as above ſet forth, afterwards, (that is to ſay) the Day 
and Year aboveſaid at London aforeſaid, in the faid Pariſh and Ward, 

he the ſaid Robert came into the Service of the ſaid Miliam, and ſerved 

him from thence till the firſt Day. of November, in the 16th Year of the 

Reign of our Sovereign Lord Charles the Second, now King of Eng- 

land, Scotland, France and Ireland, Defender of the Faith, and ſo forth 

at London aforeſaid, in the ſaid Pariſh and Ward ; and during all that 

Time, employed his Care and Induſtry, in and about the Affairs of 

the ſaid Milliam, with all poſſible Diligence, without any Wages, or 

Salary given the ſaid Robert, by the ſaid William for the fame; 

And that the faid Milliam afterwards, (that is to ſay) on the th 

Day of December, in the eighteenth Year of the Reign of his ſaid 

_ preſent Majeſty, the ſaid William died inteſtate at London aforeſaid, 

in the ſaid Pariſh and Ward, poſleſſed of a Real and Perſonal 

Eſtate, together amounting to the Value of 3000/7. and upwards, ane 

had no Children of his own. Nevertheleſs the ſaid William, at the 

Time of his Death, or at any Time in his Life, after the making ” 

ſaid Promiſe and Undertaking, did not plentifully provide for > 
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i Robert, nor gave | him any Recompence for Bis. ſal d Ser vice, except 

the Sum of twenty Pounds, which; was not a ſufficjent Recompence 
Ee hd Phe oh 7 . ye 730 . A . 

for his ſaid Service, altho the ſaid William in his Life-time, and the 

ſaid 1 Gaorge after bis Deceaſe, (that is to ſa) * on the firſt Day of 

Tanamy. in the 2oth;Year ofthe Reign of his {aid preſent) Majeſty 


at London aforeſaid, in the ſaid Pariſſi and Ward, was often reque- 


| fied fo to do by the ſaid Robert. Mhereby the faid Robern faith he 
is injured and endamaged to the Value of 1000 J. and therefore he 
brings this Suit, and. ſo forth. Li F110. , nen 19 i 1 ö N 
And now at this Day, (that is to ſay) on. Wedneſday next after fif- Plea, tha 
teen Days of Eaſter this ſame Term, (until which Day the faid Ceorge rue it 15 


5 k ; „ „ | | that the Pit, 
had Leave to: imparle 10 the ſaid Bill, and then to anſwer 5 and. fo came into the 


forth,) comes before our ſaid Sovereign Lord the King at Weftmin- 4 15 
ſter, as well the ſaid Robert by his ſaid Attorney, as the ſaid Geo. the 61h of 
by 4. Mellly his Attorney. And the ſaid Geo. defends the Force March 1647, 


and Ipjury, and the Damages, and whatever elſe he ought to defend, „ e 
when and where this Court ſhall pleaſe to take the ſame into Conſi- till the laſt 


deration; and ſaith, That the ſaid Robert ought not to have, or Day of De. 

maintain his ſaid Action thereof againſt him, becauſe he faith, that a l 3h; 
right and true it is, that the ſaid Robert came into the Service Teſtatoꝛ did 
of the ſaid Milliam, on the ſaid 21ſt Day of March, in the eee ig 

ſaid Vear of our Lord 1647, and continued in ſuch Service, till the Toth Pit. 
laſt Day of December 1658, during which ſaid Time, he the ſaid and paid him 
William provided plentifully for the faid Robert, with Meat, and gl. bean 

Drink at London aforeſaid, in the ſaid Pariſh and Ward; and alſo levy any 
paid to the ſaid Robert, the Sum of eight Pounds of lawful Money of traverſes, 


England yearly for his Salary. And the ſaid Geo. further ſaith, that the Pit. 
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continued ta 


That the ſaid Robert, on the ſaid laſt Day of December, in the ſaid ſerve the 
Year of our Lord 1658, at London aforeſaid, in the ſaid Pariſh and Teſtatoꝛ till 
Ward, voluntary left the Service of the ſaid Milliam; Nlithout - oa oi 
that, that the ſaid Robert ſerved the faid William till the firſt Day of in the 16 h 
November, in the 16th Year of the Reign of his preſent Majeſty, as 2 of the 
in the Declaration of the ſaid Robert above is mentioned. And this Reign. 

he is ready to verify; wherefore he prays Judgment, if the ſaid Robert 
7555 to have or maintain his ſaid Action thereof againſt him, and ſo 
OTt Hs „ 5 . 


And the ſaid Robert ſaith, That for any Thing alledged by the Demurrer. 
ſaid Ceo. above in his Plea, he the ſaid Robert ought not to be precluded 
from having his Action againſt the ſaid @eo. Becauſe he ſaith, That 
the ſaid Plea above pleaded by the ſaid Geo. in Manner and Form 
aforeſaid, and the Matters therein contained, are not ſufficient in Law 
to preclude the ſaid Robert from having his ſaid Action againſt him, 
or is the ſaid Robert under any Neceſſity, or bound by the Laws of 
this Kingdom, to make any Anſwer thereto; and this he is ready to 
verify. Wherefore for want of a ſufficient Plea in this Particular, the 
faid Robert prays Judgment, and his Damages to be awarded to him 
by reaſon of the Premiſles, and ſo forth. And for Cauſes of Demur- 
rer m Law-on. the {aid Plea, he the ſaid Robert, according to the 
Form of the Statute in ſuch Caſe made and provided, doth here de- 
monſtrate, and ſhey to the Court theſe, Cauſes following, (that is to 
1 e Hh « ay) 
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ſay) for thut the aid Cen. hath in this Caſe traverſed a Mutter net 
traverſable, and that the ſaid Plea is deficient in Form, and fo forth. 
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Joiner in And the ſaid Geo. ſaith, That the faid Plea above pleaded by 
tte ſaid Gen in Manner and Form aforeſaid, 'and the Matters there. 


in contain'd, are good and ſufficient in Law to predude” the fail 
Robert from having his ſaid Action againſt the ſaid Gro. Which 
faid Plea, and Matters therein contained, he the faid Geb. is ready to 
verify and prove, as this Court ſhall pleaſe to diredt. And bechuſe 
„ the ſaid Robert hath made no Anſwer to the ſaid Plea, nor hitherto 
agaany wiſe denied the fame, he the ſaid Geb. as above pritys Judgment, 
and that the ſaid Robert may be precluded from having kis faid 
Ei Action againſt him, and ſo Fb. But becauſe the Ovurt ef eur So. 
1 Wr vereign Lord thè King, now here, are not adviſed of giving their 
ludgment of and upon the Premiſſes, a Day therefore is given to te 
laid Parties, until Frjdaynext after the Morrow of the Holy Trinity 
for hearing their Judgment. Becauſe the Court of our ſuid 'Sovercion 
Lord the King are not yet adviſed thereof, aui fo forth; at which 
Day the ſaid Parties by their faid Attornies come before our 50. 
Judgment. Vereign Lord the King at Meſiminſtoer. Whereupon all and ſingu- 
| lar the Premiſſes being viewed, diligently inſpected, and fully under- 
ſtood, with mature Deliberation had thereon, by the Court of our ſaid 
Sovereign Lord the King, here, in as much as it ſcemsto the faid Court, 
that the ſaid Plea above pleaded in Manner and Form aforeſaid, and 
the Matters therein contained, are not ſufficient in Law to preclude 
the ſaid Robert from having his ſaid Action againſt the ſaid Ges, 
The Award It is therefore conſidered, that the ſaid Robert ought to recover his 
ane Ju Damages againſt the ſaid Geb. by Reaſon of the Premiſſes. But be 
cacuuſe his ſaid Preſent Majeſty's Court here, know not What Dama- 
ges the ſaid Robert hath ſuſtained, by reaſon of the Premiſſes, the 
Sheriff is therefore commanded, that by the Oaths of Twelve honeſt, 
and lawful Men of his Baliwick, he diligently enquire what Damt- 
ges the ſaid Robert hath ſuſtained, as well by Occafion of the Pre- 
miſſes, as for his Expences and Coſts laid out by him, about his Suft 
in this Cauſe. And the Inquiſition which he ſhould take, he ſhould 
return to our Sovereign Lord the King at Weſtminſter, on Friddy 
next after three Weeks of the Holy Trinity, under his Seal, and the 
| Seals of thoſe by whoſe Oaths he ſthou'd make ſuch Inquiſition, toge- 
ther with his ſaid Majeſty's Writ directed to him for that Purpoſe. 
The ſame Day is given to the faid Robert there, und ſo forth. 


An Exception was taken to this Plea by the Counſel for the Plain- 
tiff, that the Defendant by his Plea with the Traverſe, hath put but 
Part of the Time of the Service in Iſſue, (that is to ſay) whether the 

_ Plaintiff ſerv'd for any longer Time than the laſt Day of December 
1658 ſo that all the Time before, for which the Plaintiff ought to 

have had Recompence, the Defendant hath tender d no Iſſue; and 

altho' the Defendant hath alledged, that for that Time the plaintiff 


had a Recompence, yet that ought not to conclude the Plaintiff, but 
that he might be let in to ſay, that he had not any ſuch Recompence, 
or that the Recompence ſuppoſed by the Defendant to have been 
given him was too ſmall. But here the Defendant by his TR 
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Taub "oo wit) Trig W 165 ao, A entleman 5 was attached Upon an 
to anfwer to Nathan Facaby of a P a 
and whereupon the ſaid Nathas, Wo a Naan, hi is Attorney, London & 
complains, that Whereas the T Twenty-S oh, 900 kae Alt, in the Year _—_ 
of our Lord One "Thouſand Seven Huber Twen „ at Landon © 
aforefaid, i in the Pariſh of St, Michael: Conn hill, i ö 
it was agreed between the Paid William and. Nathan, 
than ſhould transfer, or cauſe to be transferr a to.the ſaid 131; am One 
"Thouſand Pounds Credit in the Stock gf a certain Lenin com- 
monly call'd the London neee, at and upqn the th ff next open- 
ing the Bocks for trans cxring de. Stock, and ſhopl Pay to the the Plain- 
aid Nathan, ar and accorgir to the Rate .of Ninety- Five Poune s tiff ſhould 
of 'Jawful Money of Great . YIain, for every Hundred Pounds of next open- 


That it was 


the faid One Thouſand Pounds Credit in the Stock aforeſaid, in * 5, at ſuch 


Paice 5 


whole amounting to Nine Hundred and Fifty Pounds. And there- 3 
upon the ſaid William afterwards, (to Wit), , the laid Jwenty- 
Sixth Day y of Augiiſt, in the Year.aforeſaid,, in, London aforeſaid, in 
the ſaid Pariſh and Ward, in Conſideration that the ſaid Nathan 
then anll there, at the ſpecial Inſtance-and Reggelt of the ſaid l- 

iam, undertook, and then and, there Faithfull ly Promiſeathe faid Ml 
Ham, that he the ſaid Nathan would well and trul y perform, Ang That in 


Conſiderati- 


Faithfully' fulfill all, and ſingular the Matters, and: Things. c 
ontain U in 
the faid Agreement on his Part, to be perform d. and 0 d, the ſaid hs a 


William then and there undertook, and to the. faid Nathan fant would per: 


Promiſed, that he the ſaid,” Mam wauld. well and truly; perk form and A 


"faithfully fulfill all. and ſingular the Matters and Things, contain d in bis Part, 
the ſaid Agreement, on. the Part of 15 ſaid Mien de BON _ 222 
and fulfill d. (And the Haid. Nahen faith, That the Firſt Pay of perform ic 
opening the aid: Books for, transferring, the ſaid Stock, after the ſaid 'n his Part. 
Agreement made as above, was the Fifth Day of September, in the 
'Year of our Lord aforeſaid ; and that at that Time, and long m In Aber. 
"ITS. and always afterwards. hitherto, the only Place for trans- — nb as 
rring the aforeſaid” Stock, hath been and now is at a certain Houſe, aun 
A calld the London Aſurauce-Offce, ſituate in the Pariſh in 
* . aforeſaid, whereof the ſaid Milliam then and. there had 
cul Tl that Me ol Hours for transferring. of Stock on the 2 proper 
ay of September, in the Year, Sona, * long befor transfers 4 
. ; and ring. 
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1e Afternoon. 


5 A e 1 . 7 5 ; 
Bains "aid" Lear of our 
was aer at the "ſaid" Hou'e, © 
rendpker that (to wit) at the Hoiir of 
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£1, wards (that is to ſay) the ſaid 26th Day of Juguſt in the ſaid (ear, 
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there till, and after the ſaid Hour of one in the Afternoon ;, and during 
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i. dias, Mr. OE ern e 


it in the fr id; — — receive "Em oe. ſaid William the 
= 97 1 for the the 8 And. that the ſaid Mi iam, on the ſaid: 5th 
854 eptemb, er in e i Gi __— eee ron 
5 gepted the ſaid zpoo'!. Credit laſt mentioned in the ſaid Stock, 
or Ms 114 Nathan | the. ſaidig 950 hi laſt mentioned, or any 
Part tlie reg, altho the faid, William: afterwards, (191 Wit): on the fame: a 
;th Day. of , f Ie oben; afterwards at L. 
the f. bak ber ith. and was requeſted, by. the ſaid; Aon, ſo _ | 
do, but altogether kc hath. and. ſtill doth; refuſe to accept from 
the ſaid Ndrbon. the aid; Stock, or to pay for the ſame. {Wherefore 
he the ſaid Nathan, faith, that he. is.injureds:: and face e the 


Value of. 1900/., and therefore, bri ings this Suit, aud 0 Wes 1719 %% 
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1110-01 S619; 
Norfolk. Ts. 95 late of "Theford i in the ſaid, "County, Was — Declaration 
to anſwer , F. 155 Executor of the laſt Will and Teſtament! o 8 
R. G. of a Plea of 'Treſpals.« on the Caſe, and. fo. furth. And where-iExccuto; to; 


upon the, ſaid J. by {f ; 8. his Attorney complains, that whereas Cattle lolt 
the ſaid hs in his Life-time. (that is, to ſay) the 20th Day of Sep- in the Life- 


| time of the 
tember, in the 5th, Year. of the: Reign of our Sovereign Lord the Teſtato:: 


King at Thetford aloreſaid, had been poſſeſſed of certain Cattle, 
(that is to ſay) one Bull, (% ,mentranine the reſt of the Cattle as of 
his own. proper. Catile,). and being: ſo poſſeſſed thereot afterwards. 
(that is to ſay) the ſame Day and Vear at T. aforeſaid, caſually loſt 
the Aid. Cattle out of his Hands and. Poſleſſion; Which Cattle after- 
Wards in the Life-time of the, ſaid R. (that is to ſay) on the ſaid 
2oth Day of September in the aid Year. at T. aforeſaid, came to the 
Hands and Poſſeſſion of the ſaid V. by his finding the ſame. Never- 


theleſs the ſaid . Fnowing t the 81d, Carte to be the proper Cattle of dt b 
the ſaid R. and of Right to Na and appertain to him the ſaid R. and o 


| in his Life-time, and — craftily and ſubtilly to deceive and de- wot 
fraud the ſaid R. in his A e in Ns Behalf, hath not deliver d: 
| the ſaid Cattle to the ſaid R. 9 the ſaid WW. was 5 the laid tht 
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Nor folk A. B. t of 0. D. in i c ens of 7 Marſhal, bltrutk⸗ 
and ſo forth, for that whereas « one N.. gehen had been ſeiſed {fog thePir. 


in his Nemeine as of Fee, of and in the Manor of D. with the A ee 


ur- 
lenanccs in D. in the County aforeſaid; and he the ſaid V. —.— "How 


leifed, the ſaid . and his Anceſtors, and all thoſe whoſe Eſtate 
the ſaid IV. now hath, of and in the ſaid Manor with the Appurte- 

nances had, and from the Time of which the Memory of Man is not to 
the Contrary, have been accuſtom'd to have for their Farmers and 
Tenants of his ſaid Manor, Common of Paſture in a certain Place 
called Fagger-Iloles i in D. aforeſaid, containing three Acres of Pa- 

ſture, for all his Cattle Lev ant ah Couchant Within the ſaid Manor, 
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pry bi of * Vea 7. belonging ing and apt ce 
Mapdr. And the bid being ſo 3 e he ſaid 
 Appurtenarices in Form alcreläld, the fact V. the tween y- 


of April, in the ſaid Vear aforeſald, (ar Nach 4 Place) 85 10 


granted; and to farm let the ſaid Manor, with the Appürtenances, Its 
the ſaid Plaintiff,” to have and to hold the ſaid Manor, with the ha 
purtenances, to the aid Plaintiff, his Executors, "Admit itratars and 

Altes, from the ſaiditwehty-RefDuy-of pff, it Sri Year bore. 


ſaid, unto the full End and Ferm of Gent Vears, by Virtue of | 


Which ſaid Demiſe, the ſaid Plaintiff entered into the fai Manor a. 
foreſaid, with the Appurtenances, and was thereof and yet is Polfeſy, 
Nevertheleſs the ſaid\(Defendant) not ignorant of the Premiſſes, but 
contriving and intending to hinder and deprive the ſaid Plaintiff of his 


ſaid Common of Paſture in the faid apo called J. he the faid (Defen. I 


\._.._. dant)"iricloſed the faid Place called Zagger-Þo: _ with Hedges and 

Ditches, ſo that the ſaid (Plaintiff) 87 not ptit and drive his Cattle 

into the ſame Place calbd J. to feed the Gras there Growing; by 
. which the faid Plaintiff not only was excluded and hindered of his 
ſaid Common, in the ſaid Places 3 but the ſaid (Plaintiff) totally 
was deprived of, and loſt great Gains, Profits and Advantages, which 
he ought to have had nd. gain'd by his ſaid Cattle's depaſturing and 
feeding the Graſs growi 14 1 ae ſaid Place called J. to uſe his Com- 
mon aforeſaid, if the fai 
with Hedges and Ditches. Wherenpon the ſaid (Plaintiff) ſaith, that 
he is injured and endamaged to the Value of 0 one e aundred olds, and 
therefore brings this Suit, and fo forth. - 


; 2 | Whereas one Mary 2 on the 28th Day of Ofteter, in ins Yer 11 
ago rag our Lord 1731 at Weſtminſter, in the faid County of Middleſex, was 


a Servant a- rightfully and lawfully retained into the Service of the aforeſaid (Plain- 


8 tiff) to ferve him in and about all his lawful and honeſt Affairs and 


tiff, and re- Buſineſſes whatſoever for one whole Year then next following; and 


T the ſame M. being ſo retained, continued in the Service of the ſaid 


Service. Plaintiff for the Space of nine Months. And during that Time the 


ſaid M. ſo ſerved the ſaid (Plaintiff,) ſhe diligent! employed herſelf 
in the Service of the ſaid Plaintiff, and thereby Lhe capable o 


ſerving the ſaid Plaintiff in very important Affairs and Buſineſſes of 


great Coneern of the ſaid Plaintiff, And the ſaid B. by the Occa- 
ſton of inſtructing her during that Time, ſuſtained no Gall Labour 
and Expence. Notwithſtanding, the aforeſaid Defendant, not igno- 
rant of the Premiſes, but craftily and ſubtilly intending to deceive 
and defraud the ſaid Plaintiff, of all the Profits and Advantage, which 
the faid Plaintiff ſhould have received, by reaſon of the Service. of 
the ſaid AI. for the Time ſhe was retained as above, on the firſ 
Day of Ze, in the Year of our Lord 173 2, at Ie /lminfter afore- 
ſaid, in the County aforeſaid; the faid R. incited and procured the 
ſaid A. then Servant to the ſaid (Plaintiff,) to depart and leave the 


Service of the ſaid (Plaintiff;) by Means of which inciting and procu- 


ring the ſaid M. to depart from the Service of the faid (Plaintiff,) after- 


wards, (to wit) on the faid firſt Day of March, in the Year laſt above 
mentioned at Weſtminſter aforeſaid, in the County aforeſaid, the faid 
M. departed and left the ſaid Service of the ſaid Plaintiff without 


the Leave, and contrary to to the Will and Conſent of the aid (Plain- 
1 | t 5 


Malt, ith 3 


Defendant had not incloſed the aid Place 
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e erch, in the Year lalt mentioned, knowing the lad Nite be che 
CLervant of the ſaid Plaintiff at Weſtminſter aforeſaid, in the County 

ca foreſaid, admitted and received the faid M. imo the Sefviee of the 

5 1 n 4 7 ger, I 3 * 84 1 1 24 

T faid (Defendant) ; by which the ſaid (Plaintiff) loſt all the Profit, Behe- 

nt and Advantage Which he would have had, by reaſon of the Ser- 

vice of his ſaid Servant, for the elidue of the ſaid Term. re- 

1 bre the Cad (Plaintiff faith that he is injured, and ſuſta ins Damage, to 

= 7.8: complains of V. R. Tanner, in the Cuſtody of the Mar- àn Aftion 
Hal, ne fe forrb, for that whereas the faid eh a Day, and arena pr 
= or, and Place, had agreed with him the faid . to buy the Hides mite on a 


2 | IM 6 204 | 0 3 PE. 4 8 | ' : FW - F . 3 
and Skins of all and ſingular the Oxen, Horſts, Cows and Calves, Bargain, 


which he the faid T. from the faid (/uch 4 Day) urtil (uch a Day) 
W then next following, ſhould happen to kill or flay, the ſaid W. in 
Conſideration thereof undertook, and then and there faithfully pro- 
miſed the faid J. that he the faid V. would well and truly pay to 
him the ſaid 7. for every Hide of each Ox or Heifer, by him the 
ſaid 7. within the Time aforeſaid killed or ſlain, and by him the ſaid 
T. to him the ſaid V. within that Time, delivered, three Shillings and 
four Pence; and for every Hide of a Cow, by him the ſaid T. within 
the ſaid Time killed and delivered as aforeſaid, two Shillings; and 
for every Dozen of Calve-Skins by him the ſaid T. within the Time 
& aforeſaid, killed and delivered, as aforeſaid, four Shillin s. By reaſon of 
which ſaid Promiſe and Undertaking of him the faid V. made as a- 
bove, he the ſaid Z. B. delivered to the faid JF. five hundred and 
three Hides of Oxen and Heifers, and fifty two Hides of Cows, and 
fiſty Dozen of Calve-Skins killed by him the ſaid T. within the Time 
$# aforeſaid, according to the Tenor of the ſaid Bargain, at divers Days 
and Times within the Time aforefaid at S. aforeſaid, the true Value 
and Price whereof delivered, as above; according to the ſaid Bargain, 
amounted unto. the Sum of eighty-eight Pounds, ſixteen Shillings and 
ten Pence. Nevertheleſs the ſaid V. contriving and fraudulently in- 
tending, craftily and ſubtilly to deceive and defraud the ſaid T: 
in that Particular, altho' the ſaid V. (ſuch a Day and Tear) and 
afterwards at S. aforeſaid, hath been required to pay to him the ſaid 
T. B. the aforeſaid eighty- eight Pounds, fixteen Shillings and ten Pence, 
according to the ſaid Bargain. Yet he the ſaid T. B. hitherto hath 
not paid the ſame, or any Part thereof, but hitherto altogether hath, 
and ſtil] doth refufe fo to do, to the Damage of the ſaid Plaintiff one 
hundred Pounds; and therefore he brings this Suit, and ſo forth. 


Middleſcæ. Williom Highmore late of Jeftminſter, in the ſaid % Dectara- 
County, Gen. was attached to anſwer to Richard Nicholſon, of a tion upon a 
Plea of Treſpaſs on the Caſe, and fo forth. And whereupon the . 
laid Richard by Joh Ferrett his Attorney complains, that whereas a Sum of 
on the 31ſt Day of January, in the Year of our Lord 1725 at IVeft- . * 
mnſter, in the County of Middleſex, a certain Diſcourſ aroſe, and — ts be 
was had between the faid' Richard and the ſaid William, of and eon- transferred, 


cerning three hundred Pounds Stock in the Capital united Stock of Ou 28 
the Eaſt.-India Company, belonging to one T/abella Iybergh Widow, Expences : 

as Exeeutrix of Thomas Wybergh her Son, then lately deceaſed; and — 88 
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was then and there agreed between, the ſaid Richard and Milliam 


of Attorney; and that the ſaid Milian: ſhoul. e ad 
Richard, or his Order, the Sum of one hundred fand fifty Pounds for hi I 


* 
— = 2 — ö At F Toe ro eee 
; re 9 | . , 
bes $-% y : J 
8 | ons on 4 Calf, 
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of and concerning the Transferring of the ſame Stock by, the ſaid j/ 
H. by Virtue of a certain. Letter Of, Attorney made. by the aid J. 


& 


bella before that Tinie, to the Haid //. And, 85 n that Diſpquſe j 
1-72 


5 


. 77 33 10 
Licenſe; to the {aid ian Highmare, to;transfer the ſaid 305 U 


the capital Stock of the ſaid, Company: by, Virtue,of the ſaid Letter 


Ny 


Pains and Trouble therein, and ten Pounds for the Time, Expences 


and Charges of the ſaid Richard, laid out and, ani in and a. 
0 


ds aforeſaid. And thereupon, in Conſideration that the faid Richard BY 


bout ſucli Transfer of the ſaid Stock, and the procuring 


the ſame, 


4 


had undertaken, and then and there had promiſed to perform tha 


Laid an⸗ 
other wap. 


ty 


Agreement in eyery Thing on his Part ;to, he. performed, the fil 


William then and there undertook, and to the ſame Richard fit.. 
fully promiſed, that he would perform all and every Thing in the [| 


ſaid Agreement contained on his Part to be performed, And the fad 


Richard in Fact faith, that he the ſaid Richard afterwards, (that is 
to ſay) the Day of in the Year of our Lord 1725, at the ſpe- 


cial Inſtance and Requeſt of the ſaid V. endeavoured to procure ſuch 
Leave and Licenſe for the ſaid Milliam, to transfer the ſaid three 


hundred Pounds Capital Stock aforeſaid, of the ſaid Company, by Vir- 


tue of the ſaid Letter of Attorney and then and there procured 
Liberty and Licenſe: to the ſaid / 


the ſaid J//ham, to transfer” the ſaid thre 
hundred Pounds Capital Stock, in the Stock of the ſaid Company, 


by Virtue of the ſaid Letter of Attorney accordingly ; and the fad 


Richard afterwards, (that is to ſay) the ſame Day and Yearlaſt men. 
tioned, at J/z/tminſter aforeſaid, gave an Account thereof to the fad 
Witham, and requeſted the ſaid William to pay to the ſaid Richard, 
the ſaid Sum of one hundred and fifty Pounds, and ten Pounds con- 


tained in the ſaid Agreement. Nevertheleſs the ſaid William hath 
not paid the ſaid Sums of Money contained in the ſaid Agreement, or any 
Part thereof to the ſaid Richard, but then and there, and always a 
terwards hitherto hath, and ſtill doth refuſe ſo to do. And whereas on 
the ſaid 31ſt Day of anuamy, in the Year aboveſaid, at Weſtminſter 
aforeſaid, in the County of Middleſex, in Conſideration that the faid 
Richard then and there had undertaken, and then and there. promiſed 
to the ſaid William, that he the ſaid Richard wouldpro cure other three 


hundred Pounds Capital Stock, then being in the Stock of the Fuf 


India Company, belonging to the ſaid Jabella Iyberg, to be tran 
ferred in the Transfer- Books of the ſaid Company, kept for that Pu- 
poſe, according to the Manner of transferring the ſaid Stock of the 

ſaid Company, at the Inſtance of the ſaid Milliam, by Virtue of a 


certain Letter of Attorney, before that Time made by the (aid Vabella to 
the ſaid Milliam, he the ſaid Milliam in Conſideration thereof undertook, 
and then and there ſaithfully promiſed, that he the ſaid Milliam would 


pay to the ſaid Richard, or his Order, the Sum of one hundred and fitty 


Pounds for his Induſtry, and the further Sum of ten Pounds for his Ex 
pences, Time and Trouble, in and about transferring thereof, Wheneler 


he ſhould be thereto requeſted; and the ſaid Richard afterwards 
(that is to ſay) the Day and Year aboveſaid, at Maſtminſter afore 
aid, requeſted the ſaid Milliam to pay him the ſaid Sum of one bt 
| Ty I | "5 | . 
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lim; ſhould, pay [9.. the fad 
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1 dred and fifty Pounds, and ten Pounds according to his faid Promiſe: 


W \cycrthelels the ſaid Malllam not regarding his ſaid Promiſes and 


1 . 
a ( 


- 


pounds, or 


e (aid Richard in this Particular, 0 
E 5 1 hundred and fifty Pounds, and the ſaid Sum of ten 
o ny Part thereof, altho often requeſted thereto, but hath 
W altogether refuſed, and doth yet refuſe ſo to do, to the Damage of the 
dad Richard 260 l. and therefore he brings this Suit, and ſo forth. 


and fraudulently intending crattily and ſubtilly to deceive and defraud 


hath not paid to the ſaid Richard, 


= And further, the Declaration ſets forth, that the Defendant was 
indebted to the Plaintiff, in the Sum of one hundred and fixty Pounds, 
W for ſo much Money lent by the Plaintiff to the Defendant, and being 
bo indebted, that he promiſed to pay, ©c. Wherefore the ſaid Richard 

W 7aith, that he is injured, and ſuſtains Damage to the Value of one hun- 
W grcd and ſixty Pounds; and therefore brings this Suit, and ſo forth. 

= This Declaration was drawn by Sergeant Bzanthwayte. 


Stinton againſt Dates, 


| Hillary, the Thirty-fixth and Thirty-ſevent 
= n the Second. 


= Mary Tates, late of the City of Morceſter, in the County of the an 


h of King | Charles 


Vvndertakings laſt mentioned, made in Form aforeſaid, but contyiving, 


\ 


Action 


City of Worceſter, Widow, was attached to anſwer to Roland Htiu- upon the 


1 ron of a Plea of Treſpaſs upon the Caſe, and ſo forth; And where- 
upon the ſaid Rozwland by Thomas Twittye his Attorney complains, that 


; | whereas Richard 2. ates, Son of the ſaid Mary Yates, had procured 


and obtained carnal Knowledge and Copulation of one Johanna 


Caſe upon 


an Aſſumpſit 


concerning 
the Mainte⸗ 
nance of a 
Baſtard, 


Hinton, Daughter and Servant to, and dwelling with the ſaid Ry2y- Lut. 222. 
land, and got the ſaid ZFohanna with a Male Child, which ſaid 70 
hanna was afterwards delivered of ſuch Male Child ; and the faid 
Rowland, in order to keep himſelf from the Maintenance of the Infant, 


intended to proſecute the ſaid Richard for geiting the ſaid Infant 


? 


Beciting the 
MWaintce 


upon the Body of the ſaid Johanna, as above. And the aforeſaid nance, 
Mary deſiring to compoſe the Difference aforeſaid, on the 12th Day of 
February in the 35th Year of the Reign of his Preſent Majeſty, at 
Claynes in the County aforeſaid, at the Requeſt of the ſaid Mary, a 
certain Diſcourſe was had, and aroſe between the ſaid Mary and the 
faid Rowland, of and concerning the Maintaining the ſaid Infant, ſo 
begotten by the ſaid Richard, on the Body of the ſaid Johanna as fame. 
aforeſaid; upon which Diſcourſe, afterwards (to wit) on the ſame 1 2th | 
Day of February, in the 35th Year aforeſaid, at Claynes aforeſaid, 
it was agreed between the ſaid Rozp/and and the ſaid Mary, in Man- The ſpecial 
ner and Form following, (that is to ſay) that if the ſaid Row/and Agreement 
would undertake to keep and maintain the ſaid Infant for five or fix 
Years, and not proſecute the ſaid Richard, then the ſaid Mary 
would pay to the ſaid Rowland 10 l. of lawful Money of England, 
whether the Infant ſhould live or die, in Manner. and Form follow- 


ing, (that is to ſay) one Shillin 


more, Parcel of the ſaid Money, 


g in Hand, and ninety-nine Shillings 
upon Thurſday in the then next 


following Week, and the five Pounds Reſidue of the ſaid 10 J. at 20 f. 
nd truly 


a Lear, Which ſaid Sum of 5 J. 


K k 


the ſaid Mary would well a 


ſecure 


The Com⸗ 
munication 
about the 


made upon 
ſuch Com⸗ 
munication. 


$4 
0 9 
4 
iN 
3 
l 
7 
4 
A 
1 
Y 
T4 
be. 
N ” 
l 
Y 
X4 
E. 
1 
— 4. 
17 
$ 
IN 
vw 
. 
$i 
34 = 
5 4 
5 
| 
I 
NM 
by 
8 
7 
* 
0 
E 
7 
0 
"| 
f 
» 
1 
Pp 4 
aV 
N 
4 
Rs 
be) 
LY 
of 
is 
4 
K 
* 
A 
8 
4 4 
+ 
I 
* 
} 
| 
x 
A 


* 
* 
"+ 
£ 
8 
£ 
[7 
£ 
& 
4 
+ 
F 
* 


5 
* 
„ 
* 
= 
* 
| 
by 
72 
U 
® ji 


mM 
bob 
„ 

& i 
1 l 
7 

1 
1 
4 
LE / 
* * 
1770 
177 
45. 
2 
1 
z 
$7 
1 
1... 
1 
XS: * 
% ! 
a4 
N 
<< 
9 
— 9 
RY 
y 
FN 
1 
i 
Fo 
i 
530 
1 
r 
* 
4 
3 
1 
19 
# 
48 
410 
388 
4:7 
OY 
v3 
be 
F: 9 
+ 
„ 
4 
"4 
y 
„ 
54 
7 
x1 
1 
It 
Wk 
+. 
+04 
#1 
+3 
1 
4 1 
39 
. | 
* * 
i 
* 
x 3 
* 
12 
12 
+08 
44 
1 
A 
LY 
is. # 0 
1 
4 . 
84 
i 
0 
: 1.790 
ifs 
1 
0 h 
* 
"WY 
: T2 
3 
1 
3 
1 
1 
1 
12 
* 1 
1 
3 
v2 
1 
8 4 
4 
+2 
45 
{1.08 


.* 
1 


e 
” we = - : 2 - 5 Fay 
F 0 ee od os to Lara na 


1 «Cad h ao : 2 1g WS I. 
. 


8 vf!!! p . ̃ Of TILA 
n 7 q * 5 8 a h r 


A I eee ee 


Py 4 MIN rey aaa 


— 


3 
r 


« 2 A fo HRS — 
3 2 5 ic 2 _ ED - 2 9 * 
n 4 N - ＋ — 82 
— —— eee” << 


, * * Dank 
A T2 7 ST SED N 8 Ac Ry, 7 — 
or TOTS og i OE Ine IE area agen wn 


. - . 25 222 
. — mat Ae Rr A Cn 2 85 8 5 — 
S court e PS ICE appt FIRED Cree > br; 


PRES DI. OOO 


* * 


- — 0 


Aa. 


C * 3 IS x 1 L . * g N „ Ia e * 37 v6 
W " 1 OR + : W — ” 
N * . 2 5 M.- * 
42 * 4 F : 8 
M4 1 7 | 4 8 ? J "Im. 
. „ ah > n . N * n L wala» * : * 8 \ 1 1 5 


OED, ſecute by a Bond to be entered into by one Roberr Tates, and Eduard 
Nutes, two Sons of the ſaid Mary; and after the Expiration of the fad 
five or fix Years, the faid Mary would maintain the faid Infant at her 
own proper Cofts and Charges. And thereupon the faid Mary, after. 
wards, (that is to ſay) on the ſaid 12th Day of February, in the 35th 
mn aforeſaid, at Claynes aforefaid, in Conſideration that he the 
Piomiles. ſaid Roreland, at the ſpecial Inſtance and Requeſt of the ſaid Mary, 9 
ten and there had, well and truly undertook, and faithfully pro-. 
miſed to the faid Mar; to perform the ſaid Agreement in every thing | 
on his Part to be performed, ſhe the faid Mary undertook, ad 
then and there faithfully promiſed to perform the faid Agreement in | 
every Thing on her Part to be perfomed. And the faid Rowland in | 
Fact faith, that he the faid Rozw/and truſting to the Promiſe and Un- 
dertaking of the ſaid Mary, as above, the faid Rowland, at the 
ſpecial Inſtance and 9 of the ſaid Mary, afterwards, (to Wit) 
on the faid 12th Day of February, in the 35th Year aforefaid, and | 
from thenge hitherto maintain - the ſaid Infant, and never profe- 
| cuted the ſaid Richard for the ſame. Neverthelefs the ſaid Mary 
The teach, not regarding her Undertaking and Promiſe aforeſaid, but contriving, 
and fraudulently intending, craftily and ſubtilly to defraud and de. 
ceive the ſaid Rozwland, hath not paid the ſaid ninety-nine Shilling 
Parcel of the ſaid ten Pounds, upon the Thurſday laſt above mention', 
nor hath ſecured to the ſaid Rozw/and the five Pounds, Reſidue of the 
ſaid ten Pounds, by Bond of the ſaid Robert and Edward, to the 
ſaid Rewland. Altho the ſaid Mary, afterwards (to wit) on the oth 
' Day of October, in the ſaid 35th Year of the Reign of our Sove- 
reign Lord the King, that now is, and ſeveral Times after, at 
Claynes aforeſaid, hath been by the ſaid Row/and thereto required, 
but , hitherto ſhe altogether hath, and ſtill doth refuſe fo to do, to 
the Damage of the ſaid Row/and 20 l. And therefore he brings his 
Suit, and ſo forth. „„ | 5 


Au Exception was taken to this Declaration, that there was nt 
4 ſuffcient Averment that he had promiſed he zwould maintain the 
Child for five or fix Tears; and that it was a Condition precedent 
to all the Agreement, and not ſufficiently expreſſed ; but the Curt 
held the Declaration to be good, fir the mutual Promiſe of tht 
Plaintiff to the Defendant was a good Conſideration. Lut. 224. 


Þ Declara= Derby (to wit): J. S. complaineth of E. C. in the Cuſtody of 
tion _ the Marſhal, and ſo forth, That whereas the ſaid J. on the third Day 
— . to of March, in the fifth Year of the Reign of our Sovereign Lord 
the Plaintiff (Zeorge the Second, King of Great Britain, and ſo forth, at Met. 
hn inp ah minſter, in the County aforeſaid, at the ſpecial Inſtance and . 
ſaid Plain. of the ſaid Defendant, agreed with the ſaid Defendant, and faithfully 
Hy promiſed to him, that he the ſaid Plaintiff would not further proſecute 
83 the ſaid Defendant (in a Suit which was then depending in the 
Suit then Court of our late Sovereign Lord George, late King of Great Bri- 
3 * tain, before the ſaid late King himſelf) for a certain Treſpaſs which. 
Common the ſaid Defendant then and there acknowledged to be com- 
Bench foza mitted by the ſaid Defendant, againſt the ſaid Plaintiff, in certain 
Tietrats. Lands and Tenements of the ſaid Plaintiff in (to wit) a Meſſuage, and 
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twenty Acres of Land in V. in the County atoreſaid, the ſaid De- 

= &ndant then and there, in Conſideration, thereof undertook, and then 

and there faithfully. promiſed to the ſaid Plaintiff, that he the ſaid 

Defendant would well and faithfully pay to the ſaid Plaintiff, the 

Sum of ſeventeen Pounds. of lawful Money of Great Britain, in 

= Diſcharge and Satisfaction of the ſaid Treſpaſs, before the Feaſt of 

Eater then next following. And the ſaid Plaintiff in Fact faith, 

chat he truſting to the ſaid Promiſe of the ſaid Defendant, hath not 

hitherto, ſince the making of the ſaid Promiſe, further proſecuted the 
the faid Defendant for the Treſpaſs aforeſaid. And the faid Plain- 
tiff in Fact faith, that the ſaid Feaſt of Eaſter then next following 
the making the faid Promiſe of the Defendant, to the ſaid Plaintiff as 
above, was on the Day of in the faid fifth Year of the 

W Reign of our Sovereign Lord the King that now is. Notwithſtan- 

ding the faid Defendant, not caring for, or regarding his ſaid Pro- 

W miſe, but contriving, and fraudulently intending in this Behalf, 
craftily and ſubtilly to deceive and defraud the ſaid Plaintiff ; the ſaid 
Defendant hath not yet paid to the ſaid Plaintiff the ſaid Sum of 
forty Pounds, or any Part thereof; altho the ſaid Defendant, after- 
wards (that is to ſay) on the firſt Day of May in the ſaid fifth Year of 
the Reign of our Sovereign Lord the King that now is, and often 
afterwards, (to wit) at Weſtminſter aforeſaid, in the County aforeſaid, 

& hath been requeſted ſo to do, but hath altogether hitherto denied, and 

pet doth deny to pay the ſame to the ſaid Plaintiff; wherefore he 

& faith that he is injured, and ſuſtains Damage, to the Value of twenty 

Pounds; and therefore brings this Suit, aud ſo fort. 


= That whereas the ſaid B. ſuch a Day and Tear at C. in Conſide- F6: excellive 
ration that the ſaid 4. at the ſpecial Inſtance and Requeſt of the De- — 
fendant, had deliver d at M. the Mare of the ſaid Plaintiff, co till Mare. 
and plow certain Lands of the ſaid Defendant in P. for and during 
the Space of ten Days then next following, the ſaid B. undertook, and 
then and there faithfully promiſed the ſaid Defendant, he would re- 
deliver the ſaid Mare "af. and ſound to the ſaid Plaintiff, after the 
End of the aforeſaid ten Days, upon Demand ; nevertheleſs the ſaid 
(Defendant) contriving and intending to deceive and defraud the ſaid 
S Plaintiff, did fo exceſſively, and inordinately Labour and Tire the 
8 faid Mare, in the ten Days, ſo that by ſuch exceſſive Working the 
= faid Mare died, to the Damage of the Plaintiff twenty Pounds; and 
= thereupon he brings this Suit, and ſo forth. = 


A. Z. complains of E. F. in the Cuſtody of the Marſhal, and ſo à Dectara: 
forth, for this Cauſe, (to wit) that whereas the ſaid A. B. on the tenth tion in Caſe 
Day of October, in the fifth Year of the Reign of his preſent Ma- 3 Pit = 
jeſty, George the Second, King of Great Britain, and ſo forth, was; be eretting a 
and for many Years then next before had been, and alſo now is ſeiſed Eime-biln 
in his Demeſne as of Fee, (or poſſeſſed for a Term of Tears, as the _ of 
Caſe is) of and in a Meſſuage and Garden, with the Appurtenances the Plain- 
in London, (that is to ſay) in the Pariſh of St. Michael leenhithe, it. 
in the Ward of Qutenhithe. And being ſo ſeiſed (or poſſeſs d) the 
faid E. F. the Day and Year aboveſaid, and many other Days and 
Times between that Day and the firſt Day of January the next fol- 

_ lowing, contriving to deprive the ſaid A. B. of the whole Profit, 

F ” | Advantage 
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Advantage and. Eaſement of the ſaid .4.s Meſſuage and Garden at 
Londen aforeſaid, in the Pariſh and Ward aforeſaid, in a certain 
Place called B. in the ſaid Pariſh of Ozeenhizhe, in the ſaid Ward 
of Ouezenhithe, the ſaid E. F. burnt Chalk in a certain Furnace 
called a Lime-Kiln, to make Lime thereof; by reaſon of which, the 
ſtinking and unwholſome Fume or Smoke ariſing therefrom, came 
upon the ſaid Meſſuage and Garden of the ſaid 4. B. and pene. 
trated into the Herbs and Fruits at that Time there growing and be. 
ing; by which not only the Herbs and Fruits then growing be. 
came dry, wither'd and dead, but alſo the ſaid 4. B. from the fad 
firſt Day of March, in the ſaid fifth Year of the Reign of his aid 
preſent Majeſty, to the ſaid firſt Day of April then next following, to- 
tally loſt the whole Eaſement, Profit and Advantage of his ſaid Meſ. 
ſuage and Garden, to the great Damage and Wrong of the ſaid E.F 
Wherefore the ſaid E. F. faith, that he is injured and endamaged, to 
the Value of five hundred Pounds; and therefore brings this Suit, ard 


"JOIN. = vs 


Sol (to wit): Richard Holbridge, late of Combes in the ſad MY 
County, Yeoman, Executor of the laſt Will and Teſtament of Francis 
Holbridge, was attached to anſwer to Zohn Guiſer of a Plea of 
'Treſpaſs upon the Caſe, and fo forth; and whereupotii the ſaid Joby, | 
by Barnaby Gibſon his Attorney complains, that whereas the fad 
Francis in his Life-time, (that is to ſay) on the 2oth Day of Sepren- {MY 
ber, in the 21ſt Year of the Reign of his preſent Majeſty, at Ma- 
deltham, in Conſideration that the ſaid Zohn, at the ſpecial Inſtance Z 
and Requeſt of the ſaid Francis, married one Cooper, then Wile to 
the ſaid John, undertook, and then and there faithfully promiſed ths 
ſaid John, that he the ſaid Francis would give to the ſaid John 
two hundred Pounds, to be paid to the ſaid John, his Executors or 
Adminiſtrators, at the Death of the ſaid Francis, by the Executors of 
the laſt Will and Teſtament of him the ſaid Francis, made and ap- 
pointed by him the ſaid Francis, when the ſame Executors were by 
the ſaid John thereto required. And the ſaid John in Fact faith, that 
he, giving Credit to the ſaid Promiſe and Undertaking of the ſaid 
Francis, at the ſpecial Inſtance and Requeſt of him the ſaid Francis, 
afterwards in the Life-time of the ſaid Francis, (that is to ſay) on 
the 22d Day of September, in the ſaid 21ſt Year at Mendleſham afore- 
ſaid, married the ſaid Elizabeth, and the Eſpouſals between the ſaid 
John and the ſaid Elizabeth were then and there had and ſolem- 
nized; whereof the ſaid Francis in his Life-time, and the faid 
Richard, after the Death of the ſaid Francis, had Notice, (that is to 
ſay) at Mendleſbam aforeſaid : Nevertheleſs the ſaid Francis in his 
Life-time, and the ſaid Richard after his Deceaſe, not regarding the 
ſaid Promiſe and Undertaking of the ſaid Francis, made as above, 
but the ſaid Francis in his Lite-time, and the ſaid Richard after his 
Deceaſe, fraudulently intending to deceive and defraud the ſaid ob", 
the ſaid Francis at the Time of his Death, did not give the ſaid 
 Fohn the ſaid two hundred Pounds, nor hath the ſaid Richard paid 
to the ſaid John the ſaid two hundred Pounds, or made him any Sa, 
tisfaction for the ſame in any Manner howſoever, altho' the ſai 
Richard, after the Death of the ſaid Francis, (that is to ſay) on the 
tenth Day of June, in the fifth Year of the Reign of his = 
2 | zeln 
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1 = ajeſt y at Mendleſham aforeſaid, by the ſaid John was thereto re- 
= quired, hath altogether refuſedꝭ and ul doth,refuſe to pay the ſaid 


33 . Ys 441 E — „ — 7 42 2 : 4 | 
two hundred Pounds, or to make the faid John any Satisfaction for 
the ſame, to the Damage of the ſaid John two hundred and twenty 


* 1 


ien Le G17 r an 
Pounds; and therefore he brings this Suit, and ſo forth. . 


London. Nathaniel Ponder. complains of Thomas Braddill, in 4 832 
me Cuſtody of the Marſhal of the Manſhalſey of our Sovereign ee 


1 :, + x ; * x 


been, and now is the true Owner ard Proprietor of the Copy of a 
certain Book, intitled the Pilgrim's Progreſs. from this World to that 
which is to come, delivered under the Similitude of a Dream, where- 
in is diſcover d, the Mauner ef his ſetting out his dangerous Four- 
ney, and ſafe Arrival at the defired Country, by John Bunyon ; and 
that he the ſaid Nathaniel, after he ſo became a Proprietor, of the 
ſaid Book, he printed off 2000 Books of the ſame Copy; and on tze 
twentieth Day of Zanary, in the thirtieth Year of the Reign of his 
ſaid preſent Majeſty, he had in his Hands at London aforeſaid, in 
the ſaid Pariſh and Ward, an hundred Books, or more, of that im- 
preſſion; and on the ſame twentieth Day of January, in he 5 5, 
Vear aforeſaid, at London aforeſaid, in the ſaid Pariſh and Ward, was 
imprinting 4000 Books more of the ſame Copy. Nevertheleſs the ſaid © .* 

Thomas well knowing the Premiſſes, but contriv ing and fraudulently - 
intending wholly to deprive the ſaid Nathaniel of all the Betiefit of 


7 


| his fad Copy, afterwards (that is to ſay) on the ſame twentieth Day 


Lilly 67. 


of Zamary, in the thirtieth Year aforeſaid, at London aforeſaid; in 

the ſaid Pariſh and Ward, without the Leave and Conſent of the ſaid 
Nathaniel, did print, and then and there expoſe to ſale, four thouſand 

Books of the ſaid Book of the ſaid Nathaniel, intitled, the Pilgrim's 
Progreſs, from this World to that which is i come, delivered uu. 
der the Similitude of Dream; wherein is diſcover'd the Manner + 
of his ſetting out his dangerous Journey, and fafe Arrival at the © 
defired Country, by John Bunyon ; whereby the ſaid Nathaniel loſt, 

and was deprived of all the Profit, Benetit, and Advantage of his 


ſaid Book, intitled, The Pilgrim's Progreſs from this World to . 


that which is to come, delivered under the Similitude of a Dream; e gh oY 
wherein is difcovered the Manner "of his ſetting out his, dangerous 
Journey, and ſafe Arrival at the defired Country, by John Bunyon; © | 
whereby the laid Nathaniel faith, he is injured and endamaged to. ; 
the Value of 200 /. and: therefore he brings this Suit, and ſo forth. 
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Trinity Term, in the Seventh of King William the Thüd. 
8 „„ * 


3n Sen Drhhirt. Thomas lara, lite of Tickbil, in the ſaid County, Ye 
upon the man, was attached to anſwer to Wilham Langhton, Gentleman, of: 
ſturbance of Plea of Treſpaſs on the Caſe, and ſo ſorth. And whereupon the (iq 
the Plaintiff Villiam, by 4. B. his Attorney, complains, that whereas on the 144 | 
in the Be Day of May, in the ſixth Year of the Reign of our Sovereign Lad 

of a Map. 9 e 9 7 Wien #48 51438 nr us - > yon, 

Luc. 112, King William, and Lady Mary, late King and Queen of Englayy 
and long before he had, and continually afterwards hitherto hath been, 
and now is ſeiſed of, and in a Cloſe of Land, with its Appurtenancs 


„ 0 {% 


* * 


called Langdale, lying and being in the Pariſh of Tickbill aforeſaid, 
and of a Cloſe of Meadow Ground call d Goody Ing, lying and be- 
ing in the ſaid Pariſh, and contiguouſly adjoining to the fad Cloſe 
"(he Piatn- called Langdale, in his Demeſne as of Fee; and the ſaid Willian 
tif ſeiſed in Langhton, and all thoſe whoſe Eſtate he the ſaid Milliam now hath, 
Fee of a and during all that Time had, of and in the Tenements aforefaid, 
Fiore oy With their Appurtenances, Time out of Mind have had, and were 
L. and of a uſed and accuſtomed to have a certain Way, as well a Foot as 2 
> cnet 0% Horſe Way, for his Carts and Carriages, from the Common High- 
called G. way, in the {aid Pariſh of Tic&hill, (which ſaid Highway was leading 
and then pze- from the Towns of Tickhill and Wadzworth in the ſaid County,) in, 
omg kot a by and through a certain Place called Bad/ley-well Lane, lying be- 
„„ tween the ſaid Pariſh of Ticßhill, and fo in and through a certain 
other Place call d Langdale's Lane, and from thence to, by and thro' 
the ſaid Cloſe call d Langdale, and ſo back again from the ſaid Cloſe 
to the ſaid Highway, every Year, at all Times in the Year, through 
the Way deſcribed, in the Manner as above, belonging only to his 
- ſaid Tenements with their Appurtenances. Nevertheleſs the ſaid I 
That the Thomas, well knowing the Premiſſes, but contriving and fraudulently I 
— 1 maj intending to hinder, and as much as in him lay, to deprive the ſad 
Carts and William of the Uſe of his ſaid Way, with Carts and Carriages on theſaid 
Sens roth Day of May, in the ſixth Year aforeſaid, ſpoiled the ſaid Thomas 
aid Way, ſo and damnified the ſaid Way, in the ſaid Place called Bad/ley-wel : 
that the =P Lane, in ſuch a Manner with Carts and Carriages, (that is to ſay) I 
—_— = with the Wheels of the ſame, that the ſaid Way became of no Uſe 
the Plain- to the ſaid William Langhton, to the Damage of the ſaid Willa 


"he Langhton 20 1. and therefore he brings this Suit, and ſo forth. - 


—.— — 4 FF are LE3S= oj, aig + — — ——— 
— . —_ wag — r . ann LSE prog re . 2 - 3 a 
" A. — w hay a — 8 4 N 7 * n _ — - 2 . 0 8 8 * * * 2 
1 5 Nn * — — $5, N — „ 6 4 P p 
OL 0 3 APR” : a: ANY, Xo ein a . — a 
7 - 8 ? « — — - A * 8 
8 - - 26 — 3 aa . . 
2 . I = — - — Ws . —— ang — — ed P - 
88 1 " 2 -1 nt; 4+ Ss =» E "=== 1 * "2 3 — 3 — - 
_— — a -. rr — A: 


: ©, = CE REBT R 3 2 * 
a N - — — - — 1 — nr en — US 
" - 9 F "IO" a og — . * * —— 4 — 2 1 5 _ We 52G 
 _— — 4 * — F — _ — *2 — * 2 — : — AY bus — a a — — — Ee — 8 — 4 * -4 4 
— — —— — — ʒ—4ẽ — od cons - — — 3 —— * E 1 —— 
> _ — — — —. "III 5 ; Sag i. A f * b — — . _ Re 
— = . . . = _ a . ing — 22 2 2 
„ A * of + 5 4 * — — — — — — 
* Sz . I - * ; : = 3 — — - 
— — Ip uns —— - — gy — — — — A _ 4 », 4-9 * = 7 4 5 k pa — a Tm = * 


7 2 q * 785 , . 2 $5 Rs 3 Es e E 8 
8 : 23 5 8 8 E > EA FoEI TE 4S 
£ q Ws 2 * 5 T8 8 x. 3% 8 2 2 2 Ie? 13007; 2 3 3 r = _ 3 p 
> 8 4 - Wo; 3 5 o ST on 3 . J ͤ ͤ KT e EL; 9 OS 22 EE RW. 
C ĩðͤ d EN IT oe EL rr EL 2; EEE es os e . 222 IO BF Rn Te OG REES a oat pes ps 4 . os SS N 8 d 
JJ — Ns JJ T Ne Eg SE EEE ↄ VVT £ GS 8 YE Cont af 
a CE I OE Ts CCC A EI ES ICOPAS . S Cu I Ry) * Ll 88 4 RE RC F SG ns In 4 by e rr ens 
” : 2 SENS i Live 2 . — 78 . 5 N * AS. 5 . 5 r N ME 5 8 3 S dA 2 VE, co 2 2s 
F Yd ear re ge . 575 e 75 * < et ures Der I ‚⏑‚⏑‚⏑⏑f‚ . . ‚‚‚‚‚˖ ( SSN ** TIN „ r 


Bar, And the ſaid Thomas by Robert Veſey his Attorney, comes and 
defends the Force, Injury and Damages, and whatever elſe he ougit 
to defend, when and where the Court will take the ſame into their Con. 
ſideration; and faith, that the ſaid William ought not to have his ſaid 

Action againſt him, by Prozeſtation ſaying that the ſaid Declaration, and 

the Matters therein contained are inſufficient in Law for him the {a 

Hilliam, to ſupport his ſaid Action againſt the ſaid Thomas, for Plea thc 
That one W. ſaid Thomas faith that one Milliam V. eſey Gentleman, on the ſaid 10t! 


v. was ſet» 3 Ir, id 
Ma, gh = Day of 8 in the ſaid. ſixth Year, was, and long befor — 


Hf Land, called Bad/ley-zwell Cliſe, with its Appurtenances, in the ſaid dut ef Hind 


g | ſo in going, paſſing and returning, in, by and through the ſaid Way, 
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been, and now is ſeiſed of and in a Cloſe W the, 5 
Pariſh of Tichhill, in his Demeſne as of Pee; and that the ſaid had aGay— 
Milliam Veſey, and all thoſe whoſe Eſtate he hath; were uſed and from” the 

accuſtomed to have, and had a certain Way, a Foot as well as a Horlcs — wry 
way, and for his Carts and Cattiages from the ſaid common High- Declaration 
way in Tickhill aforeſaid, above ſpecified in the ſaid Declaration, in, by ook 
by and through the ſaid Place, call'd Bad/ley-well Lane, and from e LD 


W thence, to, by and through the ſaid Cloſe, called Bad/ey-zwelt Cloſe, B. Lage. and 


and ſo back again from the ſaid Cloſe, galled Bad//cy-well Chje, thro tou tha: 
the ſaid common Highway at Tic&h1i#l aforeſ; 


d, every Vear, at all th fad 
Times in the Year, whenever it pleaſed him ſotq do; by which means the Clo ſe, call'd 
faid Thomas, as Servant to, and by the Command of the ſaid Milliam Os . 
Veſey, on the ſaid 1th Day of May, in thè ſaid ſixth Vear, in order again, 
to make Uſe of his ſaid Way, with Carts and Carriages of the ſaid 88 
William Veſey, did go and paſs from the ſaid Highway, in, by and Serbant to 
through the ſaid Place, call'd Bad/ley-wwell Lane, and from thenge to; Veſey, and 
by and through the ſaid Cloſe, call'd Bad/ley-well Choſe, and from with the laid 
thence returned back again, as it was lawful for him ſo to do; and Carts, — 
he the ſaid Thomas did break up the Soil of the ſaid Way, in the 

ſaid Cloſe call d Bad/ley-well Lane, with the Wheels of the ſaid 


S Carts and Carriages, doing as little Damage as it was poſlible for him 


todo, in making Uſe of the ſaid Way: Which ſaid Spoiling and Dam- 
nifying the ſaid Way, in the ſaid Place, call d Bad/ley-zwell Lane, 


is the ſame Spoiling and Damnifying of the ſame, whereof the ſaid 
* VWilliam hath above declared againſt him; and this he is ready to 
verify; wherefore he prays Judgment if the ſaid William Langhton 


ought to have his ſaid Action againſt him the ſaid Thomas, and ſo 


forth. | OY 


And the ſaid William Langhton ſaith, that notwithſtanding any meplicatisn. 
thing above alledged by the ſaid Thomas, he the ſaid Milliam ought not conteſſing 
to be precluded from having his ſaid Action againſt him the ſaid T Ho- — = 
mas ; becauſe the ſaid William faith, that Right and True it is, that ay; 
the ſaid William FVeſey, Gentleman, in the ſaid ſixth Year was, and 
long before had, and ever ſince hath been ſeiſed of and in the ſaid . 

Cloſe of Land, call'd Bad/ley-well Cloſe, with its Appurtenances, in 
the ſaid Pariſh of Tichbill, in his Demeſne as of Fee; and that the 


ſaid Milliam Veſey, and all thoſe whoſe Eſtate he hath, and during 


all that Time had of and in his ſaid Cloſe; with its Appurtenances, 
Time out of Mind uſed, and were accuſtomed to have, and had a 
certain Way, as well a Foot as a Horſe Way, and for his Carts and Car- 
riages from the ſaid common Highway in Tichhill aforeſaid mentioned 
in the ſaid Declaration, in, by and through the ſaid Place, called Bad ſley- 
well Lane, and from thence to, in, by and through the Cloſe of the 
ſaid William Veſey, called Bad/ley-well Cloſe, and fo back again 
from the ſaid Cloſe, called Bad ſley-xvell Cloſe, through the faid Way, 
to the ſaid common Highway in Tickgill aforeſaid; every Year, at 
all Times in the Year, at his Pleaſure, as the ſaid Thomas above 
_ pleading hath alledged. But the ſaid William Langhton further 
aith, that the faid Thomas, in making Uſe of the ſaid Way, un- 
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tiff faith, | 


thar the 


Defendant 


i 


1 
1 TTY 
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than the. 155 
Cloſe of... 
Veſey, cald 
another 
Cole, call d 


Way became of no manner of Uſe to the ſaid Milliam Langimq, 
and this he is ready to verify. Wherefore he prays Judgment, -and hes? 
Damages to be awarded to him, by Reaſon of the Premiſſes, A 


Bejoinder. 
In which no 
new Matter 
NN erg, 
t the De- 
fendant onlp 

relies upon 


the Matter 


befoze plead- 
ed. . 


 ledged; fo that it is plain, that the ſaid Way, by and through the ſaid 


| into the ſaid Cloſe, called Baadſley-well Chſe, and from thence into 
the ſaid other Cloſe, called Wharton Langdals, and to return back 


The Caſe, 


noe en i I OI DT OT TT —_———— 
uſtly, and Contrary te ithe'Form"6f the ſaid: Preſcription, Went and 


Cal ſed Mharton Lanpdals, and from thence returning with bis Cans 
and Carriages in the Manner, and by the Way aforeſaid, he ſo ſpoiled 
* a oe » 7 * a G2 4 % J 1 IE 8 1 ? 4 2 2 ; x 1 14 1 2 ; 
and damnified the ſame Way, in the ſaid Place, called Bad/lep-2ye] 


have his ſaid Action againſt him the ſaid Thomas, and ſo forth. 


ders and Moſes's Caſe, and 1 Mod. 190. Howel and King's Cafe. 


with the Carts and Carriages of William Veſey. Qu. of this; fer 


—— —— 


paſſed through With his Carts and Carriages 8 from the ſaid common 

Highway, in, by and tfiröugh the ſald Place, called Baa fe’ 
Lane, and from thence to and in the ſaid Cloſe, called Badſe u 
Cloſe, and further than the ſaid Cloſe, called Bauſley- ell Clio, ino 
another Cloſe of the ſaid William-Peſey, called Mharton Lan da, 


and fo back again from the ſaid Cloſe, called J/harton Langdals, ty 


the faid''Cloſe, called Bas n Ce, and ſo to the faid' Hg. lM 
way deſeribed in Manner aforeſaid; and in going to the ſaid Clole, 


Lane; with the Wheels of his faid Carts and Carriages, that the fa 


| 
1 


And the ſaid Tomas, in as much as the ſaid William Langbim 
hath above acknowledged, that the ſaid Milliam Veſey, and all 
thoſe . whoſe Eſtate he hath, and as aforeſaid had of, and in the fad 
Cloſe, called Bad/ley-wwell Chſe, with its Appurtenances, Time out of 
Mind, have uſed, and been accuſtomed to enjoy the ſaid Way, lead- 
ing between the ſaid common Highway, and the ſaid Cloſe, by and 
through the ſaid Place called Bad ſley-⁊vell Lane, every. Vear, at all 
Times in the Year at his Will, as the ſaid Thomas hath above al- 
Place, called Bad/ley-well Lane, is not Appurtenant only to the faid 
Tenements of the ſaid William Langhton, as he above ſuppoſes: And 
in as much as it was, and is lawful for the ſaid William Yeſey to go 


again from thence into the ſaid Cloſe, called Bad/ley-wwell Chiſe ; and 
this without doing any Damage to any Perſon whatſoever, as before, 
he prays Judgment, whether the ſaid William Langhton ought to 


To this there was a Demurrer, and a Joinder in Demurre. _ 
| Refolved by the Whole Court, That the Defendant having laid W 
his Preſcription only to the Cloſe, called Bad/ley-well ws could not WR 
juſtifie to go further in the other Cloſe of William Yeſey, called WY 
Wharton Langdals, according to 1 Roll's Ar. 91. Letter R. Sai 


_ Obſerve that the Declaration is, that the Defendant had ſpoiled 
the Way with his Carts and Carriages; and the Defendant jultibes 


the Reporter ſays it ſeems to him to be material 
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Pleas before our Sovereign Lord "the King. at Weſtminſter, of 
S Hillary Term, in the ninth Tear of the Reign of our Sovereign 
Lud William the Third, King of England, and ſo forth. Roll. 437. 


5 Ivelon againſt Mobꝛe. 


' Nrbſhire. Be it remember'd that heretofore, (that is to ſay) in te 


rerm of St. Michael laſt paſt, Henry Jweſon came before our Sovereign 2 Salk. 748; . 


Tord the King at Weſtminſter, by Edmund Barker his Attorney, 


E | and then brought there into the Court of cur ſaid Sovereign Lord the 
W King, a certain Bill againſt John Moore, Eſq; and Ruth his Wife, Sa- 


muel Bright, Jeremiah Lebley, Henry Smith, and Peter Blakey, be- 
ing in the Cuſtody of the Marſhal, and ſo forth, of a Plea of Treſpaſs 


3 | on the Caſe; and there are Pledges of proſecuting, (that is to ſay) 70%n Detlaration 


Doe, and Richard Roe ; which ſaid Bill follows in theſe Words, (that 3 _ 


is to ſay) Torkſhire. ſſ. Henry Iceſon complains. of John Moore, Eſq; was poſſeſſed 
and Ruth his Wife, Samuel Bright, Feremiab Lebley, Henry Smith, ot a Colliery 
and Peter Blakey, being in the Cuſtody: of the Marſhal of the Mar- 11 
ſhalſea of our Sovereign Lord the King, before the King himſelf, Pears, that 
for that whereas the ſaid Henry Iceſon, on the 14th Day of May, in = OW 
the ninth Year of the Reign of our ſaid Sovereign Lord Milliam the to the Bigh? 


Third, was, and long before had, and ever ſince hath been, and now way leading | 


5 poſſeſſed of a certain Term of Years then to come, and yet unexpi- though a 


red, of and in a certain Colliery, or Mine of Coals, being under the Anliſhaw- 
Soil and Earth, and in the inteſtine Parts of a certain Cloſe or Parcel 2% 
of Land, lying and being in the Pariſh of Wh1it-kirk al Whitchurch, 
in the County aforeſaid, commonly called J/hir-kirk, otherwiſe © 
= Whitchurch Fields, and next adjoining to a common Highway in the 

\ Pariſh aforeſaid, on the North-ſide, leading from the Town of Ve- 
therby in the ſaid County, in, by and through a certain Moor, called  _ 
Min- moor, and from thence in, by and through a certain Lane, called thzo' which | 
Anliſhaw-Lane, and from thence in, by and through the Village of Lane the 
Whit-kirk, otherwiſe Nhitehurch aforeſaid, and ſo back again ; and bg a ame 
of and in a certain Mine of Coals, being under the Soil or Earth, and ; 
in the inteſtine Parts of a certain Cloſe, Moor, or Parcel of Land in 
the Pariſh aforeſaid, called Halton Moor, ſituate, lying and being, and 
alſo near adjoining to the ſaid common Highway, leading on the 
North: ſide from the Town of J/zrherby aforeſaid, in, by and through 
the ſaid Moor, called Min-moor, and from thence, in, by and through 
a Lane, called An/iſhaw-Lane, and from thence in, by and through a 
Village called Halton in the County aforeſaid, and ſo back again; in, 
by and through which ſaid Lane, called Anliſhaw-Lane, the Coals 
got and dug out of the ſaid Mine, have been uſed, and were then in- 
tended to have been carried and conveyed away from the Cloſe afore- 
ſaid, to neighbouring and adjacent Places, and where they uſed to 
be ſold: And whereas on the ſame 14th Day of May, he the ſaid 
H. Iveſon had two hundred Load of Coals dug out of the ſaid Mine 
ready to be expoſed to Sale in the ſaid ſeveral Cloſes; the ſaid J. R. 

S. 7. H. S. and P. (not being ignorant of the Premiſſes, but contriving 
wy fraudulently and maliciouſly intending to hinder the ſaid Henry 

om the Uſe and Benefit of his ſaid Coals, and to alienate and ſe- 

wi M m duce 
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duce the Buyers of Coals from buying the ſame, in order to gain 0 


-  prockire ſuch Traders in Coals to buy Coals of the ſaid Zobn Moe | 


which he had and was poſſeſſed of near to the ſaid Pariſh) after. 


That the Wards, (that is to ſay) on the 14th Day of May; in the ſaid ning 


Detendant Year of the Reign of his faid preſent Majeſty, put and placed four 


intending to | . : 
injure tz. Loads of great Stones, and the Root of a Beechen Tree in the ſaig 


Bit. blocked Way, in the ſaid Lane; in the Pariſh aforeſaid: And the ſame Stones 
up the Lane and the Root of a Beechen Tree, as aforeſaid, ſo put and placed, were by 


with Stones 


and Roots them permitted, and cauſed to remain there for the Space of a Month, 


of Trees, © by reaſon of which Stones, and the Root of a Beechen Tree fo lying 


and being there, the ſaid Way in and through the ſaid Lane was ſo 
blocked up and obſtructed, that the Carts and Carriages for carrying 


the faid Coals, got and dug from the Colliery or Mine aforeſad 


could not paſs in; by and through the ſaid Way, in the Lane afore. 


ſaid; by which the ſaid Henry, during the Time aforeſaid, loſt al 
Benefit, Profit and Advantage of his ſaid Coals; and the Coals got 


and dug out of the ſaid Colliery, by reaſon of their being ſo obſtrud. 


ed from being carried away, were greatly damnifyed, and brought 


at length to be of little or no Value, to the Damage of the ſaid 


Henry fiſty Pounds; and therefore he brings this Suit, and ſo fail 


Barber againſt Fox. 


2 Saund. 134. Norkſhire. Stephen Barber ky rw of Humphrey Fox, being in 
arſhalſey, of our Sovereign Lord 


x Vent. 189. the Cuſtody of the Marſhal of the 
533 the King before the King himſelf; for that whereas one Anthay 


1 Lev. 165. Fox, Father to the aid Humphre late of Thorpe, in the Pariſh of 
3 Reb. 592 Hather/idge, in the County of Derby, in his Life-time, (that is to 
128, ſay) on the ſeventeenth Day of February, in the Year of our Lord 


Co. Lit. 299. one thouſand fix hundred and fifty-four, by his certain Bond, ſcaled 
almer 171, | 


Farſley 13. With the Seal of the ſaid Anthony, bearing Date the ſame Day and 


x Salk,23,25. Year, acknowledged himſelf to be held, and firmly bound to the fad 
_ gx Stephen in the Sum of ninety-two Pounds, twelve Shillings, of law- 
Mo. 845 ful Money of England, with a Condition thereto ſubſcribed ; That 
I pk , . if the ſaid Anthony, his Heirs, Executors, or Adminiſtrators, or either 


1 Saund. 49. Of them, ſhould pay to the ſaid Srepher, the full and juſt Sum ef 
3 Leon. 67. fifty-one Pounds, and ſixteen Shillings, of like lawful Money of 
* on. 6. England, at or upon the eighteenth Day of February, which ſhould 
x Sid. 337, be in the Year of our Lord one thouſand ſix hundred and fifty-ſix, at 


© OE within the then dwelling Houſe of the ſaid Hephen Barber, fituate 


Hard. 73. in Uxbill in the ſaid County of Jorꝶ, without Fraud or further De- 
Lev. 222. lay, then the ſaid Bond ſhould be void, and of none Effect, other- 
Ira wiſe ſhould be and remain in full Force and Virtue; which ſaid fitty- 


2 Declara- one Pounds ſixteen Shillings, the ſaid Anthony in his Life-time, or the 
tion upon a ſaid Humphrey after his Deceaſe, (which ſaid Humphrey is Son and 


Pꝛomiſe in 


Confidera: Heir to the ſaid Anthony) have not, nor either of them hath paid to 


tion the Pit, the ſaid Hephen, upon the ſaid 18th Day of February, 1656, at the 


would not ſaid dwelling Houſe of the ſaid Szephen, according to the Form and 


Tue foz a 


Debt. Effect of the ſaid Condition, by which the ſaid Bond became for- 


feited. And afterwards (that is to ſay) on the firſt Day of Fanta!) 


in the 2oth Year of the Reign of his ſaid preſent Majeſty, he the ſaid ; 
Stephen intended to implead and proſecute the ſaid Humphrey, as a 
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be truſting to the Promiſe and Undertaking of the ſaid Humphrey, 
did from thence forbear his ſaid Suit, intended to be proſecuted by 


him the ſaid Sehen, againſt the ſaid Humphrey, as Son and Heir of 
the ſaid Anthony his Father, upon the ſaid Bond. Nevertheleſs the 
= faid Humphrey, not regarding his faid Promiſe and Undertaking, but 
contriving and fraudulently intending, craftily and ſubtilly to deceive 
and defraud the faid Hepben in this Particular, hath not yet paid to 
the ſaid Stephen, the ſaid fifty-one Pounds fixteen Shillings, according 
do his ſaid Promiſe and Undertaking, nor in any wiſe made him Satif- 
faction for the ſame, although the faid Humphrey afterwards, (that 
is to ſay) on the roth Day of February, in the faid twenty-ſecond 
Year of his {aid preſent Majeſty, was by the ſaid Hephen thereto re- 
& queſted, but hath altogether hitherto, and ſtill doth refuſe to pay or 
& fatisfie him for the ſame, to the Damage of the ſaid Srephen 100 J. and 
therefore he brings this Suit. fo Po to, "WH ; 


Aſter a Verdict, it was moved in an Arreſt of Judgment that here Che Refoiu: 
was no Conſideration; for it did not appear that the Defendant tion of the 
was ſuable upon that Bond, as Son and Heir; for he ought to have = = pool 
ſhewn, that the Anceſtor did bind himſelf and his Heirs. And if the El 
Heir is not expreſſy bound by Name, he is not bound at all; and to. 

warrant this Reſolution, the following Cafes are in the Books. Pa.. 

160. 1 Fa. 3 1, 67. Moor 845. Hob. 4,5. 3 Cro. 126. 1 Leon. 114. 

1 Sand. 49. 3 Leo. 67. 4 Leo 6. 1 Vent. 189, 1 Sid. 337% 

242. Ray. 32. Hard. 73. 1 Lev. 22% 


Cheſhire. Henry Moor Clerk, Doctor of Laws, Rector of the Cate foi Di 
Moiety of the Pariſh Church of Malpas in the County of Cheſter, tapivations 
complains of John Plumley, (Executor of the laſt Will and Teſta- us — 
went of Thomas Sands Clerk, late Rector of the ſaid Moiety of the Executos of 
fad Pariſh Church) in the Cuſtody of the Marſhal of the Marſhalſey his Prevecer 
of our Sovereign Lord the King, before the King himfelf; for that Lahe e 
whereas according to the Laws and Cuſtoms of this Kingdom of 
Great Britain, hitherto uſed and approved of, all and all manner . 
Prebends, Rectors and Vicars, within this Kingdom of Great Bri. 
rain, for the Time being, have been obliged; and of Right ought to 
Houſes, Prebendaries, Rec.. 


" 1 4 
AF. 88 * * & * 
* 12 
7 * 4. ** ut 
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Actions on the Caſe. 
Prebends, Rectors and Vicars after their Deceaſe, have always been 
obliged; and of Right ought to pay and ſatisfy, out of the Goods and 
Chattles of their Teſtators, to the Sueceſſors of ſuch Prebends, Ree. 
tors and Vicars reſpectively, all ſuch Sums of Money as are ſufficient 
to be expended and laid out for the neceſſary Repairing and Rebnildin 
of ſuch Houſes or Buildings. And whereas the ſaid Thomas Sands 
late Rector, as aforeſaid, of the ſaid Moiety of the ſaid Pariſh Churc, Wil 
in Right of his Rectory, was ſeiſed of and in a dwelling Hour: Wil 
with its Appurtenances in Malpas aforeſaid, in the ſaid County of 
Cheſter, and of and in the North ſide of the Chancel of the ſaid Church. 
the ſaid Thomas Sands, Rector, as aforeſaid, of the ſaid Moiety x BY 
the ſaid Church, in Manner aforeſaid, on the twelfth Day of Agi, Wm 
in the twelfth Year of the Reign of our Sovereign Lady Arne, Queen 
of Great Britain, and ſo forth, died at Malpas aforeſaid: And the 
faid Henry Moor afterwards, (that is to ſay) on the fifteenth Day of 
December, then next following, was preſented, admitted, inſtitute 
and inducted, into the ſaid Moiety of the ſaid Pariſh Church, vacant 
by the Death of the ſaid Thomas Sands, and became, and now is 
Rector of the fame, And the ſaid Henry in Fact faith, that at the Time of 
the Death of the ſaid Thomas Sands, the ſaid dwelling Houſe, with itsAp- 
purtenances, and the ſaid North-{ide of the ſaid Church, were out of 
Repair, and with Dilapidations; and that ſuch Sums of Money as 
were laid out and expended about the neceſſary Repairing the ſaid 
Premiſſes, amounted to the Sum of ſixty-nine Pounds ſeven Shillings 
of lawful Money of Great Britain. Nevertheleſs the ſaid Joby 
Plhumley, after the Deceaſe of the ſaid Thomas, although often re- 
queſted, hath not paid or ſatisfied to the ſaid Henry the ſaid Sum of 
Money, or any Part thereof, for the neceſſary Repairs of the ſaid 
Premiſſes ſo as aforeſaid out of Repair, and with Dilapidations, but al- 
together hath, and ſtill doth refuſe to pay, or fatifie him for the ſame, 
to the Damage of the ſaid Henry one hundred Pounds; and there- 
fore he brings this Suit, and ſo forth. | 3 3683, 07 
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GBenſdon againſt Melbp, che late Sheriff of Lincoln. 
Trinity, the Twenty-firſt of Charles the Second. Roll io 
2 Saund. 1 50. | 25 5 | | 
2 nien Yorkſhire. Be it remember'd, that heretofore in Eaſter Term laſt paſt, 
pon the | ths : n CTY 
Caſe bzought came before our Sovereign Lord the King at Weſtminſter Chriſtopher 


pt e Henſon, by John Kone his Attorney, and then produced there in 1 
then late Court before our ſaid Sovereign Lord the King, his certain Bill againſt 


 Sheris 15 Milliam Melly, Eſq; late Sheriff of Lincoln, in Cuſtody of the Mar- 


an Elcape ſhal, and ſo forth, of a Plea of Treſpaſs upon the Caſe. And there 
upon Weſne are Pledges for the Proſecution, (that is to ſay). John Doe and Ri 

2 and chard Roe, which ſaid Bill follows in theſe Words, (that is to ſay) 
1 * he " Torkſhire. Chriſtopher Benſon complains of William Melly, Eſq; late 
had taken Sheriff of Lincoln, in Cuſtody of the Marſhal of the Mar/ha{ſey of our 
715 aq ſaid Sovereign Lord the King, before the King himſelf; for that where. 
ready, &c. as one John Wright, heretofore, (that is to ſay) on the firſt Day of gugiſi 
That J. W. 1677, at the City of 77rk in the ſaid County, by his Bill Obligatory) 
3 ſealed with his Seal, bearing Date the ſame Day and Year, acknowledg- 


Plainrif ed himſelf to owe and be indebted to the ſaid Chriſtepher, rin the jut 


e 


7 
f 
4+ 


| 


* 5 * pf 
4 * * 
14 
AK 
i 
„ 
A 4 
oj 
_— 
* 
% + 
N 
3 
3 
i! 
4 1 
4 ' | 
} 107 
14 ? 
1 
_ 77% 
F : 
1 ky * 
y * 
. $3 
k Pw 
Rd. 4 
1 
1 N 
* 9 _ * 
Yr Wo 
"x 
48x 
153. 
vp * 5 
» WH ( . 
hk 19 * by 
- We. ? | 
l 9.3 4 
5 A F 
* 5 
WW 5 
© 7 = p 
* 77 
, is 
"x 0 194 
* M 0 
1 * . 
14 * 
1 1 * 
E 
+: i 
| 8 
* # 
* 0 
*. 1 
1.4 
* 
14 "BY 
! 1 : 
* Rs 4 * 
P "4 
} ; 435 
15 F 
4 1 
9 g 5 
. 15523 
we . 
; 6 4 As 
» os tf. 
Py +: C14 Wo 
3 © Py 
l V7 * 
i} * L 
7 a 
i : TI's 
lb „ 
. 
8 
1 
4 ** 
3» 7 
1 
o& + 
1 N 1 
— 4 4 
. 1 4 
Þ RS 
3 
$ R wy 
J «1h 
> ; 6 1 
11 
= 
n 
f n p 
. 38 4 
a 13 1382 
7 1 9 
Y * wy * 
44 
1 8 2 $ 
2 . 481.19 
. 1 
2 EY 
74 1 5 
. 1 
n 
; 11 
is 46 1 
vB: - „ | 
; 0 
_ 4 © 57 f 
** 1 
we, I 
4 _ 4 1 
[7 \ , Fo 
Jt % 4 * 
* 4 
3 * we. ny 
„ 
F . 
: „ 
by 18 5-41 
3 © * 
KY © By 
r 
FS.- 3 N I 
: 7 
F #8) it 
_ 0 
1 Ar. 
12 St; 
F Wo 
i 4 Fr 
! 
. 
1 
7 7 4 
4 + 
M3; > 63S 
„ {+ 
7 * 3 TY 
SES 1 £4 
ik + 7 
ns FO STE 
Fe 
MST 
1 1 #: - 
N : OD 
38 SS i946 
7 «82 
$6 1 
— 1 
? . i 
e 
1 „ 25 » 
R 2 
1 3 
11 
v.10 
5 * 
11 N ; 
143 N 1 * 
$79 3 wh 
19 7 
7 
i "FUL 
Js » BEA, 
wy 7 1 * 
N 
+& 2 N 
1 * 3 
LE J 1 
8 * p 4 FL D 
+4 I 4 
bs * 5 
x > 1 A T7 7 
1 188 
? . 
q N + 
i 8 7 
+ : 
E (> i! 
+ : 4 | * 
13 
1 17 
. l 
It 3. 
R . 
A 4 1 7 
ii 389] 
; ; & 10 
; +: 
" \ 7 12 
31 ? 7 
* 5 * : 
TS * 
48 1 + 
ATC: 0 * 
— 4 þ 
1 3 9 
[ 1 il 4 
11 | : 
* & 4 
. 
_ : 
14 * 
J. 1 ; þ 
1 
4 « 
10 Wh 7 [1 
; * 
1 3 vl o 
{T3 * 
14 5 
* A 
r 
OWS ' 4 
: 28 
* uy 
| * 
4 * {2 
's 0 £4: 
"FP ? 
39 8 
445 Xs, 
v$2 N 
438 34: 
{i Vi 
* 
19 vo 
. 
K 3 
| Fa 
147 2 4 
1 
TW; 
G ' > 2 
Þ 3 
BBs. of 
8. A 
1 Lon 
4* $ 1; : N. 
8 (ii 
23 2 470 
. 
16 
13 
* 
} 44 
8 4 1 
5% 8 7 
721 7 
8 BU: 
3 
"4; ? 
TER + 
: : 
1 
, * 2 
90 
3 
; 
"BY 
14 : 
Ry 7 N 
o 1 ; . . 
4 — 4 * 
* | 
fl ＋ 
LE 35 E 
2 50 7 
1 
2", 1 x 
Vs 84 
4 4 
4 , 
- 
be * 
* 
15 


FY 
FR . : 1 


Fum of 166 /. of lawful Money of Hugland, which he undertook, 
and promiſed to pay to the ſaid Cbriſtopber „at or upon the ſecond 
Day of February, next following the Date of the ſaid Bill, and thererby 
he obliged himſelf, his Heirs, Executors and Adminiſtrators, in the 
= Sum of 3 32 J. of like Money, firmly by the ſame Bill, to the due 
payment of the ſaid 165 J. which ſaid 166 / at and upon the 

faid ſecond Day of February, the ſaid hn did not pay to the ſaid 
Chriſtopher, according to the Form and Effect of the jaid Bill; by Virtue 

of which ſaid Bill, the ſaid 332/, became forfeited to the ſaid CHriſto- 
pPber. And whereas alſo the ſaid John, being indebted to the ſaid Chri- 
aper in the ſaid Sum of 332 4. he the ſaid Chriſtopher afterwards, (that 
js to ſay) in Trinity Term, in the 2oth Year of the Reign of our The Plain: 
Sovereign Lord King Charles the Second, now King of Png/and, 1 3 
and fo forth, for the Recovery of the ſaid 33 2 /. proſecuted out of the — 
his ſaid Majeſty's Court, held before the King himſelf at Meſtmin- of his ſaid 
ſter, (commonly called the King's Bench, ) in the County of Middle. Debt, 
ſex, a certain Writ of our ſaid Sovereign Lord the King, againſt the to 
faid John, directed to the ſaid Sheriff of Lincoln, by which faid the Sherif 
Writ, his ſaid Majeſty Commanded the ſaid Sheriff of Lincoln, that of Lincoln. 
he ſhould have taken the ſaid 70hn, if he could have been found in his 
Baliwick, and have ſafely kept him, ſo that he had his Body before his 
ſaid Majeſty at J/eftminſter, on Friday next after three Weeks from the 
Fealt of St. Michael then next following, to anſwer to the ſaid Chriſto- 
pher in a Plea of Treſpaſs, and alſo to a Bill of the ſaid Chriſtopher ex- 
hibited againſt him the ſaid 70hn, according to the Cuſtom of the Court 
of our ſaid Sovereign Lord the King, before the King himſelf, for the 
ſaid Debt of 33 2 /. and that the ſaid Sheriff ſhould have there at the fame 
Time that Writ, which ſaid Writ the ſaid Chriſtopher afterwards, and 
before the Return of the ſaid Writ, (that is to ſay) on the laſt Day of 
Auguſt in the 2oth Year aboveſaid, at the Caſtle of Lincoln in the 
ſaid County of Lincoln, was delivered to the ſaid Milliam, then 
Sheriff of the ſaid County of Lincoln, to be executed in due Form of 
Law, and with an Intention, that the ſaid Sheriff, by Virtue thereof, 

ſhould take and arreſt, and at the Day of the Return thereof, have 
the ſaid 70/2 in the ſaid Court of our faid Sovereign Lord the King, 
before the King himſelf, there to be committed to the Cuſtody of 
the Marſhal of the Marſpalſey, of our ſaid Sovereign Lord the King, 
before the King himſelf, according to the Cuſtom of the ſaid Court, 
Time out of Mind uſed and approved of, or otherwiſe ſhould put in 
ſufficient Bail in the ſame Court of our ſaid Sovereign Lord the King, 
before the King himſelf, according to the Cuſtom of the ſaid Court, 
for the whole Time aboveſaid, uſed and approved of, to anſwer to 

the ſaid Chriſtopher of the Plea, and Bill aforeſaid. And the faid 
Chriſtopher in Fact fays, that after the Delivery of the ſaid Writ in 
Form aforeſaid, and before the Day of the Return thereof, (that is 
to ſay) on the 2oth Day of October, in the ſaid 2oth Year at the 
Caſtle of Lincoln aforeſaid, the ſaid J/illiam then being Sheriff, as 
aforeſaid, of the ſaid County of Lincoln, by Virtue of the ſaid W rit, at 


the Suit of the ſaid Chriſtopher, took and arreſted the aid John, . 


and then and there had him under the Cuſtody of him the ſaid She- nice 


riff, by Virtue of the ſaid Writ ; and the ſaid Fohn being ſo in his ſaid Wright. 
Cuſtody, was brought to Rippon in the County of rh: Neverthe- 
leſs the ſaid 7/71/iam being then Sheriff of the ſaid County of Lincoln, 


1 maliciouſſy 
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maliciouſly intending totally to deprive the ſaid Chriſtopher of the 
ſaid 332 J. and of his Remedy for the Recovery thereof; after. 
wards, (that is to ſay) on the ſaid zoth Day of October, in the faid 


and permit⸗ 


eſcape, fered him to eſcape, and go at large whither he would; (the ſaid 

Chriſtopher not having had any Satisfaction for the ſaid 332 J. or any 

Part thereof; and on the ſaid Friday next after the three Weeks of 
Aud return: St. Michael, before our ſaid Sovereign Lord the King at Weſtminſter, 
ed fally that falſly returned, that he had taken the Body of the faid John, which 
that he had ſaid Body he had ready to be before his ſaid Majeſty, at the Day and 
vm reaP> Place contained in the ſaid Writ, as by the ſaid Writ he had been Com. 
| Mod. 33, manded. Whereas in Truth, the ſaid William, then Sheriff of the ſaid 
57, 249, 244+ County of Lincoln, had not the Body of the ſaid John before his ſaid 
"7 * Majeſty, at the Day and Place in the ſaid Writ contained, by which 
sz. the ſaid Chriſtopher is totally defrauded of the ſaid 33 2 J. and of the 


N 591, proper Remedy of recovering the ſame, Wherefore the ſaid C 
26, 630, 7 


657, 650, opter ſays, he is thereby injured and endamaged, to the Value of 


i Dany. 181. 400 J. wherefore he brings this Suit, and ſo forth. 
2 Sand, 39, 


1 This was held in 2 Saund. 154. to be a good Declaration, but it 
was doubted whether it was properly a Declaration for a falſe Re- 
turn, or for an Eſcape. oo en” 


An Aion J. B. late of Oucenbithe London, Meal-Fator, was attached to 
_ 8 anſwer J. M. in a Plea of Treſpaſs upon the Caſe, and ſo forth; and 
Defendant Whereupon the ſaid 4. B. by John Cock his Attorney complains, that 


foz reſcuing whereas one R. B. on the firſt Day of October, in the fifth Year of 


one that was 


arreſtedatthe the Reign of our Sovereign Lord Ceorge the Second, now King of 


Planitif's Great Britain, and ſo forth, at London aforeſaid, in the Pariſh of 
Duit, St. Mary Boro, in the Ward of Cheap, was indebted to the ſaid J. M. 
in the Sum of fifty Pounds of lawful Money of Great Britain, for 
divers Wares and Merchandizes, ſold and delivered by the ſaid 7... 

to the ſaid 4. B. before that Time, at his Inſtance and Requeſt. 

And whereas the ſaid 4. B. in Michaelmas Term, in the fifth Year 

of the Reign of our ſaid Sovereign Lord the King at London afore- 

ſaid, in the ſaid Pariſh and Ward, proſecuted out of his ſaid Maje- 

ſty's Court, held before the King himſelf, his ſaid Majeſty's Writ of 
Latitat, againſt the ſaid A. B. directed to the then Sheriffs of Lon— 

don, returnable before our ſaid Sovereign Lord the King, on Saturday 

next after the Octave of St. 7;//. then next following, with an Intent 

that afterwards, and before the Return of the ſaid Writ, by Virtue of 

the ſame, the ſaid Sheriffs of London ſhould have arreſted the ſaid 

A. B. and him fo arreſted have conducted into the ſaid Court; that 

the ſaid A. B. might by the ſaid Court, be delivered upon Bail, or other- 

wiſe have been committed to the Cuſtody of the Marſhal of this Court; 

that the ſame J. Al. might have exhibited his Bill of Debt againſt the ſaid 

J. B. for the ſaid fifty Pounds, at the ſaid Saturday next after the ſaid 
Octave of St. Hill. by Virtue of which ſaid Writ, Samuel Ruſſell, Eſq; 

and Thomas Pinder, Eſq; then and now Sheriffs of London afore- 

faid, at London aforeſaid, in the ſaid Pariſh and Ward, afterwards, 

and before the Return of the ſaid Writ, (that is to ſay) on the 10th 


2 


Actions on the Cale. 


2oth Year at Rippon aforeſaid, (the ſaid Zohy ſo being in the Cuſtody 
ted him to of the ſaid Milliam, then Sheriff of the ſaid County of Lincoln,) ſuf. 


Day of December, in the ſaid fiſth Vear by their Warrant in Writing 
directed to their Serjeants at Mace, thereby commanding them, 9 | 
e an 
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15 y of them, that they ſhould take the ſaid R. B. fo as the ſaid 
Sheriffs of London might have his Body before the faid Lord the 
King, on the faid Saturday next after the ſaid Octave of St. Hill, 
to anſwer to the ſaid J. M. in the ſaid Plea of Treſpaſs upon the 
Caſe, according to the Form and Effect of the ſaid Writ ; by Virtue 
of which Warrant, Ch. Hobſon, one of the Serjeants at Mace to the 
ſaid Sheriffs, afterwards, and before the Return of the faid Writ, (to 
wit) on the ſaid roth Day of December in the Year aforeſaid, took 
and arreſted the Body of the ſaid R. B. and him ſo arreſted, then and 
there had in his Cuſtody, and the. ſaid J. (knowing the ſaid R. to 
be arreſted by the ſaid Sheriffs of London, for the Cauſe aforeſaid,) 
craftily and fraudulently contriving and intending to deceive and de- 
fraud the ſaid J. M. of the ſaid fifty Pounds, the ſaid 4. afterwards, (that 
is to ſay) on the ſame roth Day of December in the ſaid Year in London 
aforeſaid, in the ſaid Pariſh and Ward, with Force and Arms, made 
an Aſſauit upon the ſaid Ch. Hobſon, and took, and reſcued the ſaid 
R. B. out of the Cuſtody of the ſaid Ch. Hobſon, and conveyed him 
away to Places altogether unknown to the ſaid Ch. H{bſon ;by which the 
faid J. M. not only ſuſtained, expended and underwent divers La- 
bours, Journies and Expences, in complaining againſt, and proſecu- 
ting the ſaid R. in Order to have a Satisfaction for his ſaid Debt; but 
alſo the ſaid 7. M. totally loſt his ſaid Debt, by reaſon of the ſaid 
Reſcue committed and done by the ſaid J. B. and conveying the ſaid 
R. B. to Places unknown to the faid Ch. Hobſon, as above, to the 
Damage of the ſaid J. M. one hundred Pounds, and therefore the 
ſaid J. M. brings his Suit, aud fo forth. e 1 


An Iſſue out of Chancery. 
Collins againſt Foꝛd. 


London. Thomas Collins complains of John Ford, in the Cuitody , . 

of the Marſhal of the Marhhalſey, of our Sovereign Lord the King, 4 . 
before the King himſelf; for that whereas on the firſt Day of May, tion in Oz. 
in the fifth Vear of the Reign of his preſent Majeſty Geog the Se- 05 to try a 
cond, King of Great Britain, and ſ forth, at London aforeſaid, 3 
(that is to ſay) in the Pariſh of St. Mary Bic, in the Ward of the Defen- 


Cheap, a certain Diſcourſe aroſe, and was had between the ſaid OT es | 


Thomas and John, of and concerning the Partnerſhip, or the Joint 10 8. out of 

Trade of a Bookſeller, that had been carried on between the ſaid tbe faid 

Thomas and the ſaid ohm, and of and concerning certain Exceptions * 

that had been taken in a certain Suit or Complaint, before that Time 

levied and proſecuted in the High Court of Chancery, between the 

ſaid Thomas and the faid Yun, and of and concerning divers Sums of 

Money in the Whole amounting to one hundred and twenty-eight 

Pounds ten Shillings of lawful Money of this Kingdom of Great Pri- 

Lain, in the Third of the ſaid Excptions mentioned; upon which 

Diſcourſe, ſo as aforeſaid had and rifcn, there was then and there a 

Diſpute between the ſaid Thomas and the ſaid John, whether tlie 

ſaid Sum of one hundred and twenty-eight Pounds ten Shillings, or 

any Part thereof, had been received by the ſaid John to his own Uſe, 
8 1 out 


lue Whether 


140 Actions on the Cale, _ 


out of the Partnerſhip Stock, or no; and thereupon the ſaid 
John after wads, (that is to ſay) the ſame Day and Year at Longy 
| aforeſaid, in the ſaid Pariſh and Ward, in Conſideration, that the 
faid Thomas, at the ſpecial Inſtance and Requeſt of the ſaid Jah 


* . 


then and there had paid to the ſaid 70hn five Shillings of law 
Money of Great Britain, undertook, and then and there faithfully pro- 
wiſed the ſaid Thomas, that he the ſaid John would pay to the (ij 
Thomas forty Shillings of like lawful Money, if the ſaid Sun 
of one hundred twenty-eight Pounds and ten Shillings, or any pan 
thereof, had been taken and received by the ſaid John to his or 
Uſe, out of and from the Partnerſhip Stock. And the ſaid T homas i 
Fact faith, that the ſaid Sum of one hundred twenty-eight Pounds and 
ten Shillings, was taken by the ſaid Zohn to his own Uſe out of the 
Partnerſhip S ock. Nevertheleſs the ſaid 70%, not regarding his Promiſe 
and Undertaking made as above, but api ts and fraudulently in- 
tending, craftily and ſubtilly to deceive and defraud the ſaid Thom; 
in this Particular, hath not paid to the ſaid Thomas the ſaid forty Shi- 
lings, nor any ways given him Satisfaction for the ſame, although the 
ſaid John, afterwards, (that is to ſay) the ſecond Day of May, in the 
fifth Year aforeſaid, at London aforeſaid, in the ſaid Pariſh and War, 
was requeſted thereto by the ſaid Thomas. But the ſaid Fohy ht 
altogether hitherto refuſed to pay to the ſaid Thomas the aid fory Wi 
Shillings, or to make him any Satisfaction for the ſame, whereby the I 
ſaid Thomas ſaith he is injured and endamaged to the Value of fre WY 
Pounds; and therefore he brings this Suit, and ſo forth. ä 


| 


Declaration J. B. complains of C. D. being in the Cuſtody of the Marſhal of 


” — 4 the Marſhalſey, of our Sovereign Lord the King, before the King 1 
= ceit ina himſelf; for that whereas the ſaid C. ſuch a Day, Tear and Place, ad Wi 
| Bargain, covenanted and bargained with the ſaid 4. to make and burn for in 


the ſaid 4. in a workman-like Manner, eighty thouſand Bricks, for 
a certain Sum of Money, (that is to ſay) for twenty Pounds in Hand 
paid, and the reſt to be paid when the ſaid Bricks ſhould be ſo made Wl 
and burnt; and the ſaid C. then and there promiſed and undertook Rt 
to make and burn the faid eighty thouſand Bricks in a good and 
workman- like Manner, and to cauſe the ſame to be delivered to the 
ſaid A. on or before (ſuch a Day, at ſuch a Place) yet the ſaid (. 
not regarding his ſaid Promiſe and Undertaking, but contriving crafily | 
and ſubtilly to deceive and defraud the ſaid A. ſo negligently and in- 
providently made and burnt ſixty thouſand of the ſaid Bricks, and on 
(uch a Day, and at ſuch a Place) cauſed the ſame to be delivered 
to the ſaid A. in ſo bad and unworkman-like Manner, that the ſad 
ſixty thouſand Bricks, for want of due making and burning of tit | 
ſame, could in no Manner be ſerviceable to the {aid A. for the Woik 
and Buſineſs they were to be employed about; by which the ſaid Bi» a 
ſineſs and Work of the ſaid A. is much damnified ; whereupon he fait, - Wt 
that he is thereby injured and endamaged to the Value of forty Pounds; | 
and thereupon he brings this Suit, and ſo forth. 


472 04. | Norfolk. A. B. of J. in the ſaid County, was attached to anſwer to 


ding of the C. D. of a Plea wherefore the ſaid 4. with Force and Arms at T, 2 
Plaintiff, ſaid, took away and rode a certain Gelding of the ſaid C. there found 
in ſuch a Manner, that the ſaid Gelding, by means of ſuch ney 
2 . there), 
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CCCCCCCCTCCCCCCC Ini agate the 
dad C to his great Damage, and againſt the Peace of our Sovereign 

W 7 ord the King that now 1s; and whereupon the ſaid C. by 18 
nis Attorney complains, that the ſaid 4. on the twenty-third Day of 
December, in the tenth Year of the Reign of his ſaid preſent M ajeſty, 
With Force and Arms, took and rode away a Gelding of the ſaid C 
nn ſuch à Manner at Tetford, in the ſaid County, that the ſaid Gel- 
ding, by means of the ſaid A.'s taking and riding the ſame, was much 
damnified,” and committed other Injuries againſt the ſaid C. to his 
oreat Damage, and againſt the Peace of our ſaid Sovereign Lord the 6 


King; and whereupon the ſaid C faith, that he is injured and endama- 
ged to the Value of ten pounds; and therefore he brings this Suit, and 


Sol. 4. P. late of St. Edmonds Bury, in the ſaid County of à Dectara: 
Sufolk, Apothecary, was attach'd to anſwer C. D. of a Plea of Treſ- tion for ſet 


paſs on the Caſe; and whereupon the faid C. by Thomas Fwans his —— 8 
Attorney complains, that whereas (ach a Day and Tear) at St. Plaintiff, 


Edmond's Ber aforeſaid, a certain Diſcourſe aroſe between the faid bnowing it 


C. and the ſaid A. about a certain Gelding he bought of the ſaid A. 5% be the 


* Pzoperty of 


which the ſaid A. affirmed to the ſaid C. was the Property of him the ſaid another. 
A. By Reaſon of which Affirmation the ſaid C. was induced to, and 
did then and there buy the ſaid Gelding of the ſaid A. for ten Pounds, 


and then and there paid the ſaid C. the faid ten Pounds for the ſame. 


And the ſaid C. in Fact ſays, that the ſaid Gelding, at the Time of 
the ſaid Affirmation, and the ſaid C.'s Buying the ſame, was not the 


g | proper Gelding of the ſaid 4. but the ſaid Gelding at the Time of 


7 


ſuch Affirmation and Sale thereof to the ſaid C. was the proper Gel- 
ding of one D. and of Right did belong and appertain to the ſaid +. 
D. And he the ſaid D. afterwards, (that is to ſay) (uch a Day and 
Tear) at St. Edmond's Bury aforeſaid, took and led away the ſaid 
Gelding out of and from the Hands and Poſſeſſion of him the ſaid C. as the 
proper Gelding of the ſaid D. whereby the ſaid C. ſays he is injured, not 

only by having the ſaid Gelding taken from him by the ſaid D. as his 

own Property, but alſo he the ſaid C. was obliged and conſtrained to 
pay, and expend divers Sums of Money, in the Whole amounting to 


twelve Pounds for the Redemption of the ſaid Gelding, to the Da- 


mage of the ſaid C. twenty Pounds; and therefore he brings this 
Suit, and ſo forth. OOF | | 


Southampton. ——— John Hobbard, late of Ovington, in the àu Aktion 


County aforeſaid, Labourer, Jonathan Bignell, late of the ſame, La- upon the 


bourer, were attached to anſwer to Anne Julden, of a Plea of Treſ. Cafe fo: di- 
pa's on the Caſe; and whereupon the ſame Anne, by John Beale her 2 5 
Attorney complains, that the ſaid Anne on the firſt Day of Jan courſe, 
ary, in the firſt Year of the Reign of our Sovereign Lord the now 


King ; and for three Years then laſt paſt, was, and now is lawfully 


poſſeſod of, and in an ancient Meſluage, and five Acres of Meadow 


called the upper Meadow, with the Appurtenances in -Lewing- 


County aforeſaid, which ſaid 
the Meſſuage aforeſaid ; on the 


don, in the Pariſh of Caſton, in the 
Meadow lieth on the Eaſt-ſide of 


North. ſide contiguouſſy adjoining to a certain ancient Water-courſe, 


called Ovington Waters courſe, which now r 
whe „„ o 


uns, and Time out of Mind 
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hath runned, and uſed, and of Right ought to run from a certai 
River called #chin River, in the Pariſh of [rchin-Stoake, in the 
County aforeſaid, to Oeington aforeſaid, in te County aforeſaid, 


and from Ooington aforeſaid, to, in, by and through the ſaid Meadow, 


called the upper Meadow, and from thence quite up to, by, thro 


and beyond the ſaid Meſſuage, into a certain Rivulet in Ley. 


rant of the Premiſſes, but contriving, and maliciouſly intending 


ton aforeſaid, in tie ſaid County, called Lewington River. No. 


withſtanding which, the ſaid Fohn and Jonathan, not being jon. 
| total! 
to fruſtrate and hinder the ſame Ame, from the Uſe and Benetit of the 


Water-courſe aforeſaid, on the 18th Day of March, in the Year 1715 


at Ovington aforeſaid, in the County aforeſaid, dug, broke up, and 


caſt a certain Bank, on the North-ſide of the ſaid Water-courſe 


5 prived of, and loſt the whole Uſe, Profit and Benefit of the ſaid Water. 


Upon an A- 
greement be⸗ 
tween Weſſoꝛ 
and Leſſee, 
about laping 
down of 
Land and 
dyꝛeſlin g it 
in a hul⸗ 
band⸗like 
Manner. 


and thereby diverted that ſaid Water-courſe, from the Wat. 
courſe of the ſaid Anne; by which the ſaid Anne was totally de. 


courſe for a long Time, (that is to ſay) from thence until the 18th 


Day of April next following, to the Damage of the ſaid A4une 20 / 


and there ore ſhe brought this Suit, and fo forth. 


Mingay againſt Knighton, 
Trinity Term, the Sixth of King George. 


Bucks, — John Mingay complains of Milliam Knizhtm 
and Edward Smith, in the Cuſtody of the Marſhal, and ſo forth, 


for this Cauſe, (that is to ſay) whereas the ſaid Fohn, on the 2cth 


Day of April, in the Year of our Lord 1720, at Aylesbury, in the 


County aforeſaid, at the Inſtance and Requeſt of the ſaid JWWilliam 
and Edward, demiſed to the faid William and Edward, twenty. 


three Acres of Fenn or Marſh Land, with the Appurtenances in Low- 
er Delphs, in the Pariſh of in the County of Bucks aforeſaid, 
now in the Poſſeſſion of the ſaid Milliam and Edward, at and under the 
yearly Rent of twenty-three Pounds, for a Term of ſix Years, be- 


ginning, in, and upon the Feaſt of the Annunciation of the Bleſſed | 
Virgin Mary, then laſt paſt. And the ſaid John, at the like 


Inſtance and Requeſt of the ſaid Milliam and Edward, then, and 


there agreed, that the ſaid Milliam and Edward ſhould have, and 


take four Crops of Grain, during the four Years then next fol- 


lowing the ſaid 2oth Day of April 17 20, at Aylesbury, in the County 
aforeſaid, the ſaid Milliam and Edvard, in Conſideration thereof, un- 


dertook, and then and there faithfully promiſed the ſaid John, that the 


the ſaid William and Edward, at the End of the fourth Year, would 


lay down the ſame in a husband- like Manner, and would ſow upon ever! 
Acre of Fenn or Marſh Land, nine Pounds of Clover-graſs Seed. 


And although the ſaid 7Zohn hath performed, and fulfilled all and 


every Thing on his Part to be performed and fulfilled, neverthels tic 


ſaid William and Edward not regarding their Promiſe and Un- 
dertaking aforeſaid, but contriving, and fraudulently intending to c0 


Damage to the ſaid twenty-three Acres of Marſh Land, and to ren- 


der the ſame of no Value, at the End of the ſaid four Years, the 
ſaid Milliam and Edward, did not lay down the ſaid twenty-three 


Acres of Fenn or Marſh Land, according to a husband-like Mannes . 
nor have ſowed the ſame, or any Part thereof, with the faid Seed, 
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: trary to the Form and Effect of their ſaid Undertaking; wherefore 


was, and always afterwards hitherto hath been, and yet is poſſeſſed 
W of and in an ancient Meſluage, with the Appurtenances, ſituate, lying 


, in which ſaid Meſſuage the fame twenty-firſt Day of March, 


W forcfaid, did enter, and was brought in, and during the whole Time 


v2 ing in St. Edmond's Bury aforeſaid, in the County aforeſaid, next 


* 


: | on the ſaid twenty-firſt Day of March, in the ſaid Year, at Bury 
| St. Fdmond's aforeſaid, in the County aforeſaid, the ſaid &. newly 


1' brings this Suit, and ſo forth. 


alicd Clover-Seed, but after the End of the ſaid four Years, (that is 


1 to ſay) on the fifth Year next after the ſaid Agreement, tilled and 
os of forty Pounds; and therefore brought this Snit, % ſo forth. 


Alarſhal of the Marſbaſſey, and ſo forth, for that whereas the ſame up the 
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plowed the ſaid twenty-three Acres of Fenn or Marſh Land, con- 


erg 50 bh that he js injured, and fulſains Damage-to the Va. 


This Declaration was drawn by Sergeant Bamthwayte, 


Sufolh. ——= 7. M. complains of &. B. in the Cuſtody of the 5,, oppin; 


Z. on the twenty-firſt Day of March, in the Year of our Lord 1730, * ly 


and being in the Pariſh of St. Edmond's Bury, in the County of Suf- 


were four ancient Windows on the North-ftde of the faid Meſluage, 
by, and through which four Windows, the wholſome Air, and com- S_ ) 


fortable Light, on the ſame twenty-firſt Day of March, in the Year a- 


aforeſaid, had enter'd and uſed to be brought in, to the great Benefit and 
Advantage of the Inhabitants of the ſaid Meſſuage. And whereas the ſaid 
S. on the ſaid twenty-firſt Day of March, in the aforeſaid Year was, and 
always afterwards hitherto hath been, and now is poſſeſſed of a cer- 
tain Parcel of Land, with the Appurtenances ſituate, Tying and be- 


and contiguouſly adjoining to the ſame antient Meſſuage of the ſaid 7. 
and being ſo poſſeſſed, the ſaid S. contriving, and fraudulently in- 
tending, in a grievous Manner, to trouble the ſaid J. and to hinder the 
Air and Light from being brought, and entring into the ſaid Meſ- 
ſuage of the ſaid 7. which uſed to enter and be brought in thereto, 


through the ſaid Windows, and thereby procure Darkneſs thereto; 


built and erected a certain new Meſſuage, upon the ſaid Parcel of 
Land of the ſaid C. ſo near the aforeſaid antient Meſſuage of the ſaid 
J. and continued the ſame until the firſt Day of Fane 1730, ſo that 

by Reaſon of the ſaid new Erection of the ſaid new Meſſuage of him 

the ſaid C. and continuing the ſame, the Windows aforeſaid, of the ſaid 
7. on the ſame twenty-firſt Day of March, in the Year aforeſaid, and 

always afterwards, to the firſt Day of June, in the Year of gur Lord 
1730, were very much overſhadowed and darkened, by which the ſaid | 
7. from the ſaid twenty-firſt Day of March, in the ſaid Vear of our 5 8 Ss 
Lord 1729. to the ſaid firſt Day of June 1730. at Bury St. Edmond's I! 
aforeſaid, totally loſt, and was deprived of the whole Benefit and Ad- 1% 
vantage of the ſaid Windows, and of the Delight and Wholſomeneſs of © q 
the ſaid Air and Light, which were accuſtomed to enter, and be brought 
into the ſaid Meſſuage. Wherefore the ſaid J, faith, that he is injured f 
and endamaged to the Value of one hundred Pounds; and therefore 5 [7 
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Treſpaſsup- Hen. C. N. was attached by his Majeſty's Writ of Privilege, to 


„ anſwer to H. D. one of the Attornies of his ſaid Majeſty's Court of 


Junkeeper Common Bench, according to the Liberties and Privileges of the 


kon [uftering ſame Court, for Attornies of the ſaid Common Bench, Time out of 


the Yozſe of 


bis Gueſt to Mind, uſed and approyed of, of a Plea of Treſpaſs upon the Caſe, ad 
rap from / forth. And whereupon the ſaid H. in his proper Perfon complains, that 


his Inn, bp 


Default of Whereas according to the Laws and Cuſtoms of this Realm of our Scope. 


him, reign Lord George the Second, King of Great Britain, and ſo forth, the 


Innkeepers that keep common Inns to lodge Travellers therein, who abide 
in the ſame, are bound to keep their Goods and Chattles, being within 


thoſe Inns, Day and Ni oht without Diminution or Loſs, ſo that no Log 
or Damage might happen to any ſuch Traveller or Travellers, by reaſon 
of the Defect of ſuch due Care by ſuch Innkeepers, or their Servants 
in thoſe Inns. And the. ſaid H. on the third Day of October, in the 
ſixth Year of the Reign of our Sovereign Lord the King that now is 
at V. in the County aforeſaid, being lodged in the Inn of the ſaid (. 


had a certain Gelding of the Price of twenty Pounds within that In, 


and delivered the ſame to the ſaid C then and there to be ſafely kept, 
Nevertheleſs the ſaid C. knowing the ſaid Gelding to be within his Inn, 
the ſaid C. (the ſame Day, Near and Place) did fo negligently keep 
the ſaid Gelding, that the ſaid Gelding (for want of ſafe keeping there- 


of by the ſaid C. and his Servants) went forth and wander'd from his faid 


Inn; whereby the ſaid H. not only loſt the Uſe and Profit of his 
ſaid Gelding in going on his ſaid Journey, in doing neceſſary and 
important Buſineſſes, but the ſame thereby remained undone; and the 
ſaid H. expended and laid out divers Sums of Money, not only by 
Reaſon of the want of his ſaid Horſe; but alſo the ſaid H. always 
from the ſaid third Day of Oftober, in the ſixth Year aboveſaid, loſt 
the Uſe and Benefit of his ſaid Gelding; and the ſaid C. hath not 
delivered to the ſaid H. the ſaid Gelding, although the ſaid C. on the 


o 


twentieth Day of October, in the Year atoreſaid, at V. aforeſaid, was 


thereto required, but hitherto hath, and ſtill doth refuſe ſo to do, 


or to make him any Satisfaction for the ſame ; whereby the faid 2 


faith, that he is injured and endamaged to the Value of twenty 
Pounds; and therefore brings this Suit, and ſo forth. 


A Declaration againſt one for negligently keeping his Fin, 
whereby his Neighbour's Houſe ny Ch 6d burnt. 


Norfolk. 
ſaid, was attached to anſwer to R. FS. in a Plea of Treſpaſs upon the 
Caſe; and whereupon the ſaid R. 8. by Robert Martin his Atto!- 
ney. complains, that whereas according to the Laws and Cuſtoms 
this Kingdom uſed and approved of, every Man is bound to keep h 
Fire ſafely and ſecurely, leſt by the Defe& of due keeping ſuch Fire, 


any Damage ſhould happen in any Manner howfoever to any of his 


Neighbours. The ſaid A. not being ignorant of the Premiſſes, but con- 
triving and intending thereby to injure the ſaid R. . the ſaid A. ol 


the 1oth Day of April, in the Fifth Year of the Reign of our Soe. 


reign Lord George the Second, King of Great Britain, and fo fort b, 
being poſleſs'd of a Meſſuage or Dwelling-houſe, with the APP 
TO MOT , 


—— 4. P. late of Thetford, in the County afore- 
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_ Actions on the Cale. 145 
dan ees. ſituate at Thetford aforeſaid, in the County aforeſaid. And the 
faid R. pars Tub poſſeſſed of a Meſſuage or Dwelling-houſe, 
ſituate and being near the ſaid Houſe of the ſaid A. B. in THerford 
aforeſaid, in the County aforeſaid, the ſaid 4. B. ſo negligently and 
improvidently kept his Fire, in his ſaid Meſſuage or Dwelling-houſe, 
in which he then inhabited and dwelt, that for want of due keeping 
his ſaid Fire, Part of the Meſſuage or Dwelling-houſe of the ſaid 
R. §. and his Goods, (then and there being) to the Value of fifty 
Pounds, were then and there deſtroyed and burnt. Wherefore he 
faith that he is injured and endamaged to the Value of eight hundred. 
Pounds ; and therefore he brings this Suit, and ſo forth. | 


Pleas before our Sovereign Lord the King at Weſtminſter, of Eaſter 
Term, in the ſeventh Tear of the Reign of our Sovereign Lord Wile 
liam 7he Third, now King of England, and ſo forth. Roll 242. 


Sir John Dalſton againſt Janſon. 


London. Be it remember'd that heretofore, (that is to ſay) in the a ok 703. 
Term of St. Hillary laſt paſt, came Sir John Dalſton, Knight and 8 
Baronet, before our Sovereign Lord the King at Weſtminſter, by Cuſtom of 
John Prat his Attorney, and then brought there into his ſaid Ma- abe Tealm, 
jeſty's Court his Bill againſt Zoſhua Fanſon, a common Carrier, in . 
Cuſtody of the Marſhal, and ſo forth, of a Plea of Treſpaſs upon Carrier. 
the Caſe, and there are Pledges for the Proſecution, (that is to ſay) 

John Doe and Richard Roe, which ſaid Bill follows in theſe 
Words, (that is to ſay). London. Sir ohn Dalſton, Knight and 
Baronet, complains of Fofhua Fanſon a common Carrier, being in 
the Cuſtody of the Marſhal of the Marſhalſey of our Sovereign Lord 

the King, before the King himſelf; for that whereas the ſaid Zoſhud 
on the ſixteenth Day of March, in the Year of our Lord 1693. was, 
and long before had, and ever ſince hath been, and now is a com- 
mon Carrier of Goods and Chattels, and during all that Time hath 
been uſed to carry for Gain and Hire, Goods and Chattels of all 
Perſons whatſoever, requiring him thereto, from J/akefie/d in the 
County of 7ork to London, and from thence back again to Wake- 
field atoreſaid ; And whereas by the Laws and Cuſtoms of this King- 
dom of England, every common Carrier, who receives any Goods 
and Chattels of any Perſon, for Gain, Hire and Profit, to carry the 
ſame, is bound to preſerve and carry the ſame, without diminiſhing or 


3 loſing any Part thereof, ſo that no Damage whatſoever may happen there- 


to, by the Default of ſuch common Carrier or his Servant; And where- 

as the ſaid 70hn on the 16th Day of March, in the Year of our Ford 

1693. at London aforeſaid, in the Pariſh of St. Mary Bow, in the 

Ward of Cheap, was poſſeſſed of the Goods and Chattels following, 

(that is to ſay) of a Deal-Box, and a hundred Pieces of Gold called 

Guineas, of lawful Money of England, as of his own proper Goods 

and Chattels, and the ſaid John being ſo poſſeſſed thereof, on the 

ſame 16th Day of March in the ſame Year of our Lord 1693. he 

the ſaid John delivered to the ſaid Joſhua, at London aforeſaid, in 

the faid Pariſh and Ward, the ſaid Box, with the ſaid Pieces of coin d 

Gold, then therein to carry the ſame ſafely and ſecurely from London __ _ 
aol > /A. 
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aforeſaid, to Wakefeld aforeſaid; in the ſaid County of rt, and 
there to be delivered to the ſaid 70%; and the ſaid oſha then 
and there had and received the faid Box, with the ſaid Pieces of 


Gold, therein to be carried and delivered in the Manner as above ſet 


forth. Nevertheleſs the ſaid gh hath not, at any Time after. 
wards to this very Time, delivered the faid Box, with the ſaid Pieces 


of Gold therein to him, the ſaid Jan, as he ought to have done; bn 


inſtead thereof the (iid Box, and the faid hundred Pieces of eon 
Gold therein, afterwards, (that is to ſay) on the 17th Day of March 
in the ſaid Year of our Lord 1693. were periſhed and loſt at Ty 
don aforeſaid, in the faid Pariſh and Ward, for want of the due Care 
and Preſervation of the ſame by him the ſaid Zoſhua, to the Damage of 
the ſaid Joh# one hiindred fifty pounds; and therefore he brings thi 
J a => 3. ©: we. Jon 


The Impar- And Note, at this Day, (that is to ſay) on Wedneſday next, aftet 


lance. fifteen Days from the Feaſt of Eaſter, this ſame Term (till which 
Day the ſaid Zoſhua had Leave to imparl, and then to make Anſwer 

to the ſaid Bill) came before our Sovereign Lord the King at V. 

minſter, as well the ſaid Sir John Dalſton Knight and Baronet, by 

his ſaid Attorney, as the faid Zoſhua by William Midpeley his At- 

torney, and the ſaid Zo/hug defends the faid Force, Injury and Da- 

; mages, and whatever elſe he ought to defend, when and where this 
Not Guilty, Court will conſider thereof; and ſays he is in no waysguilty of the Pre 
| miſſes; and of this he ſubmits himſelf to the Country ; and the fid 
Sir 7ohn Dalſton thereof does likewiſe the (ame ; therefore let a 


The Award er, on Tueſday next after a Month from the Feaſt of Eaſter, and 
of theVenire.! 72 
who are no ways related, either to the ſaid Sir John Dalſton, or to 

the ſaid Zoſhua, to make a Jury between the ſaid Parties of a Plea 
of Treſpaſs upon the Caſe, becauſe as well the ſaid Zoſhng, as the 
ſaid Sir Fohn Dalſton, between whom the ſaid Matter is in Variance, 
have thereof ſubmitted themſelves to the Jury ; the ſame Day is given 


to the ſaid Parties, and ſo forth. 


The Reto - Note; Judgment was arreſted in this Cage after a Verdikt, hr 
Cat. cauſe the Plaintiff bad declared likewiſe in Trover in the. ſame Di- 
I Salk. 10. Claration; whereas aContratt and a Tort could not be join d ingethe 


244. 


Pleas before our Sovereign Lord the King at Weſtminſter, . the 
Term of the Holy Trinity, in the tenth Tear of the Reign our 
54 Feiſs Lord William the Third, King of England, a ſoforth 
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Somerſetſhire. Be it remember'd that heretofore, (that is to fi) 


2 Salk, 914. 
I Declaras 
tion fo: a 


Nuſance, * Hodges 


in the Term of St. Michael laſt paſt, Timothy Fubnſon, by Ea 
his Attorney, came before our Sovereign Lord che King“ 


Weftminſier , 


Jury thereof come before our Sovereign Lord the King at Hm. 


upon the Authority of the Caſe of Matthews and Hopkins. 1 Side 
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= fminſter, and then brought there into his Majeſty 's' Court, his 


i againſt 0h Long, being in the Cuſtody of the Marfhal of the 


T Marſhalſey of our Sovereign Lord the King, of a Plea of Treſpaſs 
uon the Caſe, and there are Pledges for the Profecution, (that is to 
1 ſay) Jobn Doe and Richard Roe, which ſaid Bill follows in theſe 
Words. Somerſerſhire. Timothy Fohnſon complains of John Long, 
being in the Cuſtody of the Marſhal of the Mirſhaſſey of our Sove- 


7 | reign Lord the King; for that whereas the faid Timothy, on the 21ſt 
= Day of April, in the eighth Year of the Reign of his ſaid preſent 


= Majcſty, was, and ever ſince hath been, and now is poſſeſſed of an 1 


ancient Workhouſe, ſituate and being in the Pariſh, of Marley, in aiedged in 


b | the Time that the Memory of Man hath not been to the contrary, 


che County aforeſaid, in which faid Workehouſe, on the ſaid 2 1ſt an otvanozb- 
Day of April, in the eighth Year aforeſaid, there was, and during beute. 


F 


W there hath been a certain ancient Window on the Weſtern-ſide of the 


1 | ſaid Workhouſe, through which the wholfome Air and pleaſant 


; | Light, on the ſaid 21ſt Day of April, in the eighth Year aforeſaid, 
did, and during the whole Time abovementioned, have been uſed to 
enter, and brought into the ſaid Workhouſe, to the great Advantage 


: | and Benefit of the Occupiers thereof. And whereas the ſaid John, The weten; 


: on the ſaid. 21ſt Day of April, in the eighth Year aforeſaid, was, — * 
and ever ſince hath been, and now is poſſeſſed of a certain Piece of Piece ot 


Piece of 


4 Land, with its Appurtenances, ſituate, lying and being in the ſaid Land ad⸗ 
pPariſh of pati, in the County aforeſaid, contiguouſly adjoining to ſeining 


the ſaid Workhouſe; and being ſo thereof poſſeſſed the faid John 3 

contriving, and fraudulently intending greatly to grieve and oppreſs 5 

the ſaid Timothy, and in order to obſtruct the faid Air and Light, which 

W uſed to enter, and be brought into the ſaid Workhouſe through the 

faid Window, from entering through the ſaid Window into the ſaid 

= Workhouſe, and to render the ſaid Shop totally Hideous and Dark, and 

thereby wholly to deprive the ſaid ' Timothy of the Benefit and Ad- That the 

vantage of his ſaid Workhouſe; he the faid Fob on the faid 21ſt abtauen 

Day of April, in the eighth Year aforeſaid, at J/hatley aforeſaid, in the Light 

the ſaid County of Somerſer, erected and built a Wall upon his ſaid as Mi 

Piece of Land ſo near the ſaid Workhouſe, as that the ſaid Window, lock the — 
by the Erection of the ſaid Wall, on the ſaid 21ſt Day of April, nefit of bis 

and ever ſince, to the Day of the ſaid Timorby's Exhibiting his ſaid bop. 

W Bill, (that is to ſay) on the 23d Pay of October in the ninth Year of 

che Reign of his ſaid preſent Majeſty, was overſhadowed and darken- 

ed, whereby the ſaid Timothy was totally deprived of, and loſt all 

the Benefit and Advantage of his faid Window, and the Delight and 

Healthfulneſs of the Air and Light, which uſed to enter, and be 

brought in upon his ſaid Workhouſe, through the ſaid Window, and 

all the Uſe and Profit of his fad Workhoute, from the ſaid 21ſt Day | 

= of April, in the eighth Year aforeſaid, to the ſaid 23d Day of Offo- : 

ber, in the ſame Year; whereby the ſaid Timothy fays he is injured z 

3 and endamaged to the Value of forty Pounds ; and therefore he brings 4 

= this Suit, and ſo forth. EATS Ak ti: VOOR ANY. ere N 


* 


4 


his Day, (that is to ſay) on Friday next after the 
Murrow of the $2015 0 y).0 ay afte; 


Imparlance. 
faid Fohn had I. 9 0 


Holy Tyinity this fame Term (till Which Day the 


cave to imparl, and then to make Anſwer to the ſaid 
- (Bill 
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Atlions on the Caſe. 


' Bill) before our ſaid Sovereign Lord the King at Maſtminſter, as wel 
the ſaid Timo!by by his ſaid Attorney, as the ſaid John by | 
Fames Long his Attorney, come before our Sovereign Lord the 
King at Weſtminſter, and the ſaid Zohn defends the Force, Injuy 
and Damages, and whatever elſe he ought to defend, when aud 
where the Court will pleaſe to conſider thereof; and ſays, that the 
faid Timothy ought not to have, or maintain his ſaid Action againg 
him, becauſe he ſays that the ſaid Timothy heretofore, (that is to ſa) 
The Defen- in Eaſter Term, in the eighth Year of the Reign of his preſeſt 
vant plcavs Majeſty, in the Court of our ſaid Sovereign Lord the King, befy, BY 
another Re- the King himſelf at Weſtminſter, in the County of Middleſex, in. 


he # pleaded the ſaid John Long in a Plea of "Treſpaſs upon the Caſe, and 


Nuſance in declared againſt him, that whereas he the ſaid Timothy, on the 1 
Bar = iT, pp = Bags „ | 
Day of October, in the ſeventh Year of the Reign of his ſaid preſem | 

Majeſty, then was, and ever ſince hath been, poſſeſſed of a Wok. 
| houſe, ſituate, lying and being in the Pariſh of Mhatley, in the Com. 
Setting ty aforeſaid, (and ſo recites, that the Plaintiff declared in the ſane 
forth a fox Manner as before, only therein mentions, that the Defendant lj. 
OT the Mall on the 10th Day of October, in the ſeventh Tear of th 
Reign of his faid preſent Maiefh, inſtead of the Time abovementin- 
ed in this Declaration) and after the Words, and therefore he 
then brought that Suit, and ſo forth, he goes on in bis Plain 
_ . the following Manner, and ſuch was the Proceedings here in 
this fame Court, (that is to ſay) at Weſtminſter aforeſaid; That 
after that the ſaid 7ohn had pleaded that he was not Gully 
thereof, and it had been found by a certain Jury, that he had been 
Guilty thereof, (that is to ſay) in Michaclmas Term then next fol. 
fowing; it was conſidered here by the ſame Court, that the faid 
Timothy ſhould recover againſt the ſaid 7ohn fourteen Pounds, for the 
Damages which he ſuſtain d, as well by Occaſion of the Premiſes 
mentioned in the ſame Record, as for his Expences and Coſts by him 
laid out about his Suit in that Behalf, as by the Record fes 
remaining in this Court, (that is to ſay) at Weſtminſter, more fully 
Averment of Way appear. And the ſaid 70hn further ſaith, that the ſaid Workhouſ 
Identity, Window, and the Erection, and Building the ſaid Wall, mentioned 
in the ſaid recited Record, and the ſaid Workhouſe Window, Erec- 
tion and Building of the ſaid Wall, mentioned and expreſſed in the Bll 
of the ſaid Timothy, exhibited againſt the ſaid 7ohn Long, are one 
and the ſame, and not different ; and that the ſaid Timothy named the 
Plaintiff in the ſaid recited Record, and the ſaid John named tht 
Defendant in the ſaid recited Record, and the ſaid Timothy and John 
reſpectively named Plaintiff and Defendant in the above Bill of the faid 
Timothy, are the ſame, and not different Perſons; and this he is ready 
to verify; wherefore he rays Jucgment, whether the ſaid Timuth 
ought to have and maintain his ſaid Action againſt him, and ſo ſorth. 


Demurrer, And the ſaid Timothy ſays, that he, notwithſtanding any thing al- 
ledged by the ſaid 70% above in his Plea, ought not to be precluded 
from having his ſaid Action againſt him, becauſe he ſays, that the ſaid 

Plea, pleaded by the ſaid Fob, in Manner and Form aforeſaid, ind 
© * the Subſtance therein contained, are in Law inſufficient to preclude 
| him the ſaid Timothy, from having his ſaid Action againſt him 1 


FEA. 


1 r - We 


** dw we. ad. theo * IR 
— Aon : 


** e 


— 


- Actions on the Caſe. 


f John, to which faid Plea, he the faid Timurby is under no Ne- 


ceſſity, or any Ways bound by the Law of the Land to make an 


nanſwer; and this the ſaid Fob" is ready to verify and prove; where- 


upon for want of a ſufficient Anſwer in this Particular, the ſaid 
Timothy prays. Judgment, and that his Damages occaſioned by the 
Premiſſes may be awarded to him, and ſo forth. 6 


| and the ſaid John ſays, that his ſaid Plea, pleaded in Manner and Joinder, 


Form aforeſaid, and the Subſtance therein contained, are in Law good 
and ſufficient to preclude him the ſaid Timothy from having his ſaid 
Action againſt the ſaid John; which ſaid Plea, and the Subſtance 
therein contained, the ſaid John is ready to verify and prove, as this 
Court ſhall pleaſe to direct; and becauſe the ſaid Timothy hath not 
anſwered the ſaid Plea, nor as yet any ways deny d the Subſtance 
therein, the ſaid John as above prays Judgment, and that the ſaid 
Timothy may be precluded from having his ſaid Action againſt him, 


and ſo forth ; but becauſe this his ſaid preſent Majeſty's Court is not Continu- 


yet determined what Judgment to give, of, and concerning the Pre- ance, 
milles, a Day therefore is given to the ſaid Parties, to be before our 


Sovereign Lord the King at Weſtminſter, till Wedneſday next after 
the Octave of St. Martin, to hear their Judgment thereof, and ſo 


= forth; for that the Court of our ſaid Sovereign Lord the King are 
not yet determined, and ſo forth; at which Day the ſaid Parties by 
their Attornies came before our ſaid Sovereign Lord the King at 
aſiminſter; whereupon all and ſingular the Premiſſes being f 


ully 
underſtood, and upon mature Deliberation thereof had by the Court 


of our ſaid Sovereign Lord the King now here, it appears to the 
ſaid Court, that the ſaid Plea, pleaded by the ſaid John, in Manner 
and Form aforeſaid, and the Subſtance therein contained, are in Law 
good and ſufficient- to preclude the ſaid Timothy from having his faid 


Action againſt the ſaid John; and therefore it is conſidered, that the 


ſaid Timothy ſhall take nothing by his ſaid Bill, but that for his ground- 


leſs Claim he be in the Mercy of the Court, and that the ſaid 


John be therefrom for ever diſmiſſed. And ir is further conſidered 
that the ſaid ohn ſhould recover againſt the ſaid Timothy, ſix 
Pounds and ten Shillings, by his ſaid Majeſty's Court here awarded to 
the ſaid John, with his Conſent, for his Expences and Colts ſuſtain'd 
by him in defending this Suit, according to the Form of the Statute 
in ſuch Caſe made and provided; and ihe ſaid 7ohn may have his 
Execution thereof, and ſo forth. „% os 1 


This Caſe is reported in 1 Salk. 10. and Fudement, as may be 
obſerved above, was given for the Defendant ; for though a Man 
may have an Action for the Continuance of a Ni rfance, yet he can never 


bade a new Action for the ſame Erefion. 


a0 


Judgment 
koz the De» 
» fendant, 


The Caſe; | 
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Combes againſt the Hundred of B2adley, 


4 Mod. 296. Glceſterſhire. The Inhabitants of the Hundred of Bradley, in the 


1 County of Glouceſter, were attached to anſwer, as well to our Soe. 


Statute of kreign Lord and Lady the King and Queen, as alſo to Thom 
Winton, fox Combes (who ſues as well for our ſaid Sovereign Lord and Lady the 
a Bobbery, King and Queen, as for himſelf) of a Plea, that whereas in and by a Statute 
publiſhed in the Parliament of our late Sovereign Lord King Edeaard 
The Ack of the Firſt, at Vinton, in the 13th Year of his Reign, reciting (among 
9 other Things) that for as much as from Day to Day, Robberies, Mur. 
© thers, Burnings and Theft, had been oftener uſed than they had 

been theretofore; and that Felons could not be attainted by the Oath 

© of Jurors, which rather ſuffered Strangers to be robbed, and < 

* paſſed without Puniſhment, than to indict the Offenders, of whon 

great Part had been People of the ſame Country; or at leaſt if the 

* Offenders had been of another Country, the Receivers were of Place 

© near, and that they did the ſame, becauſe an Oath was not given to 

© the Jurors of the ſame Country where ſuch Felonies were done, and 

© to the Reſtitution of Damages then hitherto no Penalties had bem 

© limited on them for their Concealment and Latches; It 7s ordained, and 

© the ſaid late King to abate the Power of Felons, eſtabliſhed a Pin 

© in that Caſe, ſo that from thenceforth for fear of the Pain, more than 

* for fear of any Oath, they ſhould not ſpare nor conceal any Felonies; 

and commanded that Crys ſhould,be ſolemnly made in all Counties, 


© Hundreds, Markets, Fairs, and all other Places, where great Reſort 


© of People ſhould be, fo that none ſhould excuſe himſelf by Igno- 
* rance ; that from thenceforth every Country ſhould be ſo well kept, 
* that immediately upon ſuch Robberies and Felonies committed, freſh 
© Suit ſhould be made from Town to Town, and from Country to 
Country; and that likewiſe when need required, Inqueſts ſhouldbe 
© made in 'Towns by him, that ſhould be Lord of the Town, and at 
ter in the Hundred, and in the Franchiſe, and in the County, and 
_ © ſometimes in two, three, or four Counties, in Caſe when Felonies 
© ſhould be committed in Marches of Shires, ſo that the Offenders 
© might be attainted. And if the Country would not anſwer for tic 
© Bodies of ſuch manner of Offenders, the Pain ſhould be ſuch, that 


* every Country, (that is to ſay) the People dwelling in the Country, 


© ſhould be anſwerable for the Robberies done, and alſo the Damages, 
© ſo that the whole Hundred where the Robbery ſhould be done, with 
* the Franchiſes, being within the Precin& of the ſame Hundred, 
* ſhould be anſwerable for the Robberies done; and if a Robbery had 


© been done in a Diviſion of two Hundreds, both the Hundreds, and 
the Franchiſes within them, ſhould be anſwerable; and after that 


* the Felony or Robbery ſhould be ſo done, the Country ſhould have 
© no longer Space than Half a Year ; within which Half Year it ſhould 


© behove them to agree for the Robbery or Offence, or elſe that the 
© ſhould anſwer for the Bodies of the Offenders, as in and by the ſame Sta- 


* tute more fully may appear. And whereas certain Offenders unknown 


Hoe ted : to the ſaid Thomas, on the 23d Day of February, in the fifth Year of the 


Reign of their ſaid Preſent Majeſties, at Hampnot, within the Hun- 
dred of Bradley, in the County of Glouceſter, in the King's = 
\ 2 | 5 Wap, 
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Actions on the Caſe. | 
bau. there ailaulted the ſaid Thomas with Force and Arms, and  _ 
1 0b took, plunder'd, and carried away from the ſaid Thomas The Money 
30 L 135. 6d. in Money, of the proper Monies of the faid Tho- * 
mas, againſt the Peace of our ſaid Sovereign Lord and Lady the 

King and Queen; and the ſaid Thomas, immediately after the ſaid 
Felony and Theft committed as aforeſaid, made Hue and Cry of the Fcconng to 
ſaid Robbery and Felony at Northleech, within the Hundred afore- MNEN 
{aid, and then and there gave Notice of the ſaid Robbery and Felo- | 
ny to the Inhabitants of the ſaid Vill of Northieech; and within 
twenty Days before ſuing out the Original Writ of the ſaid 7. 
= as, he the ſaid Thomas was examined upon his corporal Oath be- 
fore Thomas Maſters, Eſq; (then an Inhabitant of Cirenceſter, near 
the ſaid Hundred of Bradley, in the County aforeſaid, and then, and 
= now one of their Majeſty's Juſtices appointed to keep the Peace with- 
nin the ſaid County of &hucęſter,) according to the Form of the Sta- 
tute, made and publiſhed in the 27th Year of the Reign of our late 
Sovereign Lady Queen of England, and ſo forth; and the ſaid Tho- Oath made 
mas Combe, upon his ſaid Oath declared he knew not the Parties that 1 a Jus 
committed the ſaid Robbery or either of them; and within forty — the, 
== Days after the ſaid Robbery committed, the ſaid Inhabitants of the © 
= ſaid Hundred, have not made the ſaid Thomas Combe any Amends for 
the ſaid Robbery, nor have they yet anſwered for the Bodies of the 
ſaid Felons or Offenders, or taken the Bodies or Body of them, or 
either of them, but have ſuffered the ſaid Felons and Offenders to 
Leſcape, in Contempt of our ſaid Sovereign Lord and Lady the King 
and Queen, to the great Damage of the ſaid Thomas Combes, and 
WW contrary to the Form of the ſaid Statute in ſuch Caſe made and pro- 
& vided ; whereupon the ſaid Thomas Combes, (who ſues in this Caſe 
= as well for our Sovereign Lord and Lady the King and Oueen, 
as for himſelf,) by Samuel Brewſter his Attorney complains, that 
= whereas certain Offenders unknown to the ſaid Thomas Combes, in 
the King's Highway, on the 23d Day of February, (and ſo the De- . 
= claration in the Precedent goes on in the ſame Manner, as the above = | 
= recited Original, to the Words, but ſuffer d the ſaid Felons and Offen- — 
ders to eſcape; which to avoid Prolixity I will not here inſert, and : i 
ben the Precedent goes on) in Contempt of our ſaid Sovereign Lord ' 
and Lady the King and Queen, to the great Damage of the ſaid 
= | Thomas Combes, and contrary to the Form of the ſaid Statute pub- | — 
liched in the ſaid 13th Year of the Reign of our ſaid late Sovereign Lord et | 
EKing Edward the Firſt; whereupon the ſaid T homas Combes ſays, he is | 
nnjured and endamaged to the Value of fifty Pounds; and therefore 
be brings this Suit, and ſo forth. 


* 
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And the ſaid Inhabitants of the ſaid Hundred of Bradley, by Ri- 
= chard Longford their Attorney, come and defend the Force, Injury 
and Damages, and whatever elſe they ought to defend, when and where 
W the Court will pleaſe to conſider thereof, and ſay that they are in no 
= ic Guilty of the Premiſſes charged upon them, as the ſaid Thomas 


Combes (who in this Caſe ſues as well for our ſaid N Lord and mus 25 


Tady the King and Oueen, as for himſelf) above complains againſt 
W them ; and of this hey ſubmit themſelves to the Country ; and the 
W ſid T, Bomas Combes (who in this Caſe ſues, as well for our ſaid S0- 
eereign Lord and Lady the King and Queen, as for bimſeIf\ does 


likewiſe 


ſues as well for our ſaid Sovereign Lord and Lady the King and Hues 


as for himſelf) or to the ſaid Inhabitants of the ſaid Hundred of Bra. 


ley; which ſaid Hundred of S$/aughter is the next adjoining Hundred 
in the ſaid County, to the ſaid Hundred of Bradley; and becaif: 


the ſaid Inhabitants of the ſaid Hundred of Bradley do not deny thi 


Matter, it is granted to him, and fo forth. Therefore the Sheriff; 


commanded, that he cauſe Twelve free and lawful Men of the Hun. 
dred of $/aughter, each of which to have ten Pounds a Year at leaf 
of Lands, 'Tenements or Rents, whereby the Truth of the Matter 
will be the better known, and who are in no wiſe related, either to 
the ſaid Thomas Gombes, (who in this Caſe ſues as well for ar 


ſaid Sovereign Lord and Lady the King and Oneen, as for himſf) 


or to the ſaid Inhabitants of the ſaid Hundred of Bradley, to retog- 
nize and make a Jury of the Country between the ſaid Parties, be- 


The Entry 


to introduce 
the Poſtea. 


The Poſtea. 


cauſe as well the ſaid Inhabitants of the ſaid Hundred of Bradley, 


as the ſaid Thomas C:,mbes, who and ſo forth, have thereof ſubmitted 


then ſelves to the Jury. 


Afterwards, the- proceedings thereof are continued between the 
ſaid Parties of the ſaid Plea, the Jury being reſpited thereof betycen 


them, before our ſaid Sovereign Lord and Lady, the King and 
Queen, until from the Day of the Feaſt of Eaſter, in teen 
Days, wherever our ſaid Sovereign Lord and Lady the King and 


Queen fhall then be in England, from thence next following, unlels 


their ſaid Majeſties Juſtices, appointed to hold the Aſſiſes, in and for 


the ſaid County of Glouceſter before, on Saturday the third Day of 


March, at Glhuceſter in the ſaid County, by Force of the Statute in 
that Cale made and provided, ſhould come for the Default of Jurors, 


at which Day the ſaid Parties, by their ſaid Attornies, came before 


our Sovereign Lord and Lady the King and Queen, at JVeſtminſi!, 


and the ſaid Juſtices of our ſaid Sovereign Lord and Lady the King 
and Queen, before whom the ſaid Matter in Variance was tried, ſent 
hither their Record had before them in theſe Words. Afterward 
the Day and Place within contain d, as well the within num 
Thomas Combe, who in this Caſe ſues as well for our ſaid Sov 


reign Lord and Lady the King and Queen, as for himſelf, - 


:be within mentioned Inhabitants of the hundred of Bradley, . 
their within written Attornies, came before Sir Giles Eyre, K night, 


on of their Majeſties Fuſtices, aſſian d to hold Pleas before thell 


ſaid Majęſties, and Thomas Breton, Eſq; by Force of the Statute 


in that Caſe made and provided, aſſociated for this Purp!ſe, by 

Virtue of their Majeſties Writ, commonly called the Writ Si non 4 

nes, to the ſaid Giles Eyre, and Sir Nicholas Lechmere, nn” 
2 | 
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Attions on the Caſe. 


5 of the Barons of their ſaid Majeſties Court of Exc*equer, their 
aid Majeſties Fuſtices, appointed by Force of the Statute in that 
"Caſe made and provided, to hold the Aſſiſes in and for the ſaid 


not being expetted,) and fo forth. And the Furors of that Fury, 
whereof Mention is made within, being elected, tried and ſworn, to 
declare the Truth of the within Contents, ſay upon their Oaths 5 
that certain Offenders unknown to the ſaid Thomas, on the 224 — mo 
Day of February, in the fifth Terr of the Reign of our ſaid S U.. 
reien Lord and Lady the King and Queen, aſſaulted the ſaid Tho- 

mas with Force and Arms, in the King's Highway, at Hampnot mn 

tbe Hundred of Bradley, in the ſaid County of Glouceſter, and felo- 

niouſly took, plunder d, and carried away from the ſaid Thomas 

zol. 10s. 6d. in Money, there found by them upon the ſaid Thomas, 

againſt the Peace of our Swvereien Lord and Lady the King and 

Oneen; and the ſaid Thomas immediately after the Felony, Robbery 

and Plunder within mentioned, made the ſaid "Hue and Cry, at 
Northleach within the ſaid Hundred, of the within written Rob 

bery and Felony, and then aud there gave ane Notice of the within 

zritten Robbery and Felony, to the Inhabitants of the ſaid Vill of 
Northleach ; and after the ſaid Robbery aud Felony fo committed, 

and within tewenty Days before ſuing out the ſaid original Writ of 

the /aid Thomas, be the ſaid Thomas was examined upon his cor- 

= oral Oath, before the within Written Thomas Maſters, Ei; then, 

= and now one of the Fuſtices of our ſaid Sovereign Lord and Lady 

the King aud Oueen, appointed to keep the Peace in the ſaid County 

of Glouceſter, he the ſaid Thomas Maſters being an Inbabitant in 

« Cirenceſter, in the ſaid County of Glouceſter, near the Hundred of 

Bradley in the County aforeſaid, according to the Statute for that 

Purpoſe, made and provided in the 27th Tear of the Reign. of our 

late Sovereign Lady Elizabeth Queen of England, and ſo forth; and 

pn his corporal Oath, he then depoſed before the ſaid Thomas 

Maſters, in the Manner and Form bereafter mentioned, and no other- 
2wiſe. Glouceſter, —— © Be it remember'd, That upon the 7th Day of The Oatb 
June, in the fifth Year of the Reign of our Sovereign Lord and Lady of the Party 
* William and Mary, King and Queen of England, and fo forth, in vobbed. 
the Year of our Lord 1693. Thomas Combes of Fairford, in the 
County of Glouceſter, Servant to Andrew Barker of Fairford,  _ T 
* aforeſaid, Eſq; came before me Thomas Maſters, Eſq; one of their : | 
: Majeſties Juſtices of the Peace, for the ſaid County of Glouceſter, 1 
- and took his Corporal Oath, That upon Thurſday the 23d Day 1 
of February laſt paſt, between the Hours of two and three 3 
2 the Clock in the Afternoon of the ſame Day, as the ſeid Thomas 
_ was travelling from Fair ford aforeſaid, towards Tewxbury in the 
ſaid County of Ghucęſter, he was ſet upon in a Field near Hamp- 

. not, in the Hundred of Bradley, in the ſaid County of Glouceſter, 

: by three Horſemen, armed with Swords and - Piſtols, who there 
made an Aſſault upon the ſaid Thomas Cumbes, and did then 

- and there feloniouſly take from him the ſaid Thomas Cumbes 

. zol. 124. 6 d. and one Sorrel Mare, which Mare is ſince re- 
tun d to Fairford aforeſaid, 30 J. 11 5s. of which ſaid Money, was 
tte proper Money of the ſaid Andrezy Barker his Maſter, and the 


1 © other 
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* 


other one Shilling and ſix Pence was the proper Money of him 
the ſaid Thomas Combes. And the ſaid Thomas Combes farther 
depoſed, that the ſaid three Horſemen, which ſo took away the ſaid 

Money and Mare from him, were Strangers, and altogether un- 
known to him the ſaid Thomas Combes ; and that the ſaid Thomas 
Combes, immediately after he was ſo robbed, went to Norrbleach 
a Market-Town in the ſaid Hundred, and there made Hue and 
Cry after- the ſaid Perſons that robbed him. —— And the [aid Fury 
upon their ſaid Oaths further ſay, that the thirty Pounds twelve $hil- 


nge and fix Pence, mentioned in the within written Declaration, 


were the proper Monies of Andrew Barker, Eſq; then Maſter to the ſaid 


Thomas Combes, in the Poſſeſſion of the ſaid Thomas Combes, for the 
Uſe of the ſaid Andrew Barker his Maſter ; and the ſaid Fururs 
further upon their Oath ſay, that the ſaid Andrew Barker was int 
preſent when the ſaid Robbery was committed; but whether, upon 
the whole Matter found by the ſaid Furors in the Manner as 
above, the ſaid Inhabitants of the Hundred of Bradley were guilty 
of the Premiſſes charged upon them in the within written Decla- 


ration, according to the Form of the Statute in the within written 


Declaration, or no, the ſaid Furors are altogether ignorant; and 
therefore 11 pray the Advice and Confideration of the Court, and ſo 
forth. And if upo: the ſaid whole Matter found by the ſaid Jui 


rors, in the Manner as above ſet forth, it will appear to the Court 
of our ſaid Sovereign Lord and Lady the King and Oneen here, 


that the ſaid Inhabitants of the ſaid Hundred of Bradley are 


guilty of the Premiſſes in the within written Declaration, charged 


upon them, againſt the Form of the ſaid Statute ; the ſaid Furors 
au pon their ſaid Oaths ſay, that the ſaid Inhabitants of the ſaid 


Hundred of Bradley are thereof Guilty; as the ſaid Thomas Combes, 


wwho in this Caſe ſues, as well for our ſaid Sovereign Lord and Lady 
the King and Queen, as for himſelf, within complains againſt them, and 
tbey aſſeſs the Damages of the ſaid Thomas Combes on the within 

written Occaſion, beſides his Expences and Coſts laid out by him 


about his Suit in this Behalf, to thirty Pounds. twelve Shillings 


The Conti- 
nuance, - 


and fix Pence, and for his Expences and Coſts, to forty Shillings ; 
but if upon the whole Matter found by the ſaid Fury in the Han- 
ner as above, it ſhall appear to the Court of our Sovereign Lord and 


Lady the King and Queen, that the Inhabitants of the ſaid Hun- 


dred of Bradley are not guilty of the ſaid Premiſſes; then the ſaid 
Furors upon their Oath ſay, that the ſaid Inhabitants of the 
Hundred of Bradley are not guilty, as the ſaid Inhabitants of the 


ſaid Hundred of Bradley have within alledged in tbeir Defence. 


But becauſe the Court of our ſaid Sovereign Lord and Lady the 
King and Queen here are not determined what Judgment to give, 
of and concerning the Premiſſes; a Day therefore is given to 
the ſaid Parties, before our ſaid Sovereign Lord and Lady the King 


and Queen, until ——— for their hearing their Judgment there. 


upon; becauſe the ſaid Court of our faid Sovereign B 
Lady the King and Queen are not yet determined thereupon, 4% 


o forth. 


IN The 


| Governours and Company aforeſaid; And that the ſaid Thomas, at, 


1 


* 19 n 5 , 
—— . 


Caſe, 


— QA ah 9 2 


gw” i011 7 ſotion in 4 of Judgment here was, The Befolu- 
The Oueſtion pon a Motion in 2.5 ay" F 71 ET, FI ER 

-»hether the Servant being robbed of Ls aſter s Money, he being Cale. 

„. preſent, might bring the Action againſt the Hundred, and de- 4 Mod. 303. 

glare de denariis ſuis Propriis. „„ 
After ſeveral Debates, the Plaintiff had his Judgment, by the 

Op inio: of the whole Churt; and it was held that in this Caſe, 


vither the Maſter or the Servant might bring the Action. 


Trinity, the Twelfth of King George. 


London. Thomas Lane complains of Richard T hornhill, being in A Declara: 
the Cuſtody of the Marſhal of the Mar/ha/ſey, of our Sovereign Lord ene a 
the King, before the King himfelf; for that whereas on the 17th 10 der 
Day of June, in the Year of our Lord 1726. at London, (that is to 10001. 


5 ſay) in the Pariſh of St. Peter the Poor, in the Ward of Broadſireet, 1 


it was agreed between the ſaid Thomas and Richard, that the ſaid The Agree: 


Richard ſhould ſell, and at the then next opening of the Transfer- ment of the 
Books of the Governours and Company of Merchants of Great Bri- 1 4 
/ain, trading to the Sourh Seas, and other Parts of America, for Stock. 
encouraging the Fiſhery, ſhould transfer to the ſaid T homas 1000 l. 


Intereſt or Stock, in the Principal and Capital Fund or Stock of the 


To be tran: 


the then next opening of the ſaid Books, ſhould accept from the ferred at the 


ſaid Richard the Transfer of the ſaid 1000 J. Credit in the ſaid next open- 
Stock; and thereupon in Conſideration that the ſaid Thomas, then ius ofthe 


and there at the ſpecial Inſtance and Requeſt of the ſaid Richard, ooo * 


undertook, and then and their faithfully promiſed, that he the ſaid the 9omire- 


Thomas would well and truly perform, all and every thing contained to perform 

in the Agreement, on his Part to be performed, he the ſaid Richard 1 
then and there undertook, and faithfully promiſed the ſaid Thomas, 
that he the ſaid Richard would well and truly perform and fulfill 


all Things contained in the ſaid Agreement on the Part of the ſaid 


| Richard to be performed. And the ſaid Thomas in Fact ſaith, that 

the uſual Place for the Transferring of the Stock of the ſaid Com- Averment of 
pany from one to another then was, and now is at the Huth. Sea w, 3 
Houſe, ſituate in a certain Street called Broad. Street London, in the the ürſt v. 
Pariſh and Ward aforeſaid, in a certain Room of the ſame Houſe, vening of the 
commonly called the Transfer-Room, kept for that Purpoſe, and not 4 ren 
elſewhere, between the Hours of nine in the Morning and one in The uſual 
the Afternoon of the ſame Day, and not at any other time of the Yours, 
Day; and that the firſt Time of opening the Books of the ſaid Com- 

pany, next after the ſaid 17th Day of June, and after the ſaid Agree- 

ment for the transferring of the Stock of the ſaid Company, was on Aberinens 
the third Day of Augiiſt, in the ſaid Year of our Lord, and not be- that the 
tore; And that he the ſaid Thomas, on the ſame third Day of Auguſt, Plaintiff 


was there 


in the faid Year of our Lord, came to the ſaid S9urh-Sea Houſe, at, ready to ac- 


and in the ſaid Room called the Transfer-Room, in the Pariſh and cept the 
Ward aforeſaid, Half an Hour before the ſaid Hour of one in the Transfer, 
Afternoon of that Day, and there remained for the Space of Half 
| an Hour, and until the ſaid Hour of one in the Afternoon of the ſaid 
Day, and till the Shutting up of the Transfer-Books, and was then 
and there ready to accept from the ſaid R. the ſaid 1000 J. Credit 
in the ſaid Stock, and to pay for the ſame to the ſaid Richard, at 
LEY. 
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That luch a js to ſay) on the ſame 17th Day of Zune, in the ſaid Year at Lon- 


Stock. 


| an e that the ſaid Richard ſhould ſell and transfer, at the then next open 
the Defen- 


That the Transfer, and ſhould pay to the ſaid Richard for the ſaid laſt men- 


755 Atttonsonthe Cal. 


and according to the Rate aforeſaid, according to the Form and Tt 
fect of the ſaid Agreement. Nevertheleſs the ſaid Richard, not re. 


Pieach that garding his ſaid Promiſe and Undertaking made as above, but con. 


dant was not and defraud the ſaid Thomas in this Particular, came not there on 
there ready the ſaid third Day of Auguſt, in the ſaid Year, during all that Time 
to trausker. either by himſelf, or any other Perſon, to transfer to the ſaid Thy. 
mas, the ſaid 1000 J. Credit in the ſaid Stock, according to his {aid 
Promiſe and Undertaking ; nor hath the ſaid Richard at any Time 
fince transferred to the ſaid Thomas the faid one thouſand Pound 
Stock, or any Part thereof, but hitherto hath, and till doth refuſe ſ0 
to do. And whereas the ſaid Richard on the ſame 17th Day of 
Laid another une, in the ſaid Year, at the Pariſh and Ward aforeſaid, bargained 
Es and ſold to the ſaid T/ homas, one other thouſand Pounds Credit in 
the ſaid Stock at and according to the Rate of 102 J. for ever 
100 J. of the ſaid Stock in the whole, according to that Eſtimation, 
amounting to 1020 J he the ſaid Richard, on the ſaid 15th Day of 
Auguſt, in the ſaid Year of our Lord, in the Pariſh and Ward afore- 
ſaid, (in Conſideration that the ſaid Thomas would well and truly 
pay to the ſaid Richard, upon the Transfer of the ſaid laſt mentioned 
100. Credit in the ſaid Stock) undertook, and then and there faithfully 
promiſed, that he the ſaid Richard would well and truly transfer the 
ſaid laſt mentioned 1 000 /. Credit in the ſaid Stock, in the 'Transfer-Books 
of the ſaid Company, upon the ſaid third Day of 4uguft, in the aboveſaid 
Year, being the then next 'Time of opening of the ſaid 'Transfer-Books 
of the ſaid Company, at the ſaid Houſe, called the Hut- Ha Houſe, 
ſituate in the ſaid Street, called Broadſtreet London, in the Pariſh 
and Ward aforeſaid. Nevertheleſs he the ſaid Richard not regar- | 
ding his ſaid Promiſe and Undertaking laſt mentioned, but contriving, 
and fraudulently intending in this Particular, craftily and ſubtilly to 
deceive and defraud the ſaid Thomas, did not transfer the ſaid laſt men- 
tioned 1000 J. Credit in the ſaid Stock, or any Part thereof, to 
the ſaid Thomas, upon the ſaid third Day of Auguſt, although the 
faid Thomas on the ſame third Day of Auguſt, in the aforeſaid Year, | 
was ready at the ſaid S$purb-Sea Houſe, in the Pariſh and Ward 
_ aforeſaid, upon his the ſaid Richard's Transferring the ſaid laſt men- 
| tioned 1000/7. Credit in the faid Stock, to pay to the ſaid Richard 
Laidanother the ſaid 1020 /. but the ſaid Richard hitherto altogether hata, and 
Way, ſtill doth refuſe to transfer the ſame. And whereas afterwards, (that 


— 1 don aforeſaid, in the ſaid Pariſh and Ward, a certain Diſcourſe was 


quium about had and aroſe between the ſaid Thomas and Richard, of and con- 
South-Dea cerning other Stock in the ſaid Company; upon which Diſcourſe it 
was then and there agreed between the ſaid Thomas and Richard, 


ing of the Books of the ſaid Company, another 1000 . Credit in 
e the ſaid Stock; and that the ſaid Thomas, upon the Transfer of the 


other 1000 1. ſaid laſt mentioned 1000 J. Credit in the ſaid Stock, by the ſaid Ri. 
9 the chard to the ſaid Thomas ſo to be made, ſhould accept the {an 
Plaintiff tioned 1000/. Credit in the ſaid Stock, at and after the Rate of 102% 
— PP forevery 100 J. of the ſaid laſt mentioned 1000 J. Stock; and thereupon il 


per Cent. Conſideration that the ſaid Thomas, on the ſame 17th Day of 7 = 


7 


| 4 _— \ bs a 
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in the ſaid Year, at London aforeſaid, in the ſaid Pariſh and Ward, 


at the ſpecial Inſtance and Requeſt of the ſaid Richard, had under- 


took, and had then and there faithfully promiſed the faid Richard, 
to perſorm the ſaid laſt mentioned Agreement in every thing to be 
performed and fulfillgd on his Part; the ſaid Richard then and 
there undertook, and faithfully promiſed the ſaid 7homas, that he 
the ſaid Richard would well and truly perform and fulfill every 
Thing contained in the faid laſt mentioned Agreement, on his Part to 
be performed and fulfilled. And the ſaid Thomas in Fact faith, that 
the ſaid Books of the ſaid Company, for transferring their ſaid Stock, 
after the ſaid 17th Day of June, were firſt opened on the ſaid third Da 
of Auguſt, in the ſaid Year of our Lord, (that is to ſay) at the ſaid 
Houſe of the ſaid Company, called the $947h5-Sea Houle, in a cer- 
tain Room there in the ſaid Pariſh ; and that then and there, and not 
elſewhere, the Stock of the ſaid Company was transferred from the 
Hour of Nine in the Forenoon, until the Hour of One in the After- 
noon of that Day, and not afterwards. And the ſaid Th»mas further 
faith, that he the ſaid Thomas, on the ſame third Day of Angu/t, in 
the ſaid Year, was at the ſaid Houſe called the Snath- Sea Houſe, 


y Averment of 


the Time of 
opening the 
Books. 


Averment ok 
the Plain⸗ 


ſituate in Broadſtreet, in the ſaid Pariſh and Ward, ready to accept tiff's being 


from the ſaid Richard a Transfer of the ſaid 1000/7. Credit, and to 
pay for the ſame to the ſaid Ricdard, at the Rate aforeſaid, accor- 
ding to the Form and Effect of the ſaid laſt mentioned Agreement. 
Nevertheleſs the ſaid Richard, not regarding his ſaid laſt mentioned 
Promiſe and Agreement, but contriving, and fraudulently intending 
in this Particular, craftily and ſubtilly to deceive and defraud the ſaid 
Thomas: Although the ſaid Richard on the ſame 17th Day of Zune 
in the ſaid Year, at London aforeſaid, in the ſaid Pariſh and Ward, 
had ſold to the ſaid Thomas the ſaid laſt mentioned 1000 J. Credit 
in the ſaid Stock. And although the ſaid Richard on the ſaid tnird 


J 


there ready 
to accept the 


Transfer, 


The WBzeach, 


Day of Auguſt, in the ſaid Year, in the Pariſh and Ward aforeſaid, 


was by the ſaid Thomas, often requeſted to transfer the ſaid laſt men- 
tioned 1000/. Credit, in the ſaid Stock of the ſaid Company, to the 
ſaid 7homas, according to the Tenour of the ſaid laſt mentioned 
Agreement; yet the ſaid Richard did not transfer the ſaid laſt men- 
tioned 10007. Credit in the ſaid Stock to the ſaid Thomas, upon the 
ſaid third Day of Augiiſt in the ſaid Year, in the Pariſh and Ward 


aforeſaid, according to the Tenour and Effect of his ſaid laſk men- 


tioned Agreement. And whereas the ſaid Richard afterwards, (that 

is to ſay) on the ſame 17th Day of Zune, in the ſaid Year, at Lon- 
don aforeſaid, in the ſaid Pariſh and Ward, had bargained and ſold 
to the ſaid Thomas another 1000 J. Credit, in the Stock of the ſaid 


Company, at and according to the Rate of 102/. for every 100 J. 


of the laſt mentioned 1000 J. in the Whole amounting to 1920/. to 
be paid to the ſaid Richard by the ſaid Thomas, upon the Transfer 
of the ſaid laſt mentioned 1000 J. Credit in the ſaid Stock ; and 
thereupon the ſaid Richard on the ſame 17th Day of June, in the 
ſaid Year, at London aforeſaid, in the ſaid Pariſh and Ward, in 
Conſideration thereot, undertogk, and then and there faithfully pro- 
mile] the faid Thomas, that he the ſaid Richard would transfer to the 


faid Thomas the ſaid laſt mentioned 1000/7. Credit in the ſaid. Stock, 


in the Transfer- Books of the ſaid Company, at the then next opening of 


Laid another 
ap. | 


the Books of the faid Company, at the Houſe called the Sourh-Sea 


SS. | _ Houſe, 
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Houſe, ſituate in a Street called Proadftreet London, in the ſaid Pariſh 
and Ward. Nevertheleſs the ſaid Richard, not regarding his ſaid 
laſt mentioned Promiſe and Undertaking, made in the Manner a3 
above ſet forth, but contriving, and fraudulently intending craftily and 
ſubtily to deceive the ſaid Thomas in this Particular, did not trany. 
fer the ſaid 1000/7. Credit in the ſaid Stock, or any Part thereof 
upon the ſaid third Day of Auguſt, although the ſaid Thomas on 
the ſaid third Day of Auguſt, in the Year aforeſaid, was read 
at the ſaid S$9urh-Sea Houſe in the ſaid Pariſh to pay to the ſai 
Richard the ſaid 1020 J. upon his transferring the ſaid 1000 J. Credit 
in the ſaid Stock, in the Manner as above agreed to be done 
to the Damage of the ſaid Thomas 1500 J. and therefore he brings 

this Suit, and ſo forth. i. 


This Declaration was peruſed and ſettled by Counſellor Srrange. 
Hillary, the Fifth of King George the Second. 


2 Declara= Mliddleſex. Fames Hambleton, late of the Pariſh of St. Andrews 
tion kon dei Hollorne, Coachman, was attach'd to anſwer to 7ohn Scarborroz of 


ving a Coach 


ober a A Plea of Treſpaſs upon the Caſe; and whereupon the ſaid Fohn, by 
Chaiſe, and Robert Martin his Attorney; declares, that whereas on the firſt Day 


— ht of September, in the Year of our Lord 1721, at the Pariſh of St. 


- Plaintiff, John Hackney, in the King's Highway, there he the ſaid ohn was 


journeying in a Chaiſe, and he the ſaid Zames was at the ſame Time 
there driving a Coach; and the ſaid John in Fact avers, that the ſaid 
James then and there fo improvidently and careleſſy managed his Cat- 
tle, that were then and there drawing the ſaid Coach, fo that the 
ſaid Cattle drew the ſaid Coach upon the ſaid Chaiſe, in which the 
ſaid John was ſo Journeying, ſo that the ſaid Chaiſe then and there, 
by the Negligence of the ſaid James, was overturned by the faid 
Coach, and the ſaid James was much bruiſed thereby. And where- 


The Plain- ds alſo afterwards, (that is to ſay) the ſame Day and Year above at 
tiff not Hackney aforeſaid, in the ſaid County, he the ſaid John was driving 
OR, another Chaiſe in the ſaid King's Highway, in the ſaid Pariſh of St. 
was the De- John Hackney, in the County aforeſaid, and then and there a cer- 
3 bim tain Perſon, unknown to the ſaid John, who at that Time was a Ser- 
of his Ser- Vant to the ſaid James, was driving another Coach, of and belong- 


vants; here ing to the ſaid James; and the ſaid 7ohn doth in Fact aver, that the 


3 ſaid Servant of the ſaid James then and there drove and whip d his 


the Servant Cattle drawing the ſaid Coach, in ſuch a negligent and careleſs Man- 


of the like ner, that the ſame Cattle drew the ſaid Coach upon the laſt mention- 
ed Chaiſe, in which the ſaid ohn was then and there as aforeſaid, 
ſo that the ſaid Chaiſe laſt mentioned was then and there overturn d, 
by means whereof the ſaid John was grievouſſy bruiſed and woun- 
ded ; whereupon he the ſaid 7ohn ſaith, that he is injured and en- 


damaged to the Value of fifty Pounds; and therefore brings this Suit, 
and ſo forth. x 


This Declaration was peruſed and ſettled by Mr. Sergeant How 
| Ting, but the Cauſe Was never try'd 5 however I was inform d that 
the Defendant's Attorney, upon Advice with Counſel, was told the 

Declaration was well drawn.” „ 
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Eaſter Term, the Third of King George the Second. 
Suffolk. Elizabeth Hayward complains of Srephen Cook Moſley, F Peclara- 


F Eſq; being in Cuſtody of the Marſhal of the Marſbalſey of our So- marrying 
W cri d the King, before the King himſelf; for that whereas he the Plain⸗ 
verign Lor 8 | 8 i titk purſuant 
W the {aid Scephen Cooke Moſley, on the 22d Day of Fanuary, in the to the De- 
W Yar of our Lord 1724, (then being a Perſon unmarried) at Sr. Eds tendant's 
monds-Bury, in the County of Sufelk in Conſideration that ſhe the Pꝛomile. 
SW (id Elizabeth (then and yet being a Perſon unmarried) at the ſpe- 
W cial Inſtance and Requeſt of the ſaid Sephen Cook, had then and 

there agreed with the ſaid Szephen, and then and there undertook, 
and faithfully promiſed the ſaid Hephen, that ſhe the ſaid Elizabeth 
= would take the ſaid Stephen Cook to be her Husband, and be coupled 
with him in lawful Matrimony, he the ſaid $ephen Cook undertook, 
and then and there faithfully promiſed the ſaid Elisabeth, that he the | 
W ſaid Stephen Cook would take the ſaid Elizabeth to be his Wife, 
and be coupled with her in lawful Matrimony. And although ſhe the 
ſaid Flizabeth giving Credit to the ſaid Promiſe and Undertaking of 
the ſaid Stephen Cook, hath hitherto refuſed to contract Matrimony | 
with other Perſons, who had offer d to marry her, and ſhe now con- 
tinues unmarried. And although ſhe the ſaid Elizabeth hath always 
been ready and willing, from the Time of making the ſaid Promiſe 
and Undertaking, to take to Husband, and be married to the ſaid 
Stephen Cook, at the ſaid Pariſh and County aforeſaid, according to 
the Tenor of her ſaid Promiſe and Undertaking: Nevertheleſs the 
ſaid Stephen Cook, not regarding his ſaid Promiſe and Undertaking, 
but contriving, and fraudulently intending craftily and ſubtilly to 
deceive and defraud the faid Elizabeth in this Particular, and totally 
to hinder the faid Eligabeth of her Preferment in Marriage, hath 
not taken the ſaid Eligabeth to Wife, according to his ſaid Promiſe 
and Undertaking, made for that Purpoſe as aforeſaid. And whereas Laid an- 
alſo afterwards, (that is to ſay) the ſame Day and Year laſt above- ther Way, 
mentioned, at the ſaid Pariſh, in the County aforeſaid, in Conſidera- 
tion that the ſaid Elizabeth, at the ſpecial Inſtance and Requeſt of 
him the faid Hephen Cook, then and there undertook, and faithfully 
promiſed the ſaid Szephen Cook to marry the ſaid Stephen Cook, he 
the faid Stephen Cook undertook, and faithfully promiſed the ſaid 
Elizabeth, that he the ſaid Szephen Cboſ would be joined to the ſaid 
Elizabeth in lawful Matrimony. And although ſhe the ſaid Eliæa- 
b2t5 was always ready and willing, from the Time of the makin 
her ſaid Promiſe and Undertaking, to be join'd to the ſaid Stepher 
Cho in lawful Matrimony, (that is to ſay) at the ſaid Pariſh, in the 
County aforeſaid: Nevertheleſs he the ſaid Srephen Cook, not regar- 
ding his faid laſt mentioned Promiſe and Undertaking, but contriving, 
and fraudulently intending to deceive and defraud the ſaid Eliza- 
. beth in this Particular, and totally to hinder the ſaid E/jzabeth from 
dhe Preferment and good Fortune that ſhe would have met with by 

tuch Marriage, hath not taken the ſaid Hligabeth to Wife; nor is the 
In IN Cook willing to be joined in Matrimony to the ſaid E/7- 
2 2 2 ſaid He hen Cook hath hitherto altogether refuſed fo 
WG 225 5 although he the ſaid Srephen afterwards, (that is to ſay) 
2Z ay of Zanuary, in the Year of our Lord 1725, and often- 
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360 Actions on the Cale. 
times before, and after that Time hath been thereto re 
ſaid Eljzabeth, he the ſaid Stephen Cook always hitherto hath, 
ſill doth refuſe ſo to do, whereby ſhe the ſaid E/izabeth declares, that 


the is injured and endamaged to the Value of 500 J. and ther 
brings this Suit, and ſo forth. e | Gig 


efore 


'This Declaration was likewiſe ſettled by Serjeant Harkins buy 
the Defendant died before the Cauſe came on to be tried. 


Of Trinity Term, in the 13th Year of the Reign of our Sovereign 
Lady Anne, now Queen of Great Britain, and ſo forth. 


I Declara- London. Be it remembered that heretofore, | (that is to ſay) In 


tion ko: ma- Z,7/or Term laſt paſt, Richard Milliams, and Hannab his Wit 


licioullp cau⸗ 


ung the came before our Sovereign Lady the Queen at Veſtminſter, by Ri. 


Plaintiff to Hard Purſell their Attorney, and then brought there into the Cour 
3 — 1 of our ſaid Sovereign Lady the Queen, their Bill againſt Anthony 


'ditted ko: Palmer, being in the Cuſtody of the Marſhal of the Marſhaſſey of | 


Felony. our ſaid Sovereign Lady the Queen, of a Plea of Treſpaſs upon the 
Caſe ; and there are Pledges for the Proſecution, (that is to ſay) Johr 
Doe and Richard Roc; which ſaid Bill follows in theſe-Worg, 


(that is to ſay) London. Richard Milliame, and Hannah his Wit, 


complain of Anthony Palmer, being in the Cuſtody of the Marſhal 
of the Marſhalſey of our Sovereign Lady the Queen, before the 
Queen herſelf; for that whereas ſhe the ſaid Hannah now is a good 
honeſt, true and faithful Subject of our ſaid Sovereign Lady the 
Queen, and hath all her Life-time hitherto carried and behaved herſelf 


That the amongſt all her Neighbours, and other faithful Subjects of our fad 


Plaintiff 


Hanna was Sovereign Lady the Queen and her Predeceſſors, ſo as to be eſteemed 


of- good by them of a good Name, Fame, Credit, Honeſt, and faithful 
Fame, &c. Converſation and good Behaviour; and all her Life-time hitherto 
hath lived, remained, and continued without any Blot, or having 
committed any Felony or Larceny, and hath always been untouchd, 
unſuſpected, and free from the Suſpicion and Imputation of any 
from the ſuch execrable and horrible Crime; by reaſon of which good Name, 


pay, <A Fame, Credit and honeſt Converſation, ſhe the ſaid Haunab had 
Ye 2 


Suſpicion not only gained to herſelf the Love and Favour of her Husband, and 
of Felony, all her Neighbours, but hath alſo reapt and enjoy'd great Advants- 


ges ariſing therefrom. Nevertheleſs the ſaid Authony, together wit! 
one Richard Hezwett and Sarah his Wife, being in no wiſe ignorant ot 
the Premiſſes, but contriving, and maliciouſly intending unjuſtly to 


grieve the ſaid Hanmah, and to injure and detract her the ſaid Hai: 


nab in her good Name, Fame, Credit and Reputation, but alſo to ſub- 
ject and bring her into Danger of loſing her Life, on the firſt Va) 


of April, in the 12th Year of the Reign of our ſaid Sovereign Lad 
That the the Queen, in the Pariſh of St. Buzrolph, in Port-Soaken Ward, 
Defendant falſly and maliciouſly laid a Charge of Felony againſt the ſaid Hal. 


with others 


cauled her to nab, and to that End and Purpoſe, cauſed and procured her the fal : 
be impzifon- Hannah to be impriſoned, and detained in Priſon for a long Time, 


Ong 2 * (that is to ſay) for the Space of fifteen Days. And afterwards, (that 
* is to ſay) on the 13th Day of April, in the ſaid Vear at Toich 
: aforeſaid, in the ſaid Pariſh and Ward, he the faid Anthon, 


together with the ſaid Richard Hewett and the ſaid Sarab bs 


4 Wie, 
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_—, Actions on the Cale. 161 
7 Wife, out of their further Malice which they had againſt the ſaid __ 
Maunab, fallly and malitioully, and without any true or lawful Cauſe, By 
W Died a Bill of Indictment at the General Quarter-Seffions of the = es 
peace of our ſaid Sovereign Lady the Queen, held for the ſaid City of Ind — 9 
= 7 do, at the Guild-Hall of the ſame City, and within the ſame City, againſt her, 
on the 13th Day of April, in the 12th Year aforeſaid, at London 
EF :orcſaid; in the ſaid Pariſh and Ward, before Sir Richard Hoar, 
night, Mayor of the ſaid City of London, Sir I Homas Abney, Knt. 
one of the Aldermen of the ſaid City, Sir Peter King, Knight, 
Recorder of the ſaid City, and Sir Charles Peers, Knight, another 
KAlderman of the ſaid City, and others their Companions her 
aid Majeſty's Juſtices appointed to Keep the Peace, in and for the 
aa City, and alſo to hear and determine divers Felonies, Treſpaſles, 
and other Offences committed within the ſame City, exhibited a Bill 
of Inditment againſt the ſaid Hannab, by the Name of Hannah 
= /i///ams late of London Spinſter, otherwiſe called Hannah Wilkiams, 
Wife of Richard Williams, late of London Labourer, to the Jury of 
the Grand Inqueſt, duly impanelled, ſworn and charged at the ſaid 
Bs General Quarter-Seffions of the Peace, then and there held, to in- 
quire for our ſaid Sovereign Lady the Queen, and the Body of 
the ſaid City; thereby charging, that ſhe the ſaid Hannah, on 
WE the firſt Day of April, in the 12th Year of the Reign of our ſaid 
Sovereign Lady Anne, Queen of Great Britain, France, and Tre- The Felons 
Hand, Defender of the Faith, aud ſo forth, about the Hour of Eleven charged upon 
nin the Forenoon of the ſame Day, with Force and Arms, and ſo her, 
== forth, feloniouſly broke and entered the Dwelling-houſe of one Richard 
= 7c:vert, then and there ſituate (the ſaid Sarah Hewett, the Wife of 
the ſaid Richard Hewett, then and there being in the ſaid Dwelling- 
= houſc) and that ſhe the ſaid Hannah then and there feloniouſly ſtole, 
took, and carried away, of and from the Monies of the ſaid Ri- 
chard, Hezyett, one Piece of golden Coin called a Guinea, of the 
Value of one and twenty Shillings and ſix Pence, and fifteen Shillings in 
Money, then and there being found in the ſaid Dwelling-houſe, a- 
gainſt the Peace of our ſaid Sovereign Lady the Queen, her Crown 
and Dignity, and then and there falſly and maliciouſly affirmed, that 
tze {aid Bill of Indictment was true; whereby the Sheriffs of London 

ga fſoreſaid were commanded, that they ſhould not omit, and ſo firth, e | 
but they ſhould take the faid Hamah Williams to. anſwer, and (0 . 
forth ; which ſaid Indictment the ſaid Juſtices of the Peace, after- 
wards, (that is to ſay) at a Gaol-Delivery of Nezagate, of our ſaid 
Sovereign Lady the Queen, held at Jalſtice-Halh in the Old Baily, 
in the Pariſh of St. Sepu/chres, in the Ward of Farringdon without, 
tor the ſaid City of London, on Wedneſday, (that A”, the 15th 

Day of the ſame Month of April, in the 12th Year afor aid, before 
Sw Richard Hoar, Knight, Mayor of the faid City of London, Sir 
Thomas Parker Knight, appointed to hold” Pleas before the ſaid © 
Queen herſelf, Robert Tracy, Eſq; one of her Majeſty's Juſtices of 
the Bench, Sir Thomas Abney, Knt. and Sir Samuel Garrart, Bart. 

Aldermen of the ſaid City, Sir Peter King, Knight, Recorder of the 
lame City, and others their Companions, Juſtices of our ſaid Soye- 
egn Lady the Queen, appointed to deliver her ſaid Majeſty's: Gaol 
? e from Priſoners (then being there) with their own Hands, 
delivered into the ſame Court of Record, to be determined in due 

| Tt Form 
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Actions on the Cale. 
Form of Law, and ſo forth. And thereupon the ſaid Hamah Jy 

That at an- Iiams under the Cuſtody of Sir Milliam Lewer, Knt. and Sir Samy} 
other Sef- Clark, Knt. Sheriffs of the ſaid City, came to that ſame Gaol-hy; 
9 1 very of her ſaid Majeſty's Gaol of Newgate, held for the ſaid City 
to the Bar, of London, at fuſtice-Hall aforeſaid, on the ſaid Wedneſday the ty 
950 15th Day of April, in the Year aforeſaid, before her ſaid Majety; 
Juſtices laſt abovenamed, and others their ſaid Companions, was d Wl 

to the Bar in the ſaid Court in her proper Perſon, and was comm. 

ted to the Cuſtody of the ſaid Sheriffs; and immediately the fd 

Hannah Williams was allowed to acquit herſelf from the ſaid Felyr 

1 above charged upon her in the ſaid Indictment ; and for that Purpot 
that he was the ſaid Hannah Williams pleaded, that ſhe was not Guilty thereof 
not Guilry, and thereof ſubmitted herſelf upon her Country, whether ſhe ys 
Guilty or Innocent thereof; and therefore immediately a Jury there. 

of came before her ſaid Majeſty's Juſtices laſt named, and others tber 

ſaid Companions, into the ſame Court; and the Jurors of the ſad 

Jury for that Purpoſe impanelled by the ſaid Sheriffs, (that is to fa 
Andrew Fublett, Feremiah Richardſon, Benjamin Jordan, Thus 

Bodzwell, John Toung, Samuel Hilliard, John Bradburſt, Fuſe 
Bradburn, Jonathan Garrett, Foſeph Clifton, ohm Moſs, and il. 

liam Dell, being ſummon d came; who being choſen, try'd, and 

ſworn to declare the Truth of and concerning the Premiſſe upon 

their Oaths ſaid, that the ſaid Hannah Williams was not Guilty of the 

| Felony ſpecified in the ſaid Indictment charged upon the ſaid Har 
And acquit- 77H, as the ſaid Hamab Williams had as above alledged in her 
3 che Defence, nor on that Occaſion had the ſaid Hannah ever withdraun 
herſelf; therefore it was conſidered by the ſaid Court, that the ſaid 
Hamah Williams ſhould from thence be diſcharged of the ſaid Fe- 

lony laid to her Charge in the abovementioned Indictment. By rea- 

ſon of which Premiſſes, they the ſaid Richard and Hannah were 

obliged to expend and lay out divers great Sums of Money, to ob- 

tain the ſaid Hannah's Enlargement from her ſaid Impriſonment, 

and for the ſaid Hlannab to acquit herſelf from the ſaid Felony as 

above charg d upon her; and the ſaid Hannah was thereby much 
damnified, and in Danger of loſing her Life. Whereupon the ſaid 

Richard Williams, and Hannah his Wife declare, that they are in- 


jured and endamaged to the Value of 200 J. and therefore they bring 
this Suit, and ſo forth. | 


ig 
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Wharton againſt Careiron, 


3 Declara- Middleſex. David Careiron late of London M erchait, 
tion upon a and D. M. late of London Merchant, were attach'd to anſwer S 
2 Ex: Michael Wharton Knight, in a Plea of Treſpaſs upon the Caſe; and : 
change a» Whereupon the ſaid Sir Michael, by A. B. his Attorney complains, | 
gainſt the that whereas one Alexander Crommeline (being a Merchant, and a 
Till 5e. Perſon trading and uſing Commerce on the 18th Day of July New 
y Stile, being the ſeventh Day of the ſame Month July, Engliſh Stile, 1 
the Year of our Lord 1702, at Hambourgh, (that is to ſay) in Lon " 
aforeſaid, in the Pariſh of St. Mary le Boz, in the Ward of CHedß, 


according to the Uſage and Cuſtom of Merchants, then and there made 


\ 


a certain Bill of Exchange (ſubſcribed with the Hand-Writing of - 
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aforefaid ; and thereby required the ſaid David and Darzid, at two 
Uſances and a Half of an Uſance, to pay that his firſt Exchange, or to 
the Order of Lewis Mangin, the Sum of 100 J. Sterling, Value re- 
ceiv'd, and place it to Account, as by Advice; which faid Bill of 


Exchange afterwards, and before the End of the two Uſances and 


a Half, (that is to ſay) on the 18th Day of Zaty, Engliſh Stile, in 


the ſaid Year of our Lord 1702, at London aforefaid, in the ſaid 


Pariſh and Ward, was ſhewn to the ſaid David and Dacid, for 
their Acceptance thereof; and the ſaid Dacid and Dav7d, then and 


W there, according to the Uſe and Cuſtom of Merchants, did accept 


the faid Bill of Exchange, and afterwards, (that is to ſay) the 19th 
Day of July, in the Year laſt mentioned, at the Pariſh and Ward 
aforeſaid, the ſaid Lewis Mangin by his Indorſement made upon 


that Bill of Exchange, according to the Uſage and Cuſtom of Mer- 
WW chants, ordered the ſaid Sum of 100 /. to be paid to one Philip Wit- 
= t#inſon, Hen. of Hull, or Order; and afterwards, (that is to ſay) on 


the ſame Day and Year laſt mentioned, at the ſaid Pariſh and Ward,; 
the ſaid Philip, by another Indorſement made upon the ſame Bill 


of Exchange, ſubſcribed with his Hand- Writing thereto, according to 


the Uſage and Cuſtom of Merchants, ordered the ſaid Sum of 100 J. 
to be paid to the Order of the ſaid Sir Michael, for Value receivd 
of Robert Cook; of which ſaid Indorſement the ſaid David and 


David afterwards, (that is to ſay) the Day and Place laſt mentioned, 
had Notice; whereby, and by the ſaid Uſage and Cuſtom of Mer- 
Ss chants, they the ſaid David and David became liable, and obliged 
do pay the ſaid Sum of 100 J. to the ſaid Sir Michael, according to 
the Tenor of the ſaid Bill of Exchange; and being ſo liable, and 
obliged to pay the ſame, they the ſaid David and David, in Con- 


lideration of the Premiſſes afterwards, (that is to ſay) the ſame Day 


and Year laſt mentioned, at the ſaid Pariſh and Ward undertook, 
and then and there faithfully promiſed to the ſaid Sir Michael, that 


they the ſaid David and David, would well and truly pay the ſaid 
Sum of 100/. to the ſaid Sir Michael, according to the Tenor of 
the ſaid Bill of Exchange. And the ſaid Sir Michael in Fact 
ſays, that according to the Uſage of Merchants, one Uſance in a 
Bill of Exchange, between Merchants of Hambourgh and Lon- 


| 8 | don aforeſaid, conſiſts of one Month from the Date of ſuch Bill, and 


no more; and that Half a Ufance conſiſts of fifteen Days, and no 


more, (that is to fay) at the Pariſh and Ward aforeſaid. Neverthe- 


lets the ſaid David and David, having no Regard to their Promiſes 


and Undertaking, made in Form aforeſaid, but craſtily and ſubtilly 


contriving, and fraudulently intending to deceive and defraud the ſaid 
Sir Michael in that Behalf, have not, or hath either of them' paid the 
faid Sum of 100 J. or any Part thereof, to the ſaid Sir Michael, at 


the End of two Uſances and a Half, next after the making of the 


| laid Bill of Exchange, or at any other Time ſince ; but they, and 


cach of them doth ſtill refuſe ſo to do, to the Damage of the ſaid - 


Sir Michael 130 J. and therefore he brings this Suit, and ſo forth. 


7 


faid Alexander) directed to the ſaid David and David at London 
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2 25 ob and ſo forth, tor that whereas the ſaid . contriving, and ſubtilly in. 
one foz play tending to defraud and deceiye the ſaid 7. and in a fraudulent ay Wi 
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oy —_—_ _ deceitful Manner to get great Sums of Money from him the ſaid 7, 
are ie. did (ſuch a Day, Tear and Place) intice, allure, and prevail w. 
on him the ſaid 7. to play at Dice with the faid N. at a certan ME 
Play at Dice called (Five or Nine) for divers ſums of Money; by wih WE 
Inticement and Allurement of the ſaid N. he the ſaid 7. did play w] 
the ſaid N. at Dice, at the Play aforeſaid called (Five or Nite) 
with Dice truly marked and even, and did then and there delhyer 
the ſame to him the ſaid V. But when the Dice in Courſe happened 
to come to the Hands of him the ſaid N. to be thrown by him, he the 
ſaid N. then and there in a crafty and ſubtile Manner, withdrew, and 
made no Uſe of the ſaid true and even Dice, ſo delivered him by the 
ſaid 7. but then and there in a crafty and ſubtil Manner, made Uk | 
of, and play d with certain other falſe Dice, whereby the ſaid Num- 
bers of (Five or Nine) by any Chance would never happen ; by re 
fon of which he the ſaid 7. then and there in ſuch deceitful Manner, 
loſt to the ſaid N. great Sums of Money, in the whole amounting to 
forty-one Pounds fix Shillings and eight Pence, of lawful Money 
of England, at that Play, which he the ſaid N. then and there 
carried away, to the Damage of him the ſaid 7. fifty Pounds; and 
thereupon he brings this Suit, and ſo forth. | 2 
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In the King's Bench. 
Hillary, 24 2 25 Car. 2. Rol. 9%. 


2 Declara: London. P. V. complains of R. T. being in the Cuſtody of the 
tion in De- the Marſhal of the Mar/haſſey of our Sovereign Lord the King, be- 
22 fore the King himſelf; for that whereas the ſaid R. T. on the la 
falſe Dice. Day of June, in the Twenty-fourth Year of the Reign of our 50. 
1 9 vereign Lord Charles the Second, King of England, and ſo forth, i 
London, in the Pariſh of St. Peter Chornhil, in the Ward of Corubil 
contriving and deceitfully intending, craftily and ſubtilly to deceive 
and defraud the ſaid P. and in order unjuſtly and unlawfully to get 
and acquire divers Sums of Money, with falſe Dice, and in a fal 
1 Play, craftily, ſubtilly and deceitfully procured, deſired, and folic 
Inticement ed the ſaid P. on the ſaid laſt Day of June, in the ſaid Twenty 
to play, fourth Year at London aforeſaid, in the ſaid Pariſh and Ward, to 
play with Dice, at a certain Play called Hazard, with the faid A. 
by means of which Solicitation, Procurement, and deſire of the {ai 
| K. he the ſaid P. then and there was prevailed upon, and did pla) 
that by ſuch With the ſaid R. for divers Sums of Money; and that at that ox 
Inticement Play with the ſaid P. the ſaid R. then and there at the ſaid Play calle 
m8 eee Hazard, with falſe Dice craftily, fraudulently, deceitfully and unlawfullf 
; | 7 5 A u he 
plap, and acquired, obtain d, gain'd to himſelf, and carried away, of and from t 
4 2 ſaid P. ſeventy Pieces of coined Gold called Guineas, each of whic 
falſe Dies, Pieces being lawful Money and Coin of this Kingdom, and of thc 


Value of twenty Shillings, and alſo ſeventy Pounds in other Mone, 
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be ſaid 2. | twenty Pounds of laytul Aur * 
Money of this Kingdom, for the like Sum before that Time recety d tg 120. 
by the faid K. to the Uſe of the ſaid P. and being (0 indebted atter=- 
= wards, (that is to ſay) on the fame laſt Day of June, inthe ſaid Twenty- 

WS fourth Vear at London aforeſaid, in the faid Pariſh and Ward, the 

SS (id R. in Conſideration thereof, then and there undettopk, and faith- 

WE fully promiſed the ſaid P. well and truly to pay him the ſaid one 
hundred twenty Pounds, whenever after he hopld be thereto ręe. 

= quircd. Nevertheleſs the ſaid R. haying no regard to his faid Promiſeand 

BS Undertaking made in the Manner as above ſet forth, but craftily and 

WS cubtilly contriving and intending to defraud and deceiye the ſaid P. in this 
particular, hath not paid him the ſaid one hundred and twenty Pounds; 

or any Part thereof, ar in wiſe made him Satisfaction for the ſame ; (al- 

= thoughthe ſaid R. afterwards, (that is to ſay) on theſame laſt Day of Fane, 
and afterwards at London aforeſaid, in the ſaid Pariſh and Ward, was b 
the ſaid P. thereto required) but hitherto altogether hath, and ſtill 

WS doth refuſe to pay the ſame, whereby the ſaid P. faith he is injured 
and cndamaged to the Value of one hundred and fifty Pounds; and 
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tmereſore he brings this Suit, aud ſo forth. 


Birks againſt Trippet, 
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Zorkſbjre. Be it remember d that heretofore, (that is to ſay) in quod. Rep: 
| Eaſier Term lalt paſt, came before our Sovereign Lord the King at 4 ee, 
Weſtminſter, Fobu Birks, by Emanuel Scorah his Attorney, and ente 
brought his Bill here into this Court, againſt Burrowes Trippet, en 
Gent. one of the Clerks of Sir Robert Henley, Knt. Chief Clerk to our ance ot an 8. 
ſaid Sovereign Lord the King, aſſigned to inroll Pleas in this Court Me erna. 

of our ſaid Sovereign Lord the King, before the King himſelf (pre- dum. 
ſent here in Court in his proper Perſon) of a Plea of Treſpaſs upon 

the Caſe ; and there are Pledges for the Profecutjon, (that is to ſay) 

John Doe and Richard Roe; which faid Bill follows in theſe 

Words. 7orkhire. Fobu Birks complains of Burrowes T ripper, Gent. 

one of the Clerks of Sir Robert Henley, Knt. Chief Clerk to our 

laid Sovereign Lord the King, aſſigned to enroll Pleas in the ſaid 

Court of him our faid Sovereign Lord the King, before the King 

himſelf (preſent here in Court in his proper Perſon) for that whereas 


8 


diverſe Quarrels, Diſcords and Diſputes had arifen, and were depen- 
ding detween him the ſaid Zoby and the ſaid Burrocves; and in or- 
der to make an Endandfival Determination whereof, and of all other 7 
Cauſes of Action then depending between them, as well the faid © © 

1 7, as the aid Hur guts, on the 14th Day of 4 ri, in the Year 
2 our LOrd 1666, at Dancall in the faid County, Lubtnitted tem- gg, Gus 
Fives to ſtand to the Arbitration, Order and final Judgment of one mifhpn, -: 
$ "C40 Barker, indiflerently elected an Arbitrator between theo, 
he Premier order, and finally;award, of, upon; and gongeming 
ne rremilles. And the ſaid n afterwards, (chat is to ſay) on 2 
/ U 1 pes the 
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the ſame Day and Year at Doncaſter aforeſaid, in the ſaid d 
in Conſideration of the faid Submiſſion, and in Conſideration that th 
aid Fohndid then and there faithfully Promiſe to the ſaid Buro 
ee « to to pay to the ſaid Pur rotes forty Pounds of lawful Money of Ez 
ſtand to the gland, whenever after he ſhould be thereto: is R by him the ſaid 
Award, o: PByryozwes, if he the ſaid John ſhould not perform and fulfil all 200 
var 49 ſingular thoſe Things which the ſaid Arbitrator ſhould ſo arbitrate, c. 
der and finally award, on his Part to be performed and fulfilled, W. 
dertook, and then and there faithfully promiſed the ſaid John, thai 
he the ſaid Burrowes ſhould not perform and fulfil all and ſingular tho 
Things which the ſaid Arbitrator ſhould arbitrate, order and award, 
his Part to be performed and fulfilled; that then the ſaid Burrozwes woll 
well and truly pay and ſatisfie to the ſaid 70hn forty Pounds of lauf 
Money of England, when after he ſhould be thereto required, Anf 
the ſaid 7ohn in Fact declares, that the faid Arbitrator did under. 
The Award. take the Trouble of Arditrating, Ordering and Awarding between 
them the ſaid Zobn and Burrozwes, of and concerning the Premiſſes an 
did by his Arbitration made afterwards thereon, (that is to fy) 
on the 21ſt Day of the ſame Month of April, in the ſaid Year of ou 
Lord 1666, at Doncaſter aforeſaid, in the ſaid County, arbitrate 
order and award between them, in Manner and Form following, (tha 
is to ſay) Firſt that the ſaid Burromes, ſhould pay to the ſaid 7% 
That the the Sum of ten Shillings, for, and in Conſideration of certain Dams. 
n ges, which the ſaid John had ſuſtained in an Action of Treſpaſs and 
10% Afﬀlault; and alſo twenty Shillings more for the ſaid John's having 
for Canie kept and depaſtured a certain Horſe of the ſaid Burrozes ; and fur 
' thermore the ſaid Arbitrator did arbitrate, order and award, that the 
That the ſaid Purrozves ſhould pay to the ſaid John, another ten Shillings for 
Defendant the ſaid John's having kept certain Beaſts, and for keeping and applying 
_ Lo Medicines to two young Bullocks of the ſaid Burrozwes, and moreover 
| fox feeding the Sum of four Pounds towards his the ſaid ohn Birks's lawful Ex- 
W pences laid out about divers Differences had between them; which ſaid 
ky Te Sums amounting in the whole to ſix Pounds, the ſaid Arbitrator did 
tif's Ex⸗ arbitrate, and award the ſaid B. to pay to the ſaid J. upon the 23d 
pences. Pay of the ſame Month of April, at the Manſion-Houſe of = 
Fenkinſon, in the Pariſh of Janſworth, in the ſaid County of f; 
and that upon Receipt of the ſaid ſix Pounds, general Releaſes u- 
That upon der the Hands and Seals of them, and each of them, ſhould be mu- 
the Par- tually given and delivered from the Beginning of the world unt! 
ment ter laid 23d Day of April, in the ſaid Year of our Lord 1665. And allo 
ow wy hould that the ſaid Burrowes ſhould: deliver to the ſaid John a certain 
be given. Pine concerning and belonging ta the ſaid John Birks, and one 
Ind that the 70%n Marriot, late of the Pariſh of Hanſworth aforeſaid, in the ſaid 
N dell. County. And alſo the ſaid Arbitrator, in order to make Peace, and to 
ver the Plt. determine the ſaid Diſputes and Differences, and out of Regard to the 
a Fine, quiet of the ſaidF.and B. did furthermore Arbitrate, Order and Award, 
that the ſaid 7ohn from the Date of the ſaid Releaſes, ſhould ceaſe 
That the andd deſiſt from all further Proſecution at the General Seſſions of the 
—— Peace againſt the ſaid Burrowes. And the ſaid Jobn in Fact de. 
from Pzoſe- clares, that although the ſaid 70% did well and faithfully 2 
33 and fulfil all and ſingular the Premiſſes ſpecified in the above AN 
at the Seſ- on the Part of the ſaid John to be performed and fulfilled, ey Z 
llons. to the Form and Effect of the ſaid Award ; yet the ſaid John her 
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T Fig that the ſaid B. hath not paid the ſaid fix Pounds to the ſaid F. 
75 9 | . g | ; 


K | Birks upon the ſaid 23d Day of April, in the ſaid Year of our Lord 


=_ - 665, at, or inthe ſaid Manſion-houſe of him the ſaid Henry Fenkinſon; 
= any where elſe, nor delivered the ſaid Fine to the ſaid John, accor- 


14 ding to the Form and Effect of the ſaid Award, altho the ſaid B. after- 

Ws wards, (that is to ſay) on the 24th Day of April, in the ſaid Vear of out 
Tord 1666, at Doncaſter aforeſaid, was thereto required. Aud the ſaid 
" John further avers, that after the making of the {aid Award, and 


| F | before the Exhibiting of the Bill of the ſaid John againſt the ſaid © 


WE Burrowes, (zhat is 10 ſay) on the twenty-eighth Day of March, in 

e /aid Tear of our Lord 1666, at Doncaſter aforeſaid, in the ſaid _ 

duty of York, be the ſaid John requeſted the ſaid Burrowes, to pay 
g him tbe ſaid John the ſaid Sum of forty Pounds according to his 


'q ſaid wikis and Undertaking made as above, (the ſaid Burrowes not 


7 i | having perform'd and fulfilled the Matter ſpecified in the [aid Award 
on his Part to have been perform d,) but he the [aid Burrowes then 


5 4 and there refuſed ſo to do. Nevertheleſs the ſaid Burrozwes, having no 
Ss Regard to his ſaid Promiſe and Undertaking, made in the Manner 
as above, but contriving, and fraudulently intending in that Behalf, 


The Bꝛeach⸗ 


craftily and ſubtilly to deceive and defraud him the ſaid F. Birks of 


3 b | the ſaid forty Pounds, hath not yet paid the ſame to the ſaid John 


according to his ſaid Promiſe and Undertaking, nor hath hitherto 


; ; made the ſaid John any Satisfaction for the ſame ; whereupon the 


Ss ſaid 70h declares, that he is injured and endamaged to the Value of 

one hundred Pounds; and therefore he brings this Suit, and ſo forth. 

4 And now at this Day, (that is to ſay) on Tueſday next after Impatlante. 
three Weeks from St. Michael, this ſame 'Term, (to which 
Day the ſaid Burromes had Leave to imparl to the ſaid Bill, and 

then to anſwer, and ſo forth,) came as well the ſaid J. by his ſaid _ 


Plea; 


WE Attorney, as the ſaid B. in his proper Perſon, before our faid Sove- DP*ciat 


reign Lord the King at Weſtminſter ; and the ſaid B. defends the 
Force and Injury, and Damages, and whatever elſe he ought to de- 
fend, when and where this Court will conſider thereof; and ſaith, 
that the ſaid 7. Birks ought not to have or maintain his ſaid 
Action thereon againſt him, becauſe he faith that 'tis very true, that San 
he the ſaid B. and the ſaid 7. B. did ſubmit themſelves to ſtand to the 42 
Award, Order, and final Judgment of the ſaid Francis Barker an : 
Abitrator, between them indifferently elected to arbitrate, or- 
der, and finally award of and concerning the Premiſſes; and that - © © 
he the ſaid B. thereupon undertook to perform and fulfil all and! 295.06 £4 
every Thing, which the ſaid Arbitrator ſhould adjudge and award on miles. mM” 
dhe Part of him the ſaid B. to be performed and fulfilled, as the ſaid 
BS ./057 doth above alledge; but the ſaid B. further pleads in his Defence; 

= that after the making of the ſaid: Submiſſion, and alſo after the ſaid; 
Promife and Undertaking of him the ſaid B. and before that the ſaid 


Wy Arbitrator made any Award, or final Judgment, between him the ſaid But that ve: 


B. and the ſaid J. B. (that is to fay) on the 20th Day of April, in fore the ma: 
the ſaid Year of our Lord 1656, at Doncaſter aforeſaid, in the ſaid 88, 


County of Jork, the ſaid John was indebted to the ſaid B. in four the Plain: 


Pounds of lawfal Money of England, as well for Fees by him the tu was In- 


5 e | Do debted t 

| 2 "Es: the ſaid B. as Attorney of and for him the faid J. before, the — | 
betone * 20s due, owing and unpaid; as for divers Sums of Mone 3 
n at Time expended and laid out by the aid B. for the ſaid i Woney, 5 
| ES: 
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at his Inftance and Requeſt, which ſaid Debt of four Pounds, due m 
owing to the faid B. by the ſaid J. fo as aforeſaid, the ſaid Arbiy,. 
tor afterwards, (that is to ſay) the ſame Day and Year laſt abort. 
mentioned at Doncaſter aforeſaid, had Notice. And the ſaid ) 
then and there made appear to the faid Arbitrator, that the ſaid fo 

1 Pounds was juſtly owing to the faid B. and ought to have been pai 
aueſted the dy the ſaid 7. and then and there he the faid H. requeſted the ide 
Arbitrato: Arbitrator to make an Allowance for the ſame to the faid B. by th, Me 
1 final Award of the ſaid Arbitrator, between him the faid Þ. and tie 
of his laid faid 7. And the ſaid B. furthermore pleads in his Defence, that the 
Debt. faid Arbitrator afterwards, (that is to fay) on the ſaid 2 1ſt Day df 
April, in the ſaid Year of our Lord, at Doxcafter aforeſaid, made his fad 
Award between him the faid B. and the ſaid F. without taKing into 
But that he his Conſideration, or making any Allowance to the ſaid B. for hy 
made the A. faid Debt of four Pounds, due, owing and unpaid to the ſaid 3, ty 
3 the ſaid J. as aforeſaid, notwithſtanding Proof thereof had been ther 
e given and made to the ſaid Arbitrator by the faid B. fo as aforeſaid, 
amok the And this the ſaid B. is ready to verify: Wherefore he prays Juds. 
5 ment, whether the ſaid J. ought to have, or maintain his faid Ain 
upon the ſaid written Award, made in the Manner and Form aforeſaid, 
againſt him the ſaid B. and ſo forth. BEL 


There was a Demurrer to this Plea, aud a Fopnder in Denu- 
rer; and Saunders of Counſel with the Defendant, did not infift upm 


the Swficiency of his Plea as a Bar, but laid perdue, aud tut 4 
material Exception to the Declaration, wwhich was for ant if 
what I have here above inſerted in Italick to make it god; fir 

as this Promiſe to pay the 40 l. was collateral to the Award, aud | 
not a Duty ariſing therefrom, and to be paid upon Requelt, a Re- 
queſt 7s therefore neceſſary to be ſet forth; but if it had been a Duty 
ariſing out of the Award, then the bringing the Action is @ ſifiti- 
ent Requeſt; and to warrant this to be Law, are the ſeveral Caſes 
following. 1 Keb. 927. 2 Keb. 10, 126. 1 Lev. 48, 289. 2 I 

198. 3 Lev. 363, 366. =”. 1 

And Caſes to warraut that not to be a good Plea, are the Caſts 
following. 1 Roll's Abr. 257. 2 Mod. 309. 3 Mod. 264. 1 all. 
72, 74+ 2 Saund. 190, 293, 337. 1 Saund. 326. 


In Cale up- Sulſſer. J. B. and C. D. complain of E. F. being in the Cuſtod) 
2 mar Of the Marſhal of the Marſpalſey of our Sovereign Lord the Kt, 
Money upon before the King himſelf 5 for that whereas ( fach a Day, Tear aud 
a Wager, Place) in the County aforeſaid, a certain Diſcourſe was had nd 
aroſe between the ſaid A. B. and C. D. and the ſaid E. F. concen: 
ing ſeven Quarters of Barley, to be carried by the ſaid 4. B. and 
C. D. in a Waggon, drawn by a Team of three Horſes, and tis 
Mares, from the Bottom of Littleton-Hilil in Waltham, in tte 
| ſaid County of Cuſſex, unto the Top of the ſame Hill, before the 
_ firſt Day of May, commonly called May-Day, then next following 7 

| upon which ſaid Diſcourſe then and there, (that is to ſay) the fa 
(l acb a Day, Near and Place) in the County aforeſaid, in Cone, 
ation that the ſaid A. and C. for, and in Conſideration of two 85 
lings and fix Pence of lawful Money of England, in Hand pag 
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= .. de would carry the ſaid ſeven Quarters of Barley; in a Wag⸗ 
ST Fe - — 25 a thres Horſes and two Mares, * the Bot= 
gon dran nm f of 
tom of the ſaid Littleton-Hill in Waltham aforeſaid; unto the Top of 
me ſame Hill, before the firſt Day of May, commonly called May-Day 
WE on next following; or otherwiſe they the ſaid 4. and C. un- 
ertook, and faithfully promiſed the ſaid E. F. that they would pay 
to the ſaid E. F. eight Pounds of lawful Money of Great Britain, : 
hne the ſaid E. did then and there undertake, and then and there l 
= faithfully promiſed the faid 4. and C. that if they the ſaid A. and C. | 1 
WT ſhould carry the faid ſeven Quarters of Barley in a Waggon, drawn 
by a Team of three Horſes and two Mares, from the Bottom of the 
= {aid Lirtleton-Hill in M. aforeſaid, unto the Top of the ſame Hill, 
before the firſt Day of May, commonly called May- Day then next 
= following; that then he the ſaid E. F. over and above the ſaid 
XX two Shillings and ſix Pence, in Hand paid and deliverd to them 
tue ſaid A. and C. by the ſaid E. F. as aforeſaid; would well and 
truly pay to the ſaid A. and C. as much more Money, as together 
with the ſaid two Shillings and fix Pence, ſhould make the Sum of 
ten Pounds of lawful Money of Great Britain; and the ſaid A. and 
Ce in Fact ſay, that they the ſaid A. and C. afterwards, and before 
the ſaid firſt Day of May, (that is to ſay) (ſuch a Day and Near) 
did carry ſeven Quarters of Barley in a Waggon, drawn by a Team 
of three Horſes and two Mares, from the Top of the ſaid Littleton- 
Hill in Waltham aforeſaid ; and that they the ſaid A. and C. after- 
BS wards, (that is to ſay) (uch a Day, Tear and Place) gave Notice 
ES thereof to the ſaid E. F. and then and there requeſted the ſaid E. P. 
to pay to them the ſaid . and C. nine Pounds ſeventeen Shillings and 
BS 1x Pence, of lawful Money of Great Britain; being ſo much 
Money, as together with the ſaid two Shillings and fix. Pence, in 
& Hand paid and delivered to the ſaid 4. and C. as aforeſaid, made and 
& amounted to the ſaid Sum of ten Pounds, according to the ſaid Pro- 
miſe and Undertaking of him the ſaid E. F. Nevertheleſs the ſaid 
E. F. not regarding his ſaid Promiſe and Undertaking, but contriving, 
and fraudulently intending in that Behalf, craftily and ſubtilly to de- 
ceive and defraud the ſaid A. and C. hath not paid the ſaid Sum of 
nine Pounds ſeventeen Shillings and fix Pence to the ſaid 4. and Ci 
or either of them, (although he the ſaid E. was by them the ſaid 4, 
and C. afterwards, (that is to ſay) (uch a Day, Tear and Place) and 
BY often afterwards requeſted thereto) according to his faid Promiſe and 
1 Undertaking, nor in any Manner hitherto made the ſaid A. and C. 
| or either of them Satisfaction for the ſame, Whereby they the ſaid 4. 
aud (. fay they are injured and endamaged to the Value of twenty 
Pounds; and therefore they bring this Suit, and fo fortb-. | 


Smerſerſhire. A. B. by G. J. his Attorney, complains againſt Anion upon 
C. D. being in the Cuſtody of the Marſhal of the Marſhalſey, of the Cale fox 
our Sovereign Lord the King, before the King himſelf ; for thi On We 
whereas the ſaid A. is, and for a long Time hath been ſeized of and Defendant 
in a Meſſuage, and Barber's Shop, with the Appurtenances in B. in a 


in the County aforeſaid, Parcel of that Meſſuage, and of and in a in eoubeping 


in e 
88 Ta Pla other Excrements, out ok his Houſe, by a Gutter by him made to the Boule and 
» Plaintiff being a Barber, We he loſt his Cuſtomers,... _ 1 Bhs 
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Vard near adjoining to the ſaid Meſſuage, and of and in a Garden 
near adjoining to the ſaid Yard, with the Appurtenances in B. alore- 
ſaid, in his Demeſne as of Fee. And alſo whereas the ſaid C. on and 
from the firſt Day of October, in the ſixth Year of the Reign of his 
preſent Majeſty George the Second, King of Great Britain, and 7 
1 forth, did; and always afterwards, until the Day of his ſaid 4s Ex. 
| hibiting his ſaid Bill, hath occupied and poſſeſs d a Houſe and Shoe. 
maker's Shop, and a Working-houfe, with the Appurtenances in 9. 
aforeſaid, near adjoining to the ſaid Meſſuage, Yard and Garden of 
the ſaid 4. on the South-Side thereof. And the ſaid C on the ſaid firſ 
Day of October, in the ſaid Year was, and ever fince hath been, and 
LL now is a Cordwainer, and during the faid whole Time, uſed ſeveral 
| | Kinds of Oils, in and about his ſaid Art and Myſtery of a Cordwainer. 
E And the ſaid C. endeavouring, and maliciouſſy intending to en- 
N damage, and prejudice the ſaid 4. and wholly to deprive and hinder 
him of the Uſe, Profit and Benefit of the Meſſuage, Barber“ Shop, 
Yard and Garden aforeſaid, on the firſt Day of October, in the ſaid 
Year at B. aforeſaid, newly made a certain Sink in the Working. 
Houſe of the ſaid C. coming from the ſaid Working-houſe, into te 
Yard of the ſaid 4. and continued the ſame from the ſaid firſt Day of 
Ottober, to the Day of exhibiting the Bill of the ſaid A. to the Intent 
that the Oils daily uſed, and to be uſed by him the ſaid C. in his 
ſaid Working-houſe, and other Filthineſs pour'd and caſt fort! 
out of the Working-houſe of the ſaid C. might run into the ſaid Yard 
of the ſaid A. and from thence be convey'd into his ſaid Garden. 
And the ſaid C. on the faid firſt Day of October, and from Time to 
Time, during the whole Time aforeſaid, caſt forth Dung, Excre- 
ments, Filthineſs, and Noiſome Oils, and other Corruptions out of 
the Working-houſe of the ſaid C. in great Abundance and Quantity; 
ſo that by making of the ſaid Gutter, and pouring therein the faid 
ſtinking Oils and other Filthineſs, the ſame from Time to Time during 
the ſaid Time, ran out of the ſaid Working-houſe of the ſaid C. into 
the ſaid Yard of the ſaid A. and from the ſame Yard of the ſaid 4. 
into his ſaid Garden; and the ſaid ſtinking Oils and other Filthinels, 
during the Time aforeſaid, ſo running and coming into the Yard and 
Garden of the ſaid A. was very Noiſome, and did great Hurt and Preju- 
dice to his ſaid Garden. And by Reaſon of the ſaid Gutter and Sink made 
as above, and pouring therein the ſaid ſtinking Oils and other Filthineſs 
he the ſaid A. hath not only loſt the whole Profit and Commodity of hi 
ſaid Yard and Garden, during the whole Time aforeſaid, but hath allo 
thereby loſt the Uſe and Profit of his ſaid Trade of a Barber, during 
the whole Time aforeſaid ; for that his Cuſtomers, by means of the 
ſaid Sink and Gutter, and the Oils and Filthineſs poured and caſt 
therein, refuſed to come to his ſaid Shop, to the Damage of the ſaid 
A. forty Pounds; and therefore he brings this Suit, and ſo forth. 
This Caſe was adjudg'd in @onldsborough for the Plaintiff. 


A Declara= Norfolk. Francis Reeder, late of Pulbam St. Mary, in the 
tion foz not County aforeſaid, Carpenter, was attach'd to anſwer to Ehy Philippi 
2 Fic in an Action of Treſpaſs upon the Caſe, aud ſo forth ; and wherc- 
(foz the ma- upon the ſaid Ely, by Henry Clift his Attorney complains, that where- 
ding of 8 E oats ALT CNN 
Soap) in an artificial and wozkman-like Manner, purſuant to Agreement. 


they the, 


Actions on the Cale. 
a5 on the 28th Day of October, in the 4th Year of the Reign of his 
preſent Majeſty, at Tasburezh, a certain Diſcourſe aroſe and was had 

between them the ſaid Eô and Francis, concerning the Art and My- 
ſtery of making Pot Aſhes, which the ſaid Ei at that Time did, and 
for a long Time before had, and ſtill doth uſe and exerciſe, and of 
and concerning a new Veſſel called a Steeping Fat, (being a Veſſel uſe- 
ful and neceſſary, in and about the ſaid Buſineſs of making Pot-Aſhes) 
to be made by the ſaid Francis, for and to be uſed by him the ſaid 
Eh; and upon that Diſcourſe, the faid Francis then and there (that 
is to ſay) on the ſame 28th Day of October, in the th Year above- 
ſaid, at Tasburgh aforeſaid, in Conſideration that the ſaid Eh, at 

the ſpecial Inſtance and Requeſt of the ſaid Francis, then and there 
undertook, and faithfully promiſed to pay him the ſaid Francis go s. 

of lawful Money of England, for ſuch Veſſel called a Steeping Far, 
upon Delivery thereof, undertook, and then and there faithfully pro- 
miſed the ſaid Ey, that he the ſaid Francis would firmly, artificially, 
and in a workman-like Manner, make and finiſh ſuch Veſſel, or 
Steeping Fat, of good, well ſeaſon d, and the beſt plain Oak, and all 
other Things neceſſary thereto, ſo that the ſaid Veſſel ſhould contain 

all Liquors uſed in the Art of making Pot-Aſhes to be put therein, 
without the running out, or leaking of ſuck Liquor, through any 

Part of the ſaid Veſſel, and would well and truly deliver to the ſaid 

Eh, the ſame Veſlel ſo made and finiſhed, within one Week, next 

after the making of the ſaid Promiſe and Undertaking by the ſaid 
Francis, as above ſet forth. Nevertheleſs the ſaid Francis having no 
Regard to his ſaid Promiſe and Undertaking, but contriving, and 
fraudulently intending, craftily and ſubtilly to deceive and defraud 
the ſaid Ely in this Particular, hath not made, or delivered to 
the ſaid Zh, any ſuch Veſſel, as he ought to have done, accor- 
ding to his ſaid Promiſe and Undertaking, altho he had been 
often thereto required; but inſtead thereof, contrary to his ſaid Pro- 
miſe and Undertaking, hath omitted, and totally neglected to make 
and deliver ſuch Veſſel, as aforeſaid. And whereas the ſaid Francis 
on the 5th Day of November, in the ſaid 4th Year, at Tasburgh a- 
foreſaid, had bargained with the ſaid Ely, for him the ſaid Francis 
to make in a good and workman-like Manner, with good ZEngiifh 
Oak, a certain other Veſſel called a Steeping Fat, fit for the making 
Pot-Aſhes, for the Sum of ninety Shillings, to be paid for the ſame 
by the ſaid Ely; and the ſaid Francis inſtead thereof, made the 
ſaid Veſſel laſt above-mentioned, in ſo negligent, improvident, and 
unworkman-like Manner, that the ſaid Ely could not make any Pot- 
Aſhes in the ſame, and was therefore totally retarded and hinder'd from 
the Uſe of his Trade or Myſtery in making Pot-Aſhes for a long 
Time, (that is to ſay) from the 12th Day of November, in the fag 
4th Year, until the 1ſt Day of April next following, to the Damage 
of the laid Ely 50 l. and thereupon he brings this Suit, and ſo forth. 
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Whetherald againſt Clarkſſon. 
©» Michaelnas the 12th of King William the Third. Roll 1870. 


A Declara · Nor. James Clarkſon late of Arhrigg, in the ſaid County, was 
tion in Cale attached to anſwer to Margaret Whetherald, in an Action of Treſpaſs 


by Mobs upon the Caſe, and thereupon ſhe the ſaid Margaret, by F. L. her 
{poken of a Attorney complains, that. whereas ſhe the ſaid Margaret now IS 4 
— ce 800d, true, and faithful Subject of our Sovereign Lord the King, and 
toſt her Mar⸗ from the Time of her Nativity hitherto hath been, a chaſte and ho- 
| | riage, neſt Virgin, never known by any Man whatfoever; and hath been 
b 8 accounted, eſteemed, and reputed amongſt good, honeſt, and prudent 
| Men, as well her Neighbours, as others, Subjects of our ſaid: Soye- 
S 22 ot reign Lord the King, to be of a good Name, Character, honeſt 
g | — Tha- Behaviour and Converſation, and hath all her Life-time hitherto | 
ratter and lived, and continued untouched and unſuſpected, of the atrocious 
NT” Crimes of Perjury, Fornication, or Incontinency, or either of them, 


— = — r 2 
. « w * f * 
2 * * — — "Va 


; | : . 2 i 2 | he ſal 
| | doth refuſe to be married to t 
| wards ang hath, and ſtill doth rc Margaret; | 


Actions on the Caſe. 
largaret 3 whereby the ſaid Margaret hath not only loſt, and been 
depriv'd of her Credit and Reputation, but hath alſo loſt her Pre- 
ferment by Marriage, and is thereby otherwiſe . greatly injured in 1 
doing ber lawful and honeſt Affairs, to the Damage, of the ſaid 
Margaret 300 J. and therefore ſhe brings this Suit, and ſo forth. 
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| In Liit. 1296, it was adjudged that the Declaration there 
Note; In Lu. 1 296, it Was 1 that the Declaration there 


was ill, becauſe it was not ſaid with whom the, Plaintiff! loſt. her, 


= 


"4 
* 


Whereas the ſaid 4. on the 10th Day of Auguſt, in the ſixth Foz not re- 


1 
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' Wy7 ; > L353 i Se ii 4 4 £55 - k ws 2 Ton . FM 4 
Year of the Reign of his preſent Majeſty, was ſeized of and in on 


3 | . 1 >< } 44 


e Meſſuage, 


Meſluage, called. or known by the Name of the Lamb, with the Ap- &c-purſuant 


. x 


purtenances in M. in the ſaid County, in his Demeſne as. 12 55 
G 


to P2zomile, 
and being ſo ſeized thereof, à certain Diſcourſe, was had and aroſe 


between the {aid;B. and 4. of and concerning Fan of the ſame, 
to be made to the {aid B. by the ſaid 4. upon which {aid Diſcourſe | 


the ſaid 4. the ſame. Day and Year at M. aforeſaid, in Conſideration, 
that the ſaid B. at the ſpecial Inſtance and Requeſt of the fad 4, 
would accept of 4. Leaſe from the ſaid A. of the ſaid. Meſſuage, for 
the Term of fourtcen Vears, under the yearly Rent of twenty 


* 


pounds, of lawful Money of Great Britain, to be paid yearly 


— * + © 


during the ſaid Term to the ſaid A. by the ſaid B. at 5 


2 


the Auuunciation of the. Bleſſed Virgin Mary, and St. Michael: the 
Archangel, by equal Portions, he the ſaid A. undertook, and then 
and there faithfully promiſed the ſaid B. that he the ſaid A. would 
well and ſufficiently repair the ſaid Meſſuage, with the Appur- 
tenances then being in Decay and out of Repair, within eight Months 
then next following, at his own proper Coſts and Charges; and al- 
though the ſaid 4. afterwards, (that is to ſay) on the 2oth Day of 
Auguft, in the ſaid Year, at M. aforeſaid, demiſed the ſaid Meſſuage, 
with the Appurtenances to the ſaid B. for the Term of fourteen 
Years, under the yearly Rent of twenty Pounds of lawful Money 
of Great Britain, to be paid by the ſaid B. to the ſaid A. yearly - 
during the ſaid Term, at the ſaid Feaſts, by equal Portions; of which 
ſaid Demiſe the ſaid B. accepted and held, and occupied the ſaid 
Meſſuage, with its Appurtenances, for a Year and Half then next 
following, by Virtue of the ſaid Demiſe ; and although the ſaid B. 
at the faid ſeveral. Feaſts, paid the ſaid A. the ſaid Sum of 30 J. for 
Rent for the Time aforeſaid, purſuant to his ſaid Agreement: Never- 
theleſs the ſaid A. having no Regard to his ſaid Promiſe and Under- 
taking, but contriving, and fraudulently intending, craftily and ſub- 
tilly to deceive and defraud him the ſaid B. in this Particular, with- 
in eight Months then next following, did not repair the ſaid-Meſſuage, 
which at the Time of the ſaid Promiſe and Undertaking was decay d, 
and out of repair, (that is to ſay) in the Roof of the ſaid Meſluage, 
for want of Tiling, whereby the Timber, by the Tempeſts of Rain 
deſcending upon it, became putrid, and corrupt, (5c. alſo in the Win- 
dows of the ſaid Meaſſuage, for want of Glaſs, with the Appurte- 
nances, according to his ſaid Promiſe and Undertaking, but hitherto 
hath, and ſtill doth refuſe to repair the ſame, to the Damage. of the 
laid B. fifty Pounds; and and thereupon he brings this Suit, and. 0 
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contriving, and 


4 indem 


run ths eo af King Fmer he Second. _ e 1 ibis 90 


4 — * k > By 325 OY 
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Cumberland. Richard Muſerove, late of Hayton cable in the Gig 
© Colitity, Baronet, the late Sheriff of the ſaid County of Cummer md, 


Was attached to aud t6 to Jon Benn, Genc in an Action of 
Treſpaſs apon t 
_ Catterſon his 8 complains, that whereas the ſaid John, in the 
Term of St. mapa in the firſt Year of the Reign of our zovereign 
Lord the King, du 
Pleas at ebm fer, in Fe County of 22 Ni Majeſty's Writ of 
bb 8 Cat 


Cafe ; arid 


whereupon the faid John, by Fri 


profecuted out of his Majeſty's Court 6 Common 


7 for taking the Body of a Defindant, ib anfcbef to the Pl i 
our q fand, ap inft Ralph Hayes eee, in th 


faid op y of Cumberland, 7 euman, directed to the faid Sheriff of 
the faid County of Cumberland, by which faid Writ, our ſaid Soverdgn 


Lord the King Commarided the then Sheriff of the faid County of 
Cumberland, that he fhould take rhe ſaid Ralpb, if he could de 
found in his Bailiwick, = ſafely Keep him, ſo that he might have 
his Body before his Maj eſty's Tltices at Weftmipfler, on the Morrow 


_ ofthe 40 renfion of dur wi 2 anſwer to the faid 7% Benſon in an 
Action, ne he had broke the Cloſe of the fai John at Peith 


with Force and Arms, and brought other Injuries on him, to the 
— Damage of the faid Jabn, and againſt the Peace of our Sove- 
reign Lord the King; and alſo to atifwer to the ſaid John, accor- 


ding to the Cuſtom 95 the ſaid Court of Common Pleas, in an Ac. 


tion for a Debt upon a Demand of 33 J. which ſaid Writ of our ſaid 
Sovereign Lord he King, ſued out In the Manner as above, after- 
wards, (ther 1 is to 1/4 2 the 13th Day of April, in the ſaid firſt 
Year at Cockermouth, he the ſaid ohn delivered to the ſaid Richard 
(he then being the Sheriff of the County of Cunberlaud) to be ex- 
ecuted in due Form of Law, by Virtue of which ſaid AN after- 
wards, and before the Return of the ſame, (that is to on the 

ir 6th Day of April, in the ſaid firſt Year, he _ faid gg took 


and atreſted the ſaid Ralph, being found 3 in his Bailiwick, (that is to 


ſay) at Cockermonth aforeſaid, and then and there had the aid Rab 
is Cuſtody, by Virtue of the faid Writ, Nevertheleſs A 00 
Richard having ro Reg o Regard to the Duty of his Office of Sheriff, but 

dulently intending, ua to grieve the ſaid 5 
in this Particular, or at leaſt to give him great Dela in bis Suit, after- 


Wards, and before the Return of the faid Writ, (that is to (ay) on 


the 2oth Day of April, in the ſaid firſt Year, permitted the fad 


Ralph, being detained for the Reaſons above, to eſcape out of 


the Ouſtody of the ſaid Richard (then Sheriff of the ſaid County of 


| Cumberland) without the leave, and againſt the Will of the ſaid 


02 11 to go at Large, where- ever he would (that is to W 
4 ter mouth aforeſaid ; he the faid John, not Wel had any 
Econ for his ſaid Debt of 33 L. whereby the ſaid John is man ifeſtly 


delay d and depriv'd of his oper Remedy, ſor Recovering ng 


Obtaining His faid Debt, and is very likely to loſe the fame, to 


Ut Damage of the ſald John ge and therefore te brings this Suk. 
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Todi. Cane, F 
N Fields, of the County 
Coun 


(2 


the 14k 

Tar, get 
plains, that, 
in the 5th. N. 


3 
: 
* 

o 


tum befoze 
Judgmeut, 


. 


| next after the Feaſt of St. Mark the Eeangeliſt, in the ſixth Year of 
the Reign of his preſent Majeſty, was outlaw'd in Ziendon, as by the 
| Record and Proceedings thereof, now remaining in his Majeſtys 
Court of Common Pleas at Veſtminſter, more plainty may appear. 
And whereas alſo afterwards, (that is to ſay) on the 12th Day of 
February, in the faid ſixth Year of the Reign of his preſent Majeſty, 
for a more ſpeedy Recovery of the ſaid Debt, the ſaid Stephen (2wbo 
ſues in this Gaſe, as well for our Sovereign Lord the King, as for 
Himſelf) ſued and proſecuted out of his ſaid Majeſty's Court of Com- 
mon Pleas, his Majeſty's Writ of Capias utlagatum (or for taking the 
Body of Perſons outlaw'd) againſt the ſaid Thomas, directed to the then 
Sheriff of the County of Eſſex, whereby our ſaid Sovereign Lord the 
King Commanded the ſaid Sheriff of Eſſex, that he ſhould not amit, by 
Reaſon of any Liberty in his County, but that he ſhould enter there- 
in, and take the ſaid Thomas (outlazy'd in London, on the Monday 
after the Feaſt of St. Mark the Evangeliſt, iu the fifth Tear of the 
Reign of his preſent Majeſty, at the Suit of the ſaid Stephen in an 
Action of Debt) if he could have been found in his Bailiwick ; and 
that he ſhould ſafely keep him, ſo that he might have his Body here 
within fifteen Days from the Day of the Feaſt of Eaſter then next 
tollowing, to do and receive that which the Court of our ſaid Sove- 
reign Lord the King, ſhould conſider of in that Particular ; and that 
he ſhould have there that Writ; which ſaid Writ, he the ſaid Stephen 
(ho ſues in this Caſe, as well for our Sovereign Lord the King as 
for himſelf) afterwards, and before the Return of the ſatne, * 3 
to ſay) on the 12th Day of April, in the ſaid fifth Year at Cheln/- 
ford, in the ſaid County of Eſſex, deliver d to the ſaid Cane James, 
(he then being the Sheriff of the ſaid County) to be executed in due 
Form of Law ; and the ſaid Cave James, afterwards (that is to ſay) 
on the ſame 1 2th Day of April, in the ſaid filth Year, (he the ſaid Care 
e ee then 
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and cannot be taken or arreſted, to the Damage of the ſaid Nhe 


in proſecuting the ſaid Suit, afterwards, e to ſay 


| Contem pt of our ſaid Sovereign Lord the King, and to tl E Derifion ” 
of the ſaid Court, and to the great Damage and Injury F the fad 


firth. © 


there the Plaintiff ſets forth the Nature of his Debt upon which he 
outlaw d the Defendant, that it was upon a Bond, which being faid 
which proved it ſo to be; therefore I have here omitted it; and in that 


that Manner, I have, as you may perceive, made this Precedent ſo. ; 


Middleſex, was attach'd to anſwer to John Jhirrow, Merchant, in 


msfof# in the ſaid Cou 
faid Cane James then 


© Sheriff, . but contriving, not only to deceive *and def 


1 "1 


P 


CRT Ae 
laid Sephen not having had any Satisfaction fer hie Taid Debe, of wy, 
wiſe precluded therefrom, by any Judgment of the faid” Cut) in 


Stephen, in manifeſtly delaying and hindring him in proſecuting the 
ſaid Suit; and the faid Thomas is now not to be found, bit ute 
and wanders up and down in Places unknown to the ſaid Stephen, 
three hundred Pounds; and therefore he brings“ this "Suit, 4nd { 
Note; this Precedent was taken from Lat. 109. the Title of which 
is Cook Paſchæ the Third of King James the Second, Roll 361. and 
by Lt. to be needleſs, and ſeyveral Caſes were there cited by him, 


Precedent, the Plaintiff in reciting the Ouzlazory, had not ſaid as db. 
pears by the Record, &c. and a Multitude of Precedents being in 


 Whitrow againſt Edwin and others. | 
Trinity the Third of King William and Queen Mary.” 


Mr adleſex. Sir Humphrey Edwin, late of London, Knt. and Si 
John Fleet, late of London, Knt. late Sheriff of the County of 


an Action of Treſpaſs upon the Caſe ; and thereupon J. V. by N. K. 
his Attorney complains, that whereas one Fdward Thy a Mer. 


chant, and ame Thynn a Merchant, in the Life-time of the {al 


Edward, (that is to ſay) on the firſt Day of May in the Year of or 
Lord 1689, ſtated an Account together with the ſaid Joh JW. of di- 


vers Sums of Money before that Time due and unpaid by . 


n 


Acions on the Caſe. 
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a ind F; to the ſaid Fohn; and upon the Stating of the ſaid 


Account, the ſaid E. and J. were found to be in Arrear to the ſaid An Account 


John, in 2602 /, 18 F. 6 ; n | 
to 581/. 15. 69. of lawful Money of England, (which muſt now 


of Spaniſh Money, amounting at that Time *#ted- 


ze ſaid of lawful Money, of Great Britain) and being. ſo found in 


Arrear, he the ſaid E. afterwards, (that is to ſay) on the Day and 
Year aforeſaid, died at the Pariſh of St: Andrew Holbourn, in the 
County aforeſaid ; and the ſaid James ſurvived him, (the ſaid 
5811. 15. 6d. not having been paid to the ſaid J. J.) and the faid 
J. V. in order to recover the ſaid 5811. x 5; 6 d. afterwards, (that 
is to ſay) in the firſt Year of the Reign of our Sovereign Lord an d 
Lady the King and Queen; proſecuted their Majeſty's ſaid Writ of 


| Capias, out o their Majeſty's Court of Common Pleas, againſt the 


ſaid James Thynn, directed to the then Sheriff of the City of Ex- 
eter, by which ſaid Writ, the ſaid Sovereign Lord and Lady the 
King and Queen, commanded the ſaid Sheriff of the City of Exeter, 
that he ſhould take the ſaid James Thym, by the Name of James 


him, ſo that the ſaid Sheriff might have his Body before their Ma- 
1 para at Weſtminſter, in three Weeks from the Day of the 
Holy Trinity then next following, to anſwer to the ſaid 7. V. in an 


| Thynn, late of Hackney, in the County of Middleſex, Merchant, if the Writ of 


he could be found in his Bailiwick, and that he ſhould ſafely keep Capias. 


Action, wherefore with Force and Arms he had broke the Cloſe of 
the ſaid J. V. at the ſaid City of Exeter, and had done him other 


Wrongs, to the great Damage of the ſaid J. V. and againſt the Peace 
of our ſaid Sovereign Lord and Lady the King and Queen; and alſo 
that the ſaid Zames ſhould anſwer to the ſaid J. V. according to the 
Cuſtom of their Majeſties Court of Common Pleas, in a certain Ac- 
tion of Treſpaſs upon the Caſe, upon a Promiſe unperformed, to the 


Damage of the ſaid J. V. 5ool. and that he ſhould have there that 


ſame Writ; at which Day the then Sheriff of Exeter, that is to ſay) 


Edward Serzward, Eſq; made a Return thereon to their ſaid Ma- The 


jeſtics Juſtices, thai the ſaid James was not to be found in his Baili- 


wick; whereupon it was ſufficiently teſtified in the ſaid Court of 


our ſaid Read Lord and Lady the King and Queen, that the ſaid 
James was lur 

Midaleſe; and therefore the ſaid J. V. on the 19th Day of Pune, 
in the faid firſt Year, proſecuted out of their ſaid Majeſties Court of 


Common Pieas their ſaid Majeſties Writ of Capias, againſt the ſaid 


ing and wandring up and down in the County of 


James Thyun, directed to the then Sheriff of the County of Middle- 


ſex; by which ſaid Writ, our ſaid Sovereign Lord and Lady the 


Return, 


King and Queen Commanded the ſaid Sheriff of the ſaid County of Becital of a 


Middleſex, that he ſhould take the ſaid J. T. by the Name of 


i T. late of Hackney, in the County of Middleſex, Merchant, 
1 
the ſaid Sheriff might have his Body before their Majeſties Juſtices at 


— Weſtminſter, in three Weeks, from the Day of the Holy Trinity 


then next following, to anſwer to the ſaid J. V in an Action, where- 


fore with Force and Arms he bad broken the Cloſe of the ſaid 7. V. 


at Exeter, and done him other Wrongs, to the Damage of the ſaid 
FW. and againſt the Peace of our ſaid Sovereign Lord and Lady tzjge 


King and Queen; and alſo, that the ſaid James ſhould anſwer to 


Z 2 Common 


the ſaid J. H. according to the Cuſtom of. their Majeſties Court of 


Teſtatum ta 
the Sheriff 
| in of Middle- 
he could be found in his Bailiwick, and ſafely keep him, ſo that **- 
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Actions on the Caſe 
Common Pleas, in an Action of Treſpaſs upon the Caſe, on a Þrq. 
_ miſe unper form d, to the Damage of the faid 7. V. 5007. and where. 
upon the ſaid Sheriff of the ſaid City of Exerer, had made a Return 
to their ſaid Majeſties Juſtices, in three Feeks from the Day of the 
Holy Trinity then laſt paſt, that the faid James was not to be found 
in his Bailiwick; whereas it was ſufficiemly teſtified in the ſaid Court of 
our ſaid Sovereign Lord and Lady, the King and Queen, that the ſaid 
James was lurking and wandering up and down in the faid County 
of Middleſex; which ſaid Writ, directed to the ſaid Sheriff of the 
faid County of Middleſex, afterwards, (that is to ſay) on the 20th 
Day of Auguſt, in the ſaid firſt Year, was delivered to the ſaid 
r Humphrey, and to John Fleet, then being the Sheriff of the ſaid County 
of Middleſex, at the ſaid Pariſh of St. Andrew Hollourn, to be 
4 executed in due Form of Law, by Virtue of which ſaid Writ, the ſaid 
4 - Humphrey and John Fleet, then being the Sheriff of the ſaid County | 
of Middleſex, afterwards, and before the Return of the ſaid Writ, 
| aſt I (that is to ſay) on the 23d Day of Auguſt, in the ſaid firſt Year, took 
1 the ſaid Jamer at the faid Pariſh of St. Andrew Holbourn, and ar- 
# : Op reſted him, and had and detain'd him in their Cuſtody, for the Reaſon 
above-mentioned, for the Space of two Days and Upwards : Neverthe- 
leſs the ſaid Humphrey and John Fleet, (then being the Sheriff of 
the ſaid County of Middleſex, paying no Regard to the Duty of their 
ſaid Office of Sheriff, and to the Oath they had taken for the due Ex- 
ecution of the ſame, but contriving, and fraudulently intending to 
4 | | deceive and defraud the ſaid F. V. of the ſaid Sums of Money, and 
7 ol the Benefit and Advantage of his ſaid Suit, afterwards (that is to 
1 1 5 ſay) on the 27th Day of Auguſt, in the ſaid firſt Year, permitted the 
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Aid James (ſo being in their Cuſtody, in the Manner and for the Res- 

? Sets fozth ſons above) to go Whither he would, and eſcape out of their Cuſtody, 
A | the Elcape. without any Precept of our faid Sovereign Lord and Lady the King and 

i | Queen, and without the Conſent, and againſt the Will of the fad 

2 FJ. V. (that is to ſay) at the ſaid Pariſh of St. Andree Holbourn, (the 

5 maid Sum of 581 15. 6d. remaining unpaid to the ſaid J. .) 


and that the ſaid James hath ever ſince abſconded, and withdrawn 
himſelf to Places altogether unknown to the ſaid 7. JF. fo that the 


| 1 ſaid James could not be retaken by any of their Majeſties Pro- 
© 5 ceſs; and therefore the ſaid 7. V. hath not only loſt, and been de- 
| prived of the ſaid 5817. 15s. 6 d. but alſo of all the Benefit and Ad- 
0 vantage of his ſaid Suit, to the Damage of the ſaid J. V. 5oo l. and 
ö therefore he brings this Suit, and ſo forth. , Wy 

| | Trober by Fſſex. Alexander Davis, Adminiſtrator of all and ſingular the 


oy ty Goods and Chattels, Rights and Credits of Edmund Spicer lately 
Chis Pzece- deceaſed, complains of Edward Turner, being in the Cuſtody of the 


dent is ta- Marſhal of the Marſhalſey of our Sovereign Lord the King, before 
ven from .. the King himſelf, for this Cauſe, (that is to ſay) that whereas the {aid 
ouly alter d Edmmnd in his Life-time, (that is to ſay) on the firſt Day of Juh, in 
fand, mu" the 6th Year of the Reign of our Sovereign Lord, George the Se⸗ 
wing it cond, King of Great Britain, and ſo forth, at the Parifh of Ba- 
dom to his Ling, in the ſaid County of Eſex, was poſſeſs'd of one Bcd, 
6990 Wa- one Bedſtead, (/ reciting the Goode) of the Value of 50 J. as of 
Beign, his own proper Goods and Chattels, and being ſo oſſeſsd theredf, 
_ afterwards, (that is to ſay) on the ſaid firſt Day of Eh, in wor 
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Fan Tear, the ſaid Edmund died at Barking aforcſaid, in the faid 
County; after whole Death the ſaid Goods and Chattels came to te 
Hands and Poſſeſſion of the ſaid Edward, by his finding the ſame ; 
and afterwards, (that is to ſay) on the 21ſt Day of Fay, in the ſaid 
ſixth Year, Adminiſtration of all and ſingular the Goods and Chattels, 
Rights and Credits, which had been the Property of the ſaid Ed. 
mund Spicer at the 'Time of his Death, was in dve manner granted 
to the ſaid Alexander, as to the principal Creditor of the ſaid Ed. 
und, by T. E. Doctor of Laws, the Official Surrogate, lawfully (con- 
ſtituted (to the Worſhipful William Wells Doctor of Divinity, Arch- 
deacon of the Archdeaconry of Cichęſter; and the ſaid Edward, al- 
tho he very well knew the ſaid Goods and Chattels were the Property 
of the ſaid Edmund, in his Life-time, and at the Time of his Death, and 
of Right to belong to the ſaid A/exander, after the Deceaſe of the ſaid 
Eamund, by Reaſon of the ſaid Adminiſtration ; nevertheleſs con- 
triving, and fraudulently intending, craftily and ſubtilly to defraud 
the ſaid Alexander, in this Particular, of the ſaid Goods and Chattels, 
altho the ſaid Edward was by the ſaid Alexander, afterwards, (that 
is to ſay) on the firſt Day of September, in the ſaid ſixth Year at 
Barking aforeſaid, in the ſaid County, required to deliver the ſame; 
yet the ſaid Edward hath not delivered the ſaid Goods and Chattels 
to the ſaid Alexander ; but he the ſaid Edzward, afterwards, (that is to 
ſay) on the ſaid firſt Day of September, in the ſaid ſixth Year, con- 
verted the ſame to his own Uſe and Behoof at Barking aforeſaid; in 
the ſaid County of Eſſex, to the Damage of the ſaid Alexander 50 J. 
and therefore he brings this Suit, and fo forth; and brings here into 
Court the Letters of Adminiſtration, which teſtifie the Commiſ- 
ſion of the ſaid Adminiſtration in the Manner as above; the 
Date whereof is the ſame Day and Year for that Purpoſe above 
ecifted, OP „ 


Mete; In a Declaration in Tyover, you muſt always ſet forth the 
Value of the Goods; and if the Action is N for Things that are 
animate, then it is proper to ſay of the Price of ſo much Money. 

Cunninsbp againſt Rodd, 

Michaelmas the Third of King Fames the Second. Roll 833. 


Hereford. Hugh Rodd, late of the City of Hereford, Mercer, was YL 


attach d to anſwer to Thomas Cumninsby, Eſq; in an Action of Treſ & Dectara- 
paſs upon the Caſe, and ſo forth: And whereupon the ſaid Thomas tien upon a 
by Hen. Baldwin his Attorney complaitis; that whereas on the firſt cinch SP 
Day of December, in the zoth Year of the Reign of his late Majeſty lating to 
Charles the Second, late King of Fngland, 110 forth, (which now Tithes. 
muſt be called Great Britain) at Marden in the ſaid County, a cer᷑- 
tam Diſcourſe happen d and aroſe between the ſaid Thomas Cun- 
, and the ſaid Hugh Rodd, of and concerning the Tithes yearly 
growing and renewing of and from a certain Meadow called Guns 
dey Meadow, at Marden aforeſaid ; and upon ſuch Diſcourſe, the 
{aid Thomas then and there affirmed, that he was ſeized of the ſaid 
Tithes, and was the Proprietor thereof, Which the ſaid Hgb then 
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| 1808 Attons on the Cale. 

4 and there deny d; and thereupon. it was then and there agreed be. 

4 tween the ſaid 7homas, and the ſaid Hugb, in the Manner follow. 

i ing, (that is to ſay) that the ſaid Hugh ſhould continue to gather and 

5 receive to his own Uſe the Tithes growing and renewing of and from 

bi the ſaid Meadow; and that if the ſaid Thomas ſhould recover 3. 

ll gainſt the ſaid Hugh his Damages in any Action, to be proſecuted by 

b the ſaid Thomas againſt the ſaid Hugh for any Tithes, growing ard 

5 renewing of and from the ſaid Meadow ; then the ſaid Hugh ſhoud ME 
bi : well and truly pay to the ſaid Thomas the yearly Sum of 20 5, of ME 
= lawful Money of England (which muſt be now faid of Great Zri. Mb 
1 « tein) for every Year, in which the ſaid Fagh ſhould gather and re. 

4 cc.Ccive the ſaid Tithes to his own Uſe ; and thereupon the ſaid H. after. 

4 | wards, (that is to ſay) on the firſt Day af December, in the ſaid zoth 

l Year, at Marden aforeſaid, in Conſideration, that the ſaid Thomas 

4 had Undertaken, and then and there faithfully promiſed the ſaid 

N —_ 7 Hugh, that he the ſaid Thomas would well and truly perform and 

I 'Perfom: fulfil the ſaid Agreement in every Particular on his Part to be per- 

| ance, formed, he the ſaid Hagh undertook, and then and there faithful 

» ' promiſed the ſaid Thomas, that he the ſaid Hugh would well and 


truly perform and fulfil the ſaid Agreement in every Particular on 
his Part to be performd. And the ſaid Thomas in Fact declares, 
5 that he the ſaid Thomas afterwards, (that is to ſay) in Michaehmas 
A Term in the 36th Year of the Reign of his ſaid late Majeſty Charles 
3 | Aberment of the Second King of England, (which muſt now be call d Great 


1 Perfoim: Britain) impleaded the ſaid Hugh in his Majeſty's Court of Common 
i ance. Pleas at Weſtminſter, in the County of Middleſex, by an Original 
n Writ of the ſaid late King, in an Action of Treſpaſs, for the 
bl EE, Taking and Carrying away the ſaid Tithes, growing and renew- 
= - ing in and from the ſaid Meadow, in the ſaid 36th Year of the 
=: Reign of the ſaid late King; and that thereupon ſuch Proceed- 
3 ing was had in the ſaid Court, that afterwards (that is to fay) 
1 in Eaſter Term, in the Second Year of the Reign of his preſent 
* Majeſty James the Second, King of England, and ſo forth, the ſaid 
$ Thomas by the Conſideration of the ſame Court, recovered againſt 
4 the ſaid High 2 d. for his Damages, for taking and carrying away 
e the ſaid Tithes growing and renewing as aforeſaid, of and from the 


FT ſaid Meadow ; and that the ſaid Hugh, for the Space of fix Years 
i next enſuing the making the ſaid Agreement, oather'd and received 
the ſaid Tithes to his own Uſe. And whereas alſo, afterwards (that i 
to ſay) on the firſt Day of December, in the ſaid 3oth Year of the 
Reign of his ſaid late Majeſty, in. Conſideration that the ſaid T homas, 
at the ſpecial Inſtance and Requeſt of the ſaid Hugh, would permit 
him to gather and receive the Tithes, growing and renewing 
of and from the ſaid Meadow to his own Ute, the ſaid Hugh then 
and there undertook, and faithfully promiſed- the ſaid Thomas, that 
hae the ſaid Hugh would well and truly pay to the ſaid Thomas other 
20 F. of like lawful Money for every Year, in which the ſaid Hugh 
ſhould ſo gather the ſaid Tithes to his own Uſe; and the ſaid T 
in Fact declares, that he the faid Thomas giving Credit to the pro- 
miſe and Undertaking of the ſaid Hugh laſt above-mentioned, 1210 
mitted the laid Jhugh to gather, and receive to his own Uſe the fg 
laſt mentioned Tithes, from the ſaid firſt Day of December, in tie 
ſaid 3oth Year, for the Space of fix Years next enſuing. And Where. 
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Auguſt, in the zd Year of the Reign of his ſaid preſent Majeſty at 
Marden aforeſaid, in Conlideration that the faid Thomas; at the 
like Inftance and Requelt of the faid Hugb, had permitted the ſaid 
Hugh to gather and receive to his own Uſe, for the Space of ſix 
Years then laſt paſt, other Tithes of the ſaid Thomas, growing and 
renewing of and from the ſaid Meadow, called Gundey Meadow; 
the ſaid Hugh undertook, and faithfully promiſed the ſaid Thomas, 
that he the ſaid Hugh would well and truly pay to the ſaid Thomas 


other 20s. of like lawful Money, for every Year of the ſaid fix 


Years ; nevertheleſs the ſaid Hugh, having no Regard to his ſaid 
ſeveral Promiſes and Undertakings, but contriving, and fraudulently 


intending, craftily and ſubtilly to deceive and defraud the ſaid Thomas 


in this Particular, hath not yet paid the ſaid Thomas the ſaid Money; 
or any Part thereof, but hitherto hath, and ſtill doth refuſe ſo to do, 
to the Damage of the ſaid Thomas 20 l. and therefore he brings this 
Suit, and hath ſufficient Proof of the Premiſſes. 


An Exception was ſaid to be taken to the third Count in the De- 
claration, 7. that it was a Promiſe made to do a Collateral Act; 
where there was not any Duty created before; but as the Duty com- 
menced with the Promiſe, therefore a Special Requeſt ought to have 


been alledged; and for that Purpoſe the following Caſes were cited: 


Caſe, 1 Brownl. 13. Gore and Calthrop, . | 


? 


But thereto it was anſwer 


d by the Court, that when a Promiſe is 


OS. 
'S alſo the ſaid Hugh, afterwards (that is to ſay) on the firſt Day of 


to do a Collateral Thing upon Requeſt, a Special Requeſt ought to 


be alledged; but otherwiſe where the Thing is not to be done upon 
Requeſt, according to the following Cafes. Hill and Wade's Caſe, 


2 Cro. 523. Eſtrigge and Owen's Caſe, 3 Leon. Winch 102, & 103. 


ones 56. Love againſt Kirby, and Peck and Methwold's Caſe, 


Jones 85. Cro. Car. 385. Palmer and Knights Cale, 2 Ven. 


745 75 
Coꝛryton againſt Lithebye. 
Eaſter the 'Twenty-ſecond of King Charles the Second. Roll 33 1. 


Cornzpall, Be it remember'd that heretofore, (that is to ſay) in the 
Term of St. Michael laſt paſt, Sir John Corryton, Baronet, and Ri- 


Chard Harvey by Richard Goodenough their Attorney, came before 
our Sovereign Lord the King at VMeſtininſter, and brought here into 


this Court of our ſaid Sovereign Lord the King, their Bill againſt 7ohn 


Lithebje, being in the Cuſtody of the Marſhal of the Marſpalſey of 
our {ad Sovereign Lord the King, before the King himſelf, in an Action 
if Treſpaſs on the Caſe ; and there are Pledges for the Proſecution, 
(ro wit) John Dos and Richard Roe; which ſaid Bill follows in theſe 
Words. Curnæpall. Sir Fohn Corryton, Baronet, and Richard Har- 
e complain of John Lithebye, being in the Cuſtody of the Marſhal 
ot the Marſhalſey of our Sovereign Lord the King, before the King 
himſelf, tor this Cauſe, (that is to ſay) that whereas one Milliam 
Findoe, on the 2oth Day of July in the gth Year of the Reign of our late 

5 A a a 15 Sovereign 
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Atdllons on the Cate. 


"Sovereign Lord Charles the Firſt, late King of England, and ſo fn 


was ſeized in his Demeſne as of a Fee, o and in two Water Corn. 
Mills, under one Roof Called Cafior-Mills, within the Manor ot 


Calliland in the ſaid County; and whereas the ſaid John Corryton, 


on the 2oth Day of April, in the Year of our Lord 1656, was, and 
ever ſince hath been, and now is ſeized in his Demeſne, as of a Fee 
of two other Water Corn-Mills, under one Roof called Froprel]. 


Mille, in the ſaid Manor: And whereas, as well the ſaid 70% 


Corryton, as the ſaid Milliam Findge, and all others, whoſe Eſtate 


they reſpectively have in the ſaid Mills, for ſo long a Time as tha 
there is no Remembrance of any Man to the Contrary, have from 
Time to Time ſufficiently repaired and amended the ſaid Mills a+ 


their own Coſts and Charges, ſeverally and reſpectively, and kept the 
ſame in Repair for grinding of all manner of Corn and Grain, of all 
the Tenants, Inhabitants within the ſaid Manner, which they had 
20 be ground, and to be by them uſed and conſumed in their 


Houſes within the ſaid Manor; and alſo during all the ſaid Time, 


have kept and maintained Millers to grind ſuch Corn and Grain into 
Meal; and in Conſideration thereof, they the ſaid Zohn Corryyton, 


and William Findge, and all thoſe whoſe Eſtate they reſpectively 


have of and in the ſaid reſpective Mills, for ſo long a Time, that 
there is no Remembrance of any Man to the Contrary, have uſed, 


and been accuſtomed to grind at the ſaid Mills, or one of them, all 
the Corn and Grain into Meal, of all the 'Tenants of the ſaid Manor 


of Calliland, Inhabitants within the ſaid Manor uſed and conſum'dby 


them in their ſaid Houſes within the ſaid Manor; (i hat 7s to ſay) ſuch 
of the Corn and Grain of the ſaid Tenants, Inhabitants within the 


ſaid Manor, as have not been uſed tobe ground at the ſaid Mills,called 


Frogwell-Mills, ought, and during the Time aforeſaid, have een 
 » uſed and accuſtomed to be ground at the ſaid Mills called Caſtor- 
— Mills; and all the Corn and Grain of the ſaid Tenants, Inhabi- 


tants within the ſaid Manor, as have not, during the Time afore- 


ſaid, been ground at the ſaid Mills called Caſtor-Mills ought to be, 


and during all the Time aforeſaid have been uſed and accuſtomed to 
be ground at the (aid Mills, called Frogwell-Mills; and have re- 
ceived and taken, for the Grinding of every Buſhel of the ſaid Corn and 
Grain ſo ground, one Gallon of and from every Buſhel of the ſaid Meal 


ground and made from ſuch Corn and Grain; and ſo in Proportion for 
a greater or leſſer Quantity, by way of Toll for grinding the fame. 
And the ſaid William Findge being ſeized of his ſaid Mills, called 


Caſtor-Mills, he the ſaid Milliam, on the ſame 2oth Day of Jul, 


in the ninth Year of the Reign of our ſaid late Sovereign Lord King 
Charles the Firſt, at Launceſton in the ſaid County, demiſed his faid | 


Mills to the ſaid R. Harvey, for the Term of ninety-nine Years, if 
Sampſon Harvey, Agnes Harvey, and Sampſon Brent, or either of 
them ſhould ſo long live; by, Virtue of which ſaid Demiſe, the ſaid 
Richard entered into the ſaid Mills called CAſtor-Mille, and there- 
by was, and now is poſſeſſed thereof. And whereas the ſaid 70b» 
Lithebye, was on the 2oth Day of April, in the Year of our Lord 


1651, and ever fince hath been, and now is a Tenant of the ſaid 


Manor, and poſſeſs d of a Dwelling-houſe therein, in which the ſaid 
Jolu Lithelhe inhabited during all that Time: Nevertheleſs the ſaid 


John Lithebje not being ignorant of the Premiſſes, but uni, 
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| and fraudulently intending to deceive and defraud the ſaid John 
* Cirryton and Richard Harvey of the Profits which ſhould have 
_ ariſen to the ſaid Zobn and Richard, by grinding the Corn and 
Grain of the ſaid John Lathebye, which he had to be ground and 
uſed, and conſumed in his ſaid Houſe, on the 20th Day of Debember, 
in the 2oth Year of the Reign of our Sovereign Lord Char/es the 
Second now King of England, and before the Day of exhibiting of 
them, the ſaid John Corryton and Richard Harvey, hath not ground 
100 Buſhels of Wheat, and 100 Buſhels of Barley, which he had to 
be ground, and that were uſed and conſumed within the ſaid Houſe 
of the ſaid John Lithebye within the ſaid Manor; but he the ſaid 
Tobn Lithebye, during all that Time, hath ground the ſaid Corn and 
Grain at other Mills; whereby the ſaid 70h Corryton and Richard 
Harvey have totally loſt all the Advantage of the Toll of the ſaid 
Grain, to the Damage of the ſaid 7ohn and Richard 40 l. and there- 
fore they bring this Suit, and ſufficient Teſtimony to prove the Truth 

of the Premiſſes; together with this, that the ſaid Zohn Corryton and 
Richard Harvey are willing to verify, that the ſaid Sampſon Harvey 

is now alive at Launceſton aforeſaid, in the faid County of - Corn- 
wall, —— to which there was a Demurrer, and a Joinder thereto. 


* 


The chief Objections taken to this Declaration were, firſt that it 2 Sauna, 113. 
ought to have been ſaid, hat the Defendant, and the Tenants, 
Inhabitants within that Manor, ought to have ground at the Mill 
of the Plaintiff Harvey, all the Corn that they 404 not grind at the 
Plaintiſf Corryton' Mill, and that all the Corn that they did not 
grind at the Plaintiff Harvey's Mill, they ought to have ground at 
the Mill of the Plaintiff Corryton ; therefore you may perceive 
that I have alter'd the Precedent in that Manner. © 

And the ſecond Objection was, that the Preſcription there was 
laid too general, and that thereby the Defendant could not uſe any 
Corn and Grain for feeding his Poultry, or to make any Furmety 
with, unleſs it was firſt Ground: And therefore Judge Twiſden 
ſaid it was unreaſonable; for which Reaſon I have altered this Pre- 
cedent as I apprehend it ſhould be. [OT TO} 


Peters againſt Opie. 
Trinity the Twenty-third of King Charles the Second. Roll 319. 


_ Cornwall. Stephen Peters complains of Richard Opie, Gent. be- 
ing in the Cuſtody of the Marſhal of the Mar/halſey of our Sove- 
_ reign Lord the King, before the King himſelf, for this Cauſe, (that 
is to ſay) that whereas the ſaid Stephen, was on the firſt Day of 
September, in the 22d Year of the Reign of King Charles the Se- 
cond, and ſo forth, and long before had been, and now is a Ma- 
| fon ; and whereas afterwards, (that is to ſay) the ſaid Day and Year, 
at Boamin in the ſaid County, in Conſideration that the ſaid Srephen, 
at the ſpecial Inſtance and Requeſt of the ſaid Richard Opie, would 
build and erect for the ſaid Richard the Fences of three Houſes for 
Hogs, and would cleanſe and erect the Walls of the ſame Houſes for 
the ſaid Richard, he the ſaid Richard undertook, and then and 
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there faithfully promiſed the ſaid Srephen, that he the ſaid Richa 


would well and truly pay 30 f. of lawful Money of England (which 
muſt now be ſaid to be Jawful Money of Great Britain) to the ſaid 
Stephen, when ever after he ſhould be thereto required ; and the ſaid 
Stephen in Fact declares, that afterwards, (that is to ſay): on the . 
cond Day of October, in the 22d Year of the Reign of his preſent 
Majeſty, he the ſaid Stephen built and erected for the ſaid Richard 
the Fences of the ſaid three Houſes, and likewiſe cleanſed and bull 


the Walls of the ſame. And whereas alſo afterwards, (that is t, 


ſay) on the qth Day of October, in the 22d Year of the Reign af 
his ſaid preſent Majeſty at Bodmin aforeſaid, a certain Diſcourſe wa 


had and aroſe between the faid Szephen and the ſaid Richard x; 


well concerning the. pulling down, and laying to the Ground, the 


Fences and Walls of the ſaid Houſes of the ſaid Richard before tha 
Time erected, as alſo concerning erecting and building a Malt-houſe, 
and an Out-houſe call'd a Linny or Dry-houſe, in the Places where 
the Walls of the ſaid Houſes where then built; whereupon aſter- 
wards, (that is is to ſay) the Day and Year laſt mentioned at Bodmin 
aforeſaid, in the ſaid County, it was agreed by the ſaid Srephen and 
the ſaid Richard, that the ſaid Srephen ſhould pull down, and lay to 
the Ground, the Walls and Fences of the ſaid three Houſes, and ſhould 


build a Malt-houſe, and an Out-houſe call'd a Linny or Dry-houſe, 


for the ſaid Richard, in the Places where the ſaid Walls and Fences 
of the ſaid three Houſes before that Time ereted and built then 


ſtood, and would cover the ſaid Malt-houſe, and Out-houſe call'd a 


Linny or Dry-houſe, with Slate or Stones called Rags; and that 


the ſaid Richard ſhould pay the ſaid Srephen for his Labour, in 
and about the pulling down, and laying to the Ground the ſaid Walls, 
and erecting and building the ſaid Malt-houſe and Out-houſe, 8/. of 
lawful Money of England, (which muſt now be called lawful Mo- 
ney of Great Britain): And thereupon afterwards, (that is to ſay) 
the Day and Year laſt mentioned at Bodmin, in Conſideration that 
the ſaid Stephen, at the ſpecial Inſtance and Requeſt of the ſaid Ri- 


_ chard, undertook, and then and there faithfully promiſed the faid 


Richard, to perform the ſaid Agreement in every Particular on the 


Part of the ſaid Stephen to be performed, according to the Form and 


Effect of the ſaid Agreement, the ſaid Richard undertook, and then 
and there faithfully promiſed the ſaid Szephen, that he the ſaid Ri- 


chard would well and truly perform the ſaid Agreement, in every 


Particular on his Part to be perform'd; and the ſaid Szephen in Fact 


avers, that he always was, from the Time of making the ſaid Agrec- 


ment hitherto ready, and offer d to perform the ſaid Agreement in 
every Particular on his Part to be perform'd. And the ſaid Stephen 
further avers, that after the making the ſaid' Agreement, and before 


the Time that the ſaid Stephen exhibited bis Bill againſt the ſaid 


- Richard, (zhat 7s to ſay) on the firſt Day of January, In the ſaid 220 
Near, he the ſaid Stephen came with his Servants, Workmen and 


Materials, in order to pull dozwn, amd lay to the Ground, the fat 

Walls and Fences of the ſaid three Houſes, and to build and ereft 
in the Place where they flood, a Matr-bouſe, and an Out- buiſ⸗ 
called Linny or a Dry-houſe, for the ſaid Richard, and to cover the 


ſame with Slates and Stones called Rags, according to the Te, 


of the ſaid Agreement ; but the [aid Richard then an there inder d 
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and obſtructed the ſaid Stephen, his Servants and Workmen, from 
_ doing and performing the ſame. Nevertheleſs the ſaid Richard ha- 
ving no Regard to his ſaid ſeveral Promiſes and Undertakings, but 
Tontriving, and fraudulently intending, craftily and ſubtilly to defraud 
the ſaid Stephen in this Particular, hath not paid to the ſaid Srephen, 
either the {aid 306. firſt above-mentioned, or the ſaid 8/, above ſpe- 
cify'd in the ſaid Agreement, amounting in the whole to 9/. 106. or 
any Part thereof, or in any Manner made any Satisfaction to the ſaid 
Stephen for the ſame, (altho' the ſaid Richard afterwards, (that is to 
ſay) on the firſt Day of March, in the 21ſt Year of the Reign of 

our Sovereign Lord the King at Bodmin aforeſaid, in the ſaid County, 
| was by the ſaid Stephen thereto required) but the ſaid Richard 
hitherto altogether hath, and ſtill doth refuſe to pay to the ſaid 
Stephen the ſaid 91. 105. or to make him any Satisfaction for the 
fame in any Manner howſoever, to the Damage of the ſaid Stephen 
20 J. and therefore he brings this Suit, and ſo forth. 


I may be perceio d that I have made an Alteration to the Pre- 
cedent in Saunders, by inſerting the above Averment, that the Plain- 
tiff was obſtrutted in performing that Part of the Agreement 
' ewhich was to be performed on his Part; and the Reaſon of it is, be- 
cauſe, that the Chief Fuſtice Hale was of Opinion, that the Declara- 

tion was inſufficient for want of it; to which Rainsford agreed like- 
wiſe, and the Judgment was ſtayed a while, but it ſeems after- 
wards when the Court was full, Hale Chief Fuſtice, and the reſt 
of the Fuſtices held, that as the Plaintiff had alledged that be 
was raeady, and offered to perform the Agreement on his Part, that 
was 4 fallen Averment after a Verdict; and the Reaſon that my 
Lord Chief Fuſtice went upon at firſt, that the Declaration was 
inſullicient, was, becauſe, as the Defendant was to pay the Plaintiff 
81. for his Labour, the Performance of that Labour wwas a Condi- 
tion precedent 20 the Promiſe, ſo that the Plaintiff ought of Ne- 
72575 to have done the Work, or at leaſt have ſpoꝛvn that the De- 
fendant ohſtructed him therein before he made a Demand of the 
Money. And further, ſays he, if this Agreement had been put into 
Writing under the Seals of the Parties, it had been clear, that the 
Plaintiff could not have maintain d an Action of Covenant without 
ſuch Averment ; and he made this Diſtinction, that if this Money 
gad been to have been paid at a certain Day, peradventure the Law 
would conſtrue, that the Defendant rely'd upon the Plaintiſf's mutual 
Promiſe for his Security; but here, as no Time certain was limited 
when the Money was to be paid, the Law makes this Conſtruftion, 
that it ſhall be paid when the Work is done, and not before, unleſs 
the Defendant fſhews Cauſe why he could not finiſh it; and 1 
have here inſerted a few Caſes to this Point. 1 Saund. 320. 10 
Co. 42. 1 Roll. Ab. 115. 1 Roll. Rep. 122. 2 Leon. 128. 4 
Leon. 70. 1 Bulſt. 167. Pop. 198. Godb. 8, 217, Hob. 41. 


5 178. 5 Lev. 23. N. Lut. 78. 1 Saund. 49. Ante 
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Beech againſt Knight. 
Trivity the Third of King Villiam and Queen Mary. | Roll 364. 


2 Lev. 2's, London. William Knight, late of Magbeer in the County of Kent, 


A Declara- Clerk, was attached to anſwer to Milliam Keech, in an Action of 
ien upon an 


Agreement 17e/paſs upon the Caſe ; and whereupon the ſaid William Keech, by 


fcz a Part of 7. J. his Attorney complains, that whereas one Nicholas Carringtn 
5 in his Life- time, (that is to ſay) on the firſt Day of July, in the Year 
fits ariling of our Lord 1688, was lawfully poſleſs'd of a certain Part, (being 


by the the Moiety of a Ship called the Lawrell, as his own proper Part) 


_ Uopage of 


the lad and being ſo poſſeſs d of ſuch his Intereſt therein, afterwards (that 
Ship, the is to ſay) the ſame Day and Year at London aforeſaid, in the Pariſh 
then being at of St. Mary Bow, in the Ward of Cheap, died poſleſs'd thereof 
_— And whercas the ſaid William Knight, afterwards, (that is to ſay) 

on the 13th Day of 7uly, in the Year of our Lord 1689, at Lon- 


don atorcſaid, in the ſaid Pariſh and Ward, was poſleſs'd (as he af. 
ſerted) in Right of Aune his Wife, Executrix of the laſt Will and Te. 


ſtament of the ſaid Nicholas Carrington, of all the Intereſt that the 


ſaid Nich.las Carrington had in the ſaid Ship, (then being in her 


Voyage upon the High Seas) and that at that Time there was, and would 


be due to the ſaid JVilliam Knight, in Right of his ſaid Wife, divers 


Sums of Money accruing and ariſing from the Profits of the faid 
Voyage. And whereas afterwards, (that is to ſay) on the 13th 
Day of July, in the Year of our Lord 1682, at London aforeſaid, 


8 W in the ſaid Pariſh and Ward, there was a certain Diſcourſe aroſe be- 
about the tween the ſaid J/7//iam Keech and the ſaid William Knight, of and 
ſaid Ship, concerning the Buying and Selling of all the ſaid Milliam Knizht's 


Intereſt in the ſaid Ship in Right of his ſaid Wife, and the Profits, accru- 


| ing and ariſing from that Voyage; and upon that Diſcourſe, it wasthen 
The Agree⸗ and there agreed between them, that the ſaid William Knight ſhould | 


ment, (ell and convey to the ſaid Milliam Keech all his Intereſt in the ſaid 
Ship, and ſhould aſſign to the ſaid Millium Keech all his Profits ac- 

cruing from that Voyage; and that ſuch Sale and Aſſignment ſhould 

be reduced into Writing ; and that the faid William Keech ſhould 

pay to the ſaid William Knight 600 J. for all the ſaid Intereſt of 

the ſaid Milliam Knight ; and for all his Profits accruing from the ſaid 

Voyage, it his faid Intereſt, in Right of his ſaid Wife ſhould amount to 

one full Moiety of the ſaid Ship, and if not, then according to the Rate a- 


foreſaid, for all the Intereſt of the ſaid Milliam Knight in the ſaid Ship, 


whether the ſame ſhould be more or leſs than the ſaid Moiety ; and 


that the ſaid William Keech ſhould pay to the ſaid William _ 


23 J. 10s. Part of the ſaid Money, and the Remainder thereof at 
the Time of the Execution of the ſaid, Writings : And thereupon, in 
Conſideration that the ſaid Milliam Keech had then and there in Hand 


paid to the faid 1//7am Knight, the ſaid Sum of 231. 10 b. andthen 
Mutual and there undertook, and faithfully promiſed the ſaid Miiliam Knight 


2:omiles, to fulfil every Particular on his Part to be performed, he the faid 
William Knight undertook, and then and there faithfully promiſed 
the ſaid Milliam Keech, that he the ſaid William Knight would 


well and truly perform and fulfil the ſaid Agreement in every Parti- 
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cular on his Part to be performed: And altho afterwards, (that is 5 
70 ſay) on the firft Day of Auguſt, u the ſaid Tear of our Lord PINE 
1689, at London aforeſaid, in the ſaid Pariſh and Ward, be the mance on the 
ſaid William Keech cauſed the ſaid Agreement to be reduced into Part of the 
IWriting, and then and there ſſew a the ſame to the ſaid William Plaintiff, | 
Knight, and requeſted him to Fixecute the ſame. Nevertheleſs the 

ſaid Villiam Knight having no Regard to his ſaid Promiſe and Un- 

dertaking made in the Manner as above, but contriving, and fraudu- The each, 
lently intending to deceive and defraud the ſaid William Keech in | 
this Particular, then and there refuſed to execute the ſaid Writing, 

and hath not performed his ſaid Agreement in delivering to the ſaid 
Tlilliam Keech all his Intereſt which he had in Right of his Wife 

in the ſaid Ship, and the Profits accruing by the ſaid Voyage, altho 

the ſaid William Knight, afterwards (that is to ſay) on the 1oth Day 

of March, in the ſaid 2d Year, and often afterwards at London afore- 

ſaid, in the ſaid Pariſh and Ward, was by the ſaid Milliam Keech 

thereto required; but the ſaid William Knight hitherto. hath, and 

ſtill doth altogether refuſe to perform the ſaid Agreement, to the 
Damage of the ſaid William Keech 600 l. and therefore he brings this 

Suit, and ſo forth. > Mo: 


rr 


0 


In the Precedent from which this Aas taken, there is likewiſe 
another Narr. for 231. 10s. had and received by the Defendant 
to the Uſe of the Plaintiff; the Defendant pleaded as to the ſecond 
Promiſe non aſſumpſit; and to the Firſt, that the Agreement was ne- 
ver reduced into Writing, nor executed by the Defendant, ro zwhich 
there was a Demurrer and a Joinder in Demurrer ; and the Re- 
porter ſays, that there was a Verdict for the Plaintiff, and an Obje- 
Con taken to the Declaration, in Arreſt of Fudement, that the Breach 
there was laid too general; which was only, that the Plaintiff had. 
not performed his Agreement, or paid the ſaid 231. los. and ſo 
they would have had it, that the Plaintiff onght to have ſhewn 
ſome particular Inſtance of the Non-performance by the Defendant ; 
as to ſay the Plaintiff tender'd to him a Writing which he had re- 
fuſed to ſign, and that the Defendant had not delivered his Part of the 
Ship; Ani they that twwere of Counſel with the Defendant would have 
ir, that the Plaintiff ought to have done the. firſt Aft, (that is) to 
tender the Writing, but the Court ſeemed clearly of Opinion, that the 
Defendant was to ſell his Part by a Writing, and therefore it was 
Vis Buſineſs to make and tender that IWritine, as where there is a 
Covenant to make a- Bond, the Civenantor is to make and tender it ; 
and it was ſaid by the Court that this being upon a mutual Promiſe 
zbe Breach was well aſſen'd, eſpecially after a Verdict; but T leace 
t 10 the Fudicious, whether the above Averment in ſhewing the 
above Particulars is not material; and it may be perceived I hace 
alter d the Declaration, that it might not be lialiè to either of the 
Objettions, zwhich I apprehend is better in this Manner, if the 

Nature of the Gaſe will bear it. . 
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Clraft againſt Boite. 
1 Trinity 20, 24 of King Charles the Second. Roll 9oꝛ. 


4 Saund. 241, London. Be it remember d that heretofore, (to wit) in the Term of 
285 983s! + St. Michael laſt paſt, Foſeph Craft a Clergyman, by Daniel Mar. 
2 Declara: 79d his Attorney, came before our Sovereign Lord the King at Jef. 
tion fo: minſter, and brought here into his ſaid Majeſty's Court his Bill a. 


«10205 1p0- gainſt Joſeph Poite, being in the Cuſtody of the Marſhal, and I; 


"eh 
42 


ken of / 1 
ei forth, in an Action of Treſpaſs upon the Caſe, and there are Pledges 


for proſecuting, (that is to ſay) John Doe, and Richard Roe; which 
ſaid Bill follows in theſe Words (to wit) London. Joſeph Craft a 
Clergyman, complains of Zoſeph Boite, being in the Cuſtody of the 
Marſhal of the Marſbalſey of our Sovereign Lord the King, before 
the King himſelf, for this Cauſe, (to wit) That whereas the ſaid 7oſeh 
Craft is a good, true, pious, and honeſt Subject, and liege Perſon of our 
Sovereign Lord the King, and hath always from the Time of his 
Nativity hitherto carried, behaved, and governd himſelk, as ſuch, a 
good, true, pious, faithful and honeſt Subject, of our ſaid Sovereign 
Lord the King, and of his late Majeſty King Charles the Firſt, and 
hath been all his Life-time hitherto held, reputed, and eſteem of a 
good Name, Character, Condition, Converſation and Reputation, as 
well by a great many worthy Perſons as others, great and faithful 
Subjects of our ſaid Sovereign Lord the King, with whom the faid 
Joſeph Craft hath been acquainted ; and moreover hath hitherto re- 
mained and continued as ſuch, a faithful, and honeſt Subject of his pre- 
ſent Majeſty, uncharged, untouch'd, and unſuſpe&ed of any kind of 
Theft, Felony, Fraud, Deceit, or the Guilt, or Suſpicion of any ſuch 
enormous Crimes, or either of them, by means of which good Name, 
Character Condition, Converſation and Reputation; and by rea- 


Oxf.rd for four Years and upwards, had gain d the Favour and good 
Will of ſeveral Peers, and Noblemen of this Kingdom of England ; 
and the ſaid Zoſeph Craf?, for the Space of three Years laſt paſt hath 
been, and now is a Miniſter of the Goſpel, in the Holy and Eſtabliſh'd 


Church of this Kingdom of Fngland, and hath taken upon himſelf 
the Holy Orders of the ſame; and during the whole Time laſt 
above-mention'd, remain'd in that Function, with the higheſt Praiſe 
and Commendation for his Exemplary Zeal for Piety, Innocency | 
and Integrity, ſo that he had thereby gain'd and obtain d, not only 
the Love and Good-will of all his Neighbours, and other faithful 
Subjects of our ſaid Sovereign Lord the King, and of the ſaid 
ſeveral Peers and Noblemen, but alſo had daily reap'd and receiv d 
ſeveral great Gains, Profits and Advantages, for the more ample an 
| he Giava- better Support and Livelihood of the ſaid Foſeph Craft, an 
T whereby his Wealth had been greatly increas'd. Nevertheleſs the 
ſaid Zoſeph Boite well knowing the Premiſles, but contriving, al 
malitiouily intending to deprive the ſaid Joſeph Craft of his Good- 
name, Character, Credit, Eſteem and Reputation which he had be- 
fore been endued with, and to bring the ſaid Foſep2 Craft into an op- 
. . = f | | probriol 
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-robrious Scandal, and the Diſpleaſure of all Perlons, as well thoſe 
of Worth, as others good and faithful Subjects of our ſaid Sovereign 


Lord the King, and eſpecially of his Neighboars and Friends, and 
to cauſe the ſaid Joſeph Craft to be puniſhed acording to the Statutes 
and Laws of this Kingdom of Eng/and, made and provided for thoſe 
| who ſhould commit any fort of Theft or Felony, on the 2oth Day of 
| Ofober, in the 20th Year of the Reign of his preſent Majeſty at 


London, (to wit) at the Pariſh of St. Mary Pow, in the Ward of 


Cheap, in the Preſence and Hearing of ſeveral of his Majeſty's faith- 


ful Subjects, then and there being Preſent, And hearing the ſame | 
falſly and malitiouſly ſpoke, aflerted, publiſhed and proclaimed with 


a loud Voice theſe following falſe, fictitious, ſcandalous and oppro- 


brious Enghiſh Words of the ſaid Foſeph Craft, (that is to ſay) /ook, 


there is a young thieviſh Rogue, (meaning and pointing with his The Words, 


Finger to the ſaid Zoſeph Craft, the now Plaintiff ) didſt ever ſee ſuch a 
tbieviſh Rogue, he (again meaning the ſaid Zoſeph. Craft) bas ſto/n 
2004. Worth of Plate out of Wadham College, (meaning WYadhbam 
lege, in the Univerſity of Oxford;) and the fad Joſeph Bat 


continuing his Malice againſt the ſaid Zoſeph Craft, afterwards 


(to wit) on the 21ſt Day of October, in the ſaid 20th. Year of the 


| Reign of his preſent Majeſty, at London aforeſaid, in the ſaid Pariſh 


and Ward, falſely and malitiouſly ſpoke, aſſerted, and with a loud 
Voice, publiſhed and proclaim'd theſe other following, - falſe, fictiti- 


ous, ſcandalous, and opprobrious Engliſh Words, of the ſaid Foſeph Drier 
Craft, in the Preſence and Hearing of ſeveral of his Majeſty's Sub- Wozws: 


E jets, and of the ſaid Zoſeph Craft's Neighbours and Friends, then and 
there hearing the ſame, (to wit) Jidft ever ſee ſuch a thieviſh Rogue, 


| (meaning, and pointing his Finger at the ſaid oſeph Craft the nor 


_ Plaintiff ) Se (again meaning the ſaid Joſeph Craft) ſtols 200 l. worth 


of Plate out of Wadham College, (meaning Wadbam College, in 
the Univerſity of Oxford) whereas, in Truth the ſaid Foſeph Craft 
never was guilty of, or committed the ſaid Felonies, or either of 


them, or any ſuch like Crime; by means of which ſpeaking, pro- 
claiming, and publiſhing the ſaid ſeveral falſe, fictitious, ſcandalous, 
and opprobrious Engliſh Words, the ſaid Joſeph Craft is not only 
injured and hurt in his good Name, Character, Reputation and 
Eſteem, but alſo ſeveral of his Majeſty's Subjects on that Occaſion, 


every Day more and more withdraw themſelves from the Acquain- 


tance of the ſaid Zoſeph Craft; and the ſaid Foſeph Craft bath been 
oblig d and compell'd to expend. great Sums of Money and to under- 
90 a great deal of bodily Pains and Labour to make manifeſt his In- 
nocency in the Premiſſes, to the Damage of the ſaid Joſeph 200 l. 
and thereof he brings this Suit, and ſufficient Proof of the Premiſſes. 
And now at this Day, (that is to ſay) on Saturday next af 
Oaves of K. Hillary, (to which Day the ſaid Joſeph Boite had 
leave to imparl, and then to anſwer to the ſaid Bill, and fo forth; ) as 
well the ſaid Joſeph Craft by bis ſaid Attorney, as the ſaid Foſeph 


Boite by Andrew Loder his Attorney, come before our Sovereign 5 
Lord the King at Meſtminſter; and the ſaid Foſeph Boite de- 


fends the Force and Injury, and fo forth, and ſaith, that the ſaid. 
Foſeph Craft ought not to have or maintain. his ſaid Action againſt 
him thereof, becauſe he faith, that long before the ſaid ſeveral Times, 
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Iuftifies the when the ſaid Words ſpecified in the ſaid Declaration were ſuppoſedio 
ccords. be ſpoken by the ſaid Foſeph, (that is to ſay) on the firſt Day d 
June, in the 20th Year of the Reign of his preſent Majeſty, the aig 
Foſeph Craft feloniouſly, and as a Felon ſtole, took and carried 3. 
way three Ounces of Silver Plate, of the Goods and Chattels of the 
Wardens, Fellows and Scholars of Wadham College, in the Uni. 
verſity and City of Oxford, in the County of the ſame City, at the | 
faid City of Oxford, in the County of the ſame City, by which the 
ſaid Zoſeph Boite, afterwards (to Wit) on the ſame 2oth Day of 
Oftober, in the ſaid 2oth Year of the Reign of his preſent Majeſty, 
in the Pre ſence and Hearing of ſeveral of his Majeſty's faithful Sub. 
jects, being then and there preſent, and hearing the ſame ſpoke, af. 
ſerted, and with a loud Voice, publiſhed and proclaim'd to and of 
the ſaid Joſeph Craft, the Enghſh Words ſpecified in the ſaid De. 
claration, (here reciting the firſt Wirds) and afterwards (to wit) on 
the 21ſt Day of October, in the ſaid 2oth Year at London aforchiid, 
in the faid Pariſh and Ward, he the ſaid Zoſeph Boite likewiſe ſpoke, 
aſſerted, and with a loud Voice, publiſhed and proclaim'd to and of 
the ſaid Zoſeph Craft the other Words ſpecified in the ſaid Declarz. 
tion, (to Wy didſi ever, &c. (here reciting the other Words in th 
Declaration, concluding thus) as it was lawful for him to do for the 
Reaſons above; and this he is ready to verify; whereupon he prays 
Judgment, whether the ſaid Zoſeph Craft ought to maintain his ſaid 
Action thereof againſt him, and fo forth. | h 


Kepticationz And the fad Foſeph Craft ſaith, that he, notwithſtanding any thing 


That the above alledged by the ſaid Zoſeph Boite, in his ſaid Plea, ought not 


Om to be precluded from having his ſaid Action thereof againſt the ſaid 


Wozvs of Foſeph Boite, becauſe he faith, that the ſaid Foſeph Boite of his own 


his own Wrong, and without any ſuch Cauſe, as is above alledged by the 
— 2 ſaid Zeſeph Boite, in his ſaid Plea, on the ſame 20th Day of Oftober, 
ſuch Cauſe, in the ſaid 2oth Year of the Reign of his preſent Majeſty at London 
Ae aforeſaid, in the faid Pariſh and Ward, ſpoke, aſſerted, and with a loud 
alledg'd in Voice proclaimed and publiſhed of the faid Foſeph Craft the faid 
his Plea. PFnglih Words firſt above ſpecified in the ſaid Declaration, (to wit) 
look there's a young thieviſh Rogue, (here reciting the Words firſt a. 
boze-mentioned in the ſaid Declaration;) and alſo afterwards, (to wit) 

on the ſaid 21ſt Day of October, in the ſaid 2oth Year, the faid 

Joſeph Boite ſpoke, aſſerted, and with a loud Voice proclaimed and 

publiſhed of the ſaid Joſeph Craft the laſt other Engliſb Words a. 
bove-mentioned in the ſaid Declaration, (to wit) didſi ever ſee ſuch 

a thieviſh Rogue, (here reciting the ſaid other Words concluding 


© The Jtue, 72s) in ſuch Manner and Form as the ſaid Foſeph Craft has above 


thereon declared againſt him; and this he prays may be enquired o 
by the Country; and the ſaid Zoſeph Bott prays likewiſe the fame. 


Che Cafe, After a Verdict, Saunders moved in Arreſt of Judgment, alledeiy, 


1 Saund.247. that in this Caſe there was a Miſtrial; for the ſpeaking the Woras u 
London, was confeſt by the Defendant in his Juſtification ; 4 ud fle 
Point of the Iſſue was, whether the Plaintiff committed the Fel 
alledged by the Defendant in his Fuſtification or no; which Was F 

Matter triable, and ought to bave been tried at Oxford, and 17 4 


— — — 7 
— rr 
s a ane a. 3 — — 5 
* 


—.— ie on the Caſe, | 


the Caſe of Ford and Brook, in Crook Eliz. 261. where an Action 
for Slander of Perjury was brought againſt the Defendant at 
Dale in Eſſex; the efendant juſtifies, that he was perjur d at 
Weſtminſter, and the Venue was awarded from the County of Mid- 
dleſex; and ſo is the Caſe of Boyer and Jenkins in Moor's Re- 
orts, 410. and it was clearly ſo at Common Law; but the Queſtion 
was upon the new Statute of the 16 & 17 Car. 2. cap. 8. by which 
it is Enacted, that no Judgment ſhall be arreſted or reverſed, for that 
there was no right Venue, ſo as the Cauſe was tried by the Jury of 
the proper County where the Action was laid; and Saunders aged, 
that is ought to be interpreted, that the Cauſe ſhall be tried in the 
proper County where the Iſſue ariſes ; and here it ariſes in Oxford- 
| ſhire; for if a literal Conſtruction be put upon that Statute, it will 
ouſt all the Trials by the proper County where a local Fuſtification is 
pleaded, which ariſe out of the County where the Action is laid, 
as where it is for a falſe Impriſoument at London; and the Defen- 
dant juſtifies at Oxford as Sheriff of Oxfordſhire, and traverſes be- 
ing guilty at London; now if the Iſſue ſhould be join d upon the 
Cauſe of Impriſonment, it ought to be tryd in Oxfordſhire, but by 
this Conſtruttion it might be tryd at London; ſo that in this Caſe 
Saunders argued, that a crong County was not aided or intended to 
be aided by that Statute ; and Twiſden was ſtrongly of that Opi- 
nion; but Keeling, Chief Fuſtice Rainsford and Morton, were of 
the contrary Opinion; and 2 was given for the Plamtiff; 
but Ouere whether this be Law, for 2 Mod. 24. is to the Contrary. 
And fee further the following Caſes relating thereto. 1 Mod. 37, 
199. 2 Mod. 24. 1 Lev. 207, 208. 1 Sid. 326. 1 Vent. 22, 10, 
263, 272. 2 Lev. 122, 164, 165. 2 Jo. 92. Ray. 392, 398. 3 
Keb. 350, 371, 509. 6 Mod. 82. 2 Saund. 258. 3 Mod. 124. 
5 Mod. 223. 2 Salk. 668. Tub 


Robins againſt Robins, 


Cornwall. Stephen Robins, Gent. complains of John Robins, Gent, 2 Salk. 727. 
being in the Cuſtody of the Marſhal of the Marfhaley of our Sove- 47 _ 
reign Lord the King, before the King himſelf; for that whereas on litiouſiy 
tne 28th Day of May, in the fifth Year of the Reign of our ſaid Puig to 
Sovereign Lord the King, he the ſaid Sephen Robins was indebted when the 
to the ſaid 7ahn Robins in the Sum of ten Pounds and no more, for Sum due 
_ Goods ſold and deliver d by the ſaid Stephen, ro him the ſaid John, was but ol. 

and the faid Stephen was not at that Time indebred to the ſaid | 
John in any other greater Sun ou auy other Account whatſoerer ; 
nor had the ſaid Fohn any legal Cauſe of Action againſt him the ſaid 
Stephen, on any other Account whatſoever, ſo as the ſaid Stephen 
ought to have been arreſted, put in Priſon and detained, until the 
laid Fephen could find ſufficient Sureties to anſwer to the ſaid John 
in ſuch Action. Nevertheleſs the ſaid John well knowing the Pre- 
miſſes, but contriving, and malitiouſly intending, unjuſtly to bring 
into Trouble, oppreſs, damnify, and detract the ſaid Stephen in his 
Credit and Reputation, he the ſaid 7Zohn on the 28th Day of May, 
in the lixth Year of the Reign of our ſaid Sovereign Lord the King 
at Bodmin in the ſaid County, zpor his corporal Oath, depoſed be- 
„ fore 
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Actions on the Cafe. 
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fore a 
Oub, that the ſaid Stephen Robins at the Time of the ſaid ſokn 
Robins's raking ſuch Oath was juſtly indebted to him the. ſaid John, 


J. NM. a Commiſſioner, lawfully authorized to \adminifter ich 


in the Sum of forty Pounds and upwards, for Goods ſold and gh. 
liver 'd by the ſaid John to the ſaid Stephen; and the ſaid John after. 
wards, (that is to {ay) on the ſixth Day of June, in the ſaid fix 
Year of the Reign of his ſaid preſent Majeſty, cauſed the aig 


Stephen to be arr eſted, under a Pretence and Colour of a Proceſs at 


Law, for the Sum of forty Pounds; and altho' the ſaid Stephen wa, 
always ready to have appear d to any legal Proceſs for the ſaid Sum 


of ten Pounds that was really, and in Truth due from him the fad 


j 


Stephen to the ſaid John, and to anſwer. to the ſaid Fohn according 
to the Tenor of ſuch Proceſs. Notwithſtanding which he the ſaid 
Jol, the ſame Day and Year laſt above-mentioned, malitiouſſy 


| cauſed and procured the ſaid Szephen to be arreſted and 'impriſon'd at 


Bodmin aforeſaid, and to be there in Priſon detain'd for no other Cauſe 
but that the ſaid Stephen was not able to find ſufficient Sureties to an- 
ſwer to the ſaid 7ohn, according to the Tenor of the ſaid Proceſs 
ſued out as above for the ſaid Sum of forty Pounds, whereby the ſaid 
Stephen was compell d to lay out and expend ſeveral large Sums of 
Money for his Support in the ſaid Priſon ; and during the Time he 
continued there on that Occaſion, his neceſſary Affairs remain d un- 
done; and beſides, the ſaid Szephen was thereby greatly injured in 
the means of getting his Livelihood for himſelf and Family ; and it 


was a manifeſt Vexation and Trouble to his Mind, as well as tended 


to a great Diſcredit and Diſgrace of him the ſaid Srephen ; where- 
upon the ſaid Szephen declares, that he is injured and endamaged to 
the Value of one hundred and fifty Pounds; and thereof he brings 
this Suit, and ſufficient Proof, when the Court will conſider thereof. 


Tt may be perceived in 1 Salk. 15. that the Precedent from whence 
this was taken was held ill, becauſe the Plaintiff ought iu have 
ſhewn, that he was indebted to the Defendant in ſo much Money, 
and that the Defendant took out ſuch a Writ for ſo much more, on 
Purpoſe to hold him to Bail; hozp elſe, ſays the Court, can it appear 
to us, whether, and how far, he might be held to Bail in that A.- 
lion; therefore I have alter d the Declaration as I apprehend it 
ſhould be, and have here inſerted, that the Defendant made an A 


fidavit purſuant to the late Act of Parliament for ſo much Money, 


ohen in Truth there was no more due than the Sum of ten Pounds ; 


whether that is abſolutely Neceſſary I wwill not determine; but cer- 


tainſy "tis a great Aagravation to fhew it; and ſuch Affidavit 


muſt now be filed before the Plaintiſ can have his Writ ; there 
fore it is eaſily to be had in Evidence; and Note, in 1 Saunders 


228. "tis ſaid this Action lies not till the Original Action 1s at. 


termined. 
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Trinity Term, the Fourth of King William and Queen Mary. C. B. 
LY Roll 306. | 


Middleſex. Fuſtinian Iham, late of Lampert, in the County of; Lev. 356, 
Northampton, Baronet, was attach d to anſwer to Dorothy Panton, A Declara- 
Widow, in an Action; whereas according to the Law and Cu- tion fo neg: 
tom of this Kingdom of England, of our Sovereign Lord and Lady the —— fire 
King and Queen, hitherto uſed and approved of, every Man and Wo- whereby the 
man of this Kingdom of England is bound ſafely and ſecurely to . 
keep their Fire by Day and Night, ſo that no Damage may in any wiſe were burnt 
happen to any Perſon of this Kingdom by Fire, for want of due Care down. 
thereof; wherefore the ſaid 7u/tinian kept his Fire at the Pariſh of St. The Writ, 
Martin in the Fields, in the ſaid County, in ſo negligent and careleſs 
a Manner, that by the Defect of taking due Care of ſuch Fire, certain 
Houſes, Edifices and Buildings of the ſaid Dorothy, of the Price of 
10001, were there burnt and deſtroyed, to the great Damage of the 
ſaid Dorothy, and contrary to the ſaid Law and Cuſtom, and ſo forth, . 
And whereupon the ſaid Dorothy, by Thomas Goodall her Attorney The Decla- 
complains, that whereas according to the Law and Cuſtom of this their ration, 
ſaid Majeſties Kingdom of England, hitherto uſed and approved of 
therein, every Man and Woman of this Kingdom of England is fetting forth 
bound, ſafely and ſecurely to keep, and take Care of their Fire by the General 
Day and Night, ſo that for want of ſuch due-Care of their ſaid Fire, prot — 
no Damage may in any wiſe happen to any Perſon of the ſaid King- | 
dom. Nevertheleſs the ſaid Juſtinian on the ſixth Day of May, in The Beach, 
the firſt Year of the Reign of their ſaid preſent Majeſties, kept his Fire at 
the Pariſh of St. Martin in the Fields, in ſo negligent and careleſs Man- 
ner, that for want of due Care thereof, certain Houſes, Edifices and 
Structures, (that is to ſay) ſix Stables, fix Haylofts, and three Lodg- 
ing-rooms of the ſaid Dorothy, of the Price, and ſo forth, were 
there burnt down and deſtroyed, to the great Damage, and ſo forth, 
and againſt the Peace, and ſo f,rth. Whereupon the ſaid Dorothy 
ſays ſhe is injured and endamaged to the Value of one thouſand 
Pounds; and thereof ſhe brings this Suit, and hath good and ſuffi- 
cient . Proof of the Premifles, when the Court will conſider 
thereof. 1 Vo j 
And the ſaid Juſtinian, by Charles Draper his Attorney, comes The Plea of 
and defends the Force and Injury, when, and ſo forth; and ſays, Hot guilty, 
that he is in no wiſe Guilty of the Premiſles above charg'd upon him, 
as the ſaid Dorothy above complains againſt him; and thereof ats 
himſelf upon the Country, and the ſaid Dorothy does likewiſe the 
ſame; therefore the Sheriff is commanded, that he cauſe to come hither 
on the Oitave of the Holy Trinity, Twelve, and fo forth, by whom, 
and ſo forth, and who neither, and ſo forth; to recognize, and ſo 
forth, becauſe as well, and ſo forth. Afterwards on the Day, and at The Poſtea: 
the Place within contained, the within named Dorothy Panton, Widow, 
comes hither by her Attorney within mentioned; and the within written 
Sir 7uſtinian Iſbam, Baronet, tho ſolemnly required comes not, 
but makes Default; therefore let the Jury within mentioned be ac- 
cepted of againſt him thro his Default; and the h of that Jury 
having been ſummon' d, are come hither, who being elected; tried 
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Actions on the Cafe. 
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and ſworn, to declare the Truths of the within Contents, ſay Upon 
their Oaths, that before the ſaid Time, when the within "mentioneq_- 
fix Stables, fix Haylofts, and three Chambers of the ſaid Doro h 
Panton, are ſuppoſed in the within written Declaration to have he 


burnt down, and deſtroyed, (that is to ſay) on the firſt Day of Avril 
in the within written firſt Year of the Reign of their preſent Maje- 
ſties, ſhe the ſaid Dorothy Panton was ſeized in her Demeſne, as o , 
Fee, of and in the ſame fix Stables, fix Haylofts, and three Chamber; EK 
with the Appurtenances, ſituate and being in the within written Paris, 
of St. Martin in the Fields, in the County of Middleſex ; and be. 
ing ſo ſcized thereof, afterwards, and before the ſaid Time when, 474 
ſo forth, (to wit) on the firſt Day of April, in the ſaid firſt Vear 
| ſhe the ſaid Dorothy demiſed to the ſaid Sir Juſtiniam Iham, Bart 
the now Defendant, one Stable, and one Hayloft, with the Appur- 
tenances, for him the ſaid Sir Juſtinian Iſbam, and his Aſſigns 10 
| have and hold the ſame from the ſaid firſt Day of April, in the fad 
firſt Year, for one Week then next following, and ſo from one Week 
to another, ſo long as the faid Dorothy and Juſtinian ſhould think ft, 
for the Rent of 8 5. of lawful Money of England for every Week, 
ſo long as the ſaid Juſtinian ſhould have and hold the ſaid Stable 

and Hayloft, with the Appurtenances, by Virtue af the ſaid Demiſe, 
And on the ſame firſt Day of April, in the faid firſt Year, ſhe the 
ſaid Dorothy demiſed five Stables, five Haylofts, and three Cham- 
bers, with the Appurtenances, the Reſidue of the ſaid Tenements 
and Premiſſes to five other Perſons, for divers Terms and Times then 
to come; and on the fame firſt Day of April, in the ſaid firſt Year, 
the ſaid Juſtinian Iſbam entred into the ſaid before mentioned de- 
miſed Stable and Hayloft, with the Appurtenances, and was poſſeſod 
thereof; and on the ſame firſt Day of April, the ſaid five other 
- Perſons entred into their five Stables, five Haylofts, and three Cham- 
bers, with the Appurtenances, demiſed to them as aforeſaid, and were 
reſpectively poſſeſs d thereof. And the ſaid Juſtinian being poſleſsd | 
as aforeſaid of. one Stable, and one Hayloft, with the Appurtenances, 
as Tenant to the ſaid Dorothy, by Virtue of the ſaid Demiſe, and 
they the ſaid five other Perſons being poſleſs'd, as aforeſaid. of the Re- 
ſidue of the ſaid Tenements, with the Appurtenances, by Virtue of 
the ſaid Demiſe made to them as aforeſaid, as Tenants alſo to the 
ſaid Dorothy, (the Reverſion of all and ſingular the Premiſſes, with 
the Appurtenances belonging to the ſaid Dorothy) a Fire through the 
Negligence of the ſaid Juſtinian, happen'd to begin in the aid 
Stable, demiſed aforeſaid to the ſaid Zuſtinian, and being in his 
Poſſeſſion by Virtue thereof. And on the ſame ſixth Day of May, 
in the ſaid firſt Year, it burnt down, and totally deſtroyed, as well 
the ſaid Stable and Hayloft, with the Appurtenances demiſed to, and 
in the Poſſeſſion of the ſaid Juſtinian, as alſo the ſaid other five 
Stables, five Haylofts, and three Chambers, with the Appurtenances 
demiſed as aforeſaid to the ſaid five other Perſons, and then being 
likewiſe in their reſpective Poſſeſſions; but whether upon the whole 
Matter aforeſaid found by the ſaid Jury in the Manor aforeſaid, the 
ſaid Juſtinian is Guilty of the Premiſſes within charged upon him, the 
ſaid Jury are altogether ignorant, and therefore they pray the Advice 
of their Majeſties Juſtices at Veſtminſter; and if upon the ſaid whole 
Matter found by the ſaid Jury in the Manner aforeſaid, it ſhall * 


\ 


ak. 
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to their Majeſties Juſtices at We/iminſter, that the ſaid Fuſtinian is 
guilty of the Premiſſes within charged upon him; then the ſaid Jury 
upon their Oaths ſay, that the ſaid Juftiniam is guilty of the Premiſ- 
ſes charged upon him in ſuch Manner and Form as the ſaid Dorothy 

within complains againſt him ; and in that Caſe do afleſs the Damages 
of the ſaid Dorothy, occaſion'd by the burning down, and deſtroy- 
ing of the ſaid one Stable, and one Hayloft, demiſed as aforeſaid to 
the ſaid Juſtinian, beſides her Expences and Coſts laid out by her 
about her Suit in this Cauſe to 15 /. and do aſſeſs the Damages of 
the ſaid Dorothy, occaſioned by the burning down, and deſtroying of 
the Reſidue of the ſaid Meſſuages and Premiſſes, with the Appurte- 
nances, befides her ſaid Expences and Coſts to 85 J. and for her Ex- 
pences and Coſts to 40 5s. but if upon the ſaid whole Matter found 
by the ſaid Jury in the Manner aforeſaid, it ſhall appear to their 
ſaid Majeſties Juſtices at Weſtminſter, that the ſaid Juſtinian is in no 
wiſe guilty of the Premiſſes within charged upon him; then the ſaid 
Jury ſay upon their ſaid Oaths, that the ſaid Juſtinian is in no wiſe 
guilty of the Premiſſes within charged upon him, as the ſaid Sir Ju- 
ſtinian ham, Baronet, hath within alledged in his Defence; but be- 
cauſe the Court, &c. 


The chief Queſtion upon this Special Verdict was, whether the 3 Lev. 359. 
Action would lie by the Leflor againſt her Leſſee or Tenant at Will; | 
and as to that it was reſolved it would. not, as to the Stable de- 
miſed to him; but that the Action 2yould well lie as to the Stables 
demiſed to the other Perſons ; and although the Writ was, that no 
Damage might happen to any Perſon whatſoever, and not to the 
Owners of the Neighbouring Houſes, yet the Court, as to that, held 
5 TE was maintainable. This Caſe is likewiſe reported in Sal- 

keld 19. - oo „%% Op | 


 Michaelmas the Thirty-fifth of King Charles the Second. C. P. 
Roll 459. . 


London. Thomas Kenſey, late of London, Vintner, Robert Fen- 3 Lev. 111, 
wick, late of London, Vintner, John Howard, late of London, Car- 33 
penter, and ohn Fitch, late of London, Bricklayer, where attach'd tion fo dig- 
to anſwer to Henry Barwell, Eſq; in an Action of Treſpaſs upon the ging in ſuch 
Caſe ;and he on th ſaid Henr | . 1 manner, and 

% ; and whereupon the faid lens, by Samuel Moor his Attorney com- fo near the 
Plains, that whereas the ſaid Henry on the 24th Day of April, in the 34th Plaintiff's | 
Year of the Reign of his preſent Majeſty Char/es the Second, King of Pouſe that it 
England, and ſo forth, did, and long before had dwelt with his Family thut te us 
England, and ſo forth, did, and long before had dwelt with his Family that he was 
at London, (to wit) in the Pariſh of St. Dunſtan in the Weſt, in the forced to re- 
Ward of Farringdon without, in a Meſſuage ſiruate, and lying in the — ub 
laid Pariſh and Ward, and then carried on, and exerciſed the Art and tion, and 
Myſtery, or Trade of a Sadler, in the ſaid Meſſuage, and in a Shop, Was not able 


| : { h to carry on 
Parcel of the ſame, and had prepared and intended to have uſed, exerciſed, his Trade ot 


and continued his Dwelling and Imployment in his ſaid Art and My- a Sadler 

ſtery of a Sadler, in the ſame M eſſuage and Shop, for the Space of a therein. 

Year then next to come ; (he the ſaid Henry Barevell, then having | 

a legal Right and Title to continue and dwell. in the ſaid Meſſuage 

and Shop, and there to uſe and exerciſe his ſaid Art and Myſtery for 
10 
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19s Attions on the Cale. 
_— ſo long Time) for the better Support and Maintenance of himſelf and 
2 Family. Nevertheleſs the ſaid Thomas Kenſey, Robert Fensvicſ 
John Howard, and John - Fitch, well knowing the Premiſſes, but 
contriving, and malitiouſly intending to hinder and deprive him of 
dwelling with his Family in his ſaid Meſſuage, and alſo of the Ex. 
erciſe of his ſaid Trade in the ſaid Meſſuage and Shop, on the 24th Day 
of April, in the Year aforeſaid, at London aforeſaid, in the ſaid Pariſ 
and Ward, they pulled down, and laid to the Ground, the Foungs. 
tion of a certain Houſe next adjoining to the ſaid Meſſuage of the ſaid 
Henry Barzell, and dug the Soil and Ground, there contiguouſ}y 
adjoining to the ſaid Meſſuage of the ſaid Henry Bareell in ſuch 
Manner, and ſo near the Foundation of the ſaid Meſſuage of the ſaid 
Henry Barevell, and caſt forth ſo great a Quantity of Earth, coming 
from thence, that by digging of the ſaid Soil and Ground, and caſting 
forth the Earth proceeding from thence, a great Part of the ſaid 
Meſſuage of the ſaid Henry Barzzell, then and there fell to the 
Ground, and the Remainder of the faid Meſſuage became totally 
disjoined, waſted and ſpoiled ; by Reaſon whereof he the ſaid Henry 
Barezwell was oblig'd and compell'd with himſelf and Family, to de- 
part from their ſaid Habitation, and continue to live out of the 
ſame, for the Space of eleven Months then next following; and dy- 
ring all that Time, was compell'd and oblig'd to lay out great Sums 
of Money, as well in and about procuring, and providing ancther 
| Habitation for himſelf and Family, and for the removing himſelf, his 
Family, Goods and Merchandizes -to ſuch other Habitation ; as alſo 
by Reaſon of his Payment of Rent for his ſaid Meſſuage (ſo as 
aforeſaid pulled down) for the ſaid Space of eleven Months; and alſo 
he the ſaid Henry Barwell at London aforeſaid, in the ſaid Pariſh and 
Ward, during all that Time totally loſt, and was depriv'd of all the 
Uſe and Exerciſe of his ſaid Art and Myſtery in the ſaid Shop, (that 
Shop being well known and accuſtom'd, and to which ſeveral 
Noblemen, and others, Subjects of our ſaid Sovereign Lord the King, 
uſed to repair to buy Saddles, and ſuch other Goods and Merchan- 
dixes, as belong d to the ſaid Art and Myſtery of the ſaid Henry Bar- 
oel): Whereupon the ſaid Henry Barwell ſaith, he is injured and 
endamaged to the Value of 300 ,. and therefore he brings this Suit, 
and hath good and ſufficient Proof of the Premiſſes, when the Court 
wWuill conſider thereof. . „ 
The Defen= And the ſaid Thomas Kenſey, and Robert Fenwick, by Robert 
vants plead Bird their Attorney, and the ſaid 7ohn Howard, and John Fitch, 


OT by Thomas Pareiter their Attorney, come and defend the Force and 
Attion, (to Injury, when, and ſo forth, and ſay that the ſaid Henry ought not to 
5 have his ſaid Action thereon againſt them, becauſe they plead, that 

Iately, before the ſuing out of the ſaid original Writ of the ſaid Hem) 
That in (that is to ſay) in the Term of St. Michael laſt paſt, the ſaid Hei), 


Michaghnes and one Suſannah Barewell, Spinſter, impleaded one Robert Bird, 
erm laſt, 


the Dlaingie and them the faid Robert Kenſey, Robert Fenzwick, Fohn N 4, 
and one S. B. and 7ohn Fitch, and one ohn Stephens now deceas d, in his 
 impleaded Life-time, by the Names of Robert Bird, late of London, Gentleman, 
yen, and Thomas Kenſey, late of London, Vintner, 7ohn Finch, late of 
one J. S. now f | 
deceaſed, London, Bricklayer, and John Stephens, late of London, —— In 
the Court of Common Bench of our Sovereign Lord the King 
in an Action of Treſpaſs, in which Action they the ſaid _ 
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Actions on the Cale, 197 
and Suſamab in the ſame Term of St. Michael laſt paſt; in decla- Sets fozth 
ring here in the ſame Court of Common Bench of our ſaid Sovereign Oh NEED: 
Lord the King, againſt R. B. and them the ſaid 7. K. R. F. J. Il. 
7, F. and the ſaid J. S. complain d by the faid Samuel Moor, their 
Attorney, that they the ſaid Robert Bird, T. K. R. F. J. H. and 
J. F. on the 24th Day of April, in the 34th Year of the Reign of 
his ſaid Preſent Majeſty, with Force and Arms, and ſo forth, dug in 
the Soil of them the ſaid Henry and Suſannah, under the Founda- 
tion of their Houſe, ſituate in the Pariſh of St. Dunſtan in the 

Vat, in the Ward of Farringdon without, London, and caſt 
forth the Earth proceeding from thence ; by which digging of the 
Soil, and under the Foundation of the ſaid Houſe, and caſting forth 
the Earth proceeding from thence, a great Part of the Houſe, of them 
the ſaid Henry and Suſannah fell to the Ground, and the Remainder 
of the ſaid Houſe became totally disjoin d, waſted and ſpoiled ; and 
by reaſon thereof, they the ſaid Henry and Suſannah, not only loſt, 
and were deprived of all the Profit and Benefit of their ſaid Houſe 
for a long time, (to wit) from the ſaid 24th Day of April, in the 
ſaid Year, until the Day of the ſuing out of the ſaid original Writ 
of them the ſaid Henry and Siſannab, but alſo ſeveral Goods and 
Chattels of them the ſaid Henry and Suſannah, (to wit) one 
hundred and fifty Saddles, to the Value of 150 J. twenty Bridles, to 
the Value of 15 /. ten Dozen of Halters, to the Value of 5 /. five 
Dozen of Bits, to the Value of 30 f. five Dozen of Stirrops, to the 
Value of 4/. (and ſeveral other Goods there recited) by the Fall 
of the {aid Houſe, were totally broken, ſpoiled and deſtroyed, and be- 
came of no Value to the ſaid Henry and Suſannah, and did them other 
Wrongs, and ſo forth, to the great Damage, and ſo forth, and againſt 
the Peace, and ſo forth. Whereupon they the ſaid H. and &. declared, 
that they were endamag d to the Value of 500 J. and thereof they 
brought their Suit, and ſo forth. And the ſaid R. B. in his own 
Perſon, and the ſaid T. K. and R. F. by Theodore Malpols their 
Attorney, and the ſaid J. F. J. H. and J. S. by the ſaid P. T7. 
their Attorney, then came and defended the Force and Injury, when, 
and fo forth, and pleaded, that they were in no wiſe guilty of the The Defen- 
 faid Treſpaſs, as the ſaid H. and &. had declared againſt them; and dants Plea, 
thereof they put themſelves upon their Country, and the ſaid H. and The Inue. 
S. did likewiſe the ſame ; therefore the Sheriff was commanded that ge 
ſhould cauſe to come hither in fifteen Days from the Day of St. Martin, 
Twelve, and ſo forth, by whom, and ſo forth, and who neither, and {0 
forth, to recognize, and ſo forth, and becauſe as well; and (0 forth, at at yan 
which Day came hither the ſaid Parties; and ſo forth, 4 Sheriff writ,Conti: 
made no Return of the Writ ; therefore the Sheriff was as before nuances: 
commanded, that he ſhould cauſe to come hither, on the Oftare of 
St Hillary, Twelve, and ſo forth, to recognize in the Manner afore- 
faid; at which Day the Jury were reſpited in the ſaid Action be- 
tween the ſaid Parties, until the Oftave of the Purification of the 
Bleſſed Virgin Mary, then next following, unleſs Sir Frantis Pens 
berton his ſaid Majeſty's Chief Juſtice of the Common Bench aſſi end 
by Force of the Statute, aud ſo forth, had come before on Sattrday 
the third Day of February, then next following at Guildhall, Lo 
on; and on the ſaid Oftace of the Purificaticn of the Bleſſed 
Firgin Mary, the ſaid H. B. wy S. B, by their fail Attorney 
1 1 VV aff 
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* Note, this and the faid Robert Bird in his own Perſon, * as alfo the faid J. K 


Ahe Judg⸗ 


e 2 5 e ee 4g fr Irs 3 by Ps 9 p66 
Roy "> TY 8 ho S 2 2 * 1 


Was teft out > M x 5 md 5 their within contained ; 
MR F. J. F. FJ. H. and FS. by their Attorney within contained ca 
be, bs And 5. Res Tulle A whom, and ſo forth, then return 
appꝛehend 
thoughMil- N B. Eſq; and S. N. Spinſter; as alſo the within written R. 
toe have in- T. K. R. E J. F. J. H. and J. S. came by their faid e 
ſeited it. within mention d, on the Day, and at the Place within containeg 
be volles before Sir Francis Pemberton, Knt. his Majeſty's Chief Juſtice of the 
Common Beneh, and Adam Baynes, Gent. (he being aſſociated to him 
by Force of the Statute, and fo forth) and pe rt, of the Jury where. 
of Mention is within made, being ſummon'd, ſome of them, (to wit 
J. M. 8. H. 4.8. R. D. T. J. R. E. R. C. and Fl. M. come, and 
are ſworn upon that Jury; and becauſe the reſt of the Jurors of that 
Jury do not appear, therefore at the Requeſt of the ſaid H. and g 
and by the Command of the ſaid Chief Juſtice, others of the Standers- 
by elected for that Purpoſe, are by the within Sheriffs of Lyn 
newly appointed, the Names of whom are affiled in the within written 
Panel, according to the Form of the Statute in that Caſe made and 
provided; and the Jurors ſo newly appointed, (to wit) Z. A. J. H. 
J. J. and J. V. being required are come, who being elected, tried, 
and ſworn together, with the ſaid other Jurors before impanelled and 
| ſworn to declare the 'Truth of the within Contents, ſay upon their 
done ot the. Oaths, that the ſaid T. K. R. F. J. F. F. H. and J. & are guilty 
Defendants Of the within written Treſpaſs, in ſuch Manner and Form, as the 
are guilty, faid H. B. and F. do within complain againſt them, and do aſſeſs 
the Damages of the ſaid H. and S. on the Occaſion within written, 
| beſides their Expences and Coſts laid out by them about their Suit in 


That one is this Cauſe, at 121 /. and for their Expences and Coſts, at 53 5. and 44, 


not, and the ſaid Jurors upon their ſaid Oath further declare, that the 
{aid R. B. is not Guilty of the ſaid Treſpaſs, as the ſaid R. H. has 


within alledged in his Defence; therefore it was ſo conſidered that 


the ſaid H. B. and S. recover d againſt the ſaid T. K. R. F. J. F. J. H. 
views for ahe 300 7. S. their faid Damages aſleſs'd by the ſaid Jury in the Man- 


| Plaintiff as ner aforeſaid; and alſo 16 / 6s. 8 d. awarded by this Count, by 
Ew Wy Increaſe to the ſaid H. and S. at their Requeſt, for their faid 


foundguilty, Expence and Coſts, which ſaid Damages in the Whole amount to 
140 J. and that the ſaid T. K. R. E. J. F. J. H. and J. S. ſhould 
Foz the De- be taken for their Fine, and ſo forth; and that the ſaid Henry and 
_ — ac. Suſannah ſhould be amerc'd for their falſe Claim againſt the ſaid R. B. 
quitted, for that the ſaid R. B. was above acquitted by the ſaid Jury of the 
Treſpaſs aforeſaid. Afterwards, (to wit) on the 19th Day of June 
in the 35th Year of the Reign of his preſent Majefty, the fad . 

and S. came into this Court by J. H. conſtituted their Attorney by 4 


ſpecial Warrant made to him for that Purpoſe, and acktowledged, 


Satisfaition that Satisfaction is made to them for the ſaid Damages; therefore the 


acknow: faid 7. K. R. F. J. F. J. H. and F. S. are acquitted and dif 
leged by charg d of the ſaid Damages, and ſo forth, as by the Record and Pro- 


Attozner. ccedings thereof remaining here of Record in this ſame Court of his 


* 


ſaid preſent Majeſty may plainly appear. And the faid T. K. R. E. J. H. 


In Aver⸗ and J. F. further plead, that the ſaid Houſe mentioned in the Record 


ment ok the 


Identity of of the ſaid Recovery, to be the Houſe of the ſaid H. and S. and the 


the Houſes Meſſuage above ſpecified in the Declaration of the ſaid H. are one 
burnt dobon. and the | | 
FS 


/ 


Digging 


hither his Record in theſe Words: Afterwards the Within named 


ſame, and not different Meſſuages and Houfes; and that the 


1 
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igging in the Soil under the Foundation of the Houſe of the ſaid * of 4-4 . 
Henry and Suſannah, and caſting. forth the Earth proceeding from A 
thence, by which ſaid digging the ſaid Soil and Earth under the Foun- 
dation of the ſaid Houſe, and caſting forth the Earth proceeding from 
thence, a great Part of the ſaid Houſe fell to the Ground, and the 
remaining Part of the ſaid Houſe became totally disjoin'd, waſted, 
and ſpoil d, mentioned in the Record of the ſaid Recovery, and the 
pulling down, and laying to the Ground: the Foundation of the 
| ſaid Meſſuage next adjoining to the ſaid Henry, and the digging of | 
the Soil and Ground there contiguouſly adjoining to the Meſſuage of 
the ſaid Henry into ſo much of, and ſo near the Foundation of. the 
ſaid Meſſuage of the ſaid Henry, and caſting out the Earth procee- 
ding from thence in ſuch Manner, that by digging the ſaid Soil and 
Ground, and caſting out the Earth proceeding from thence, a great 
Part of the ſaid Meſſuage of the ſaid Henry fell to the Ground, and 
the remaining Part of the ſame became totally disjoined, waſted and 
ſpoiled, whereof the ſaid Henry above complains againſt them, 
are the ſame Digging, and ' Caſting out of the Earth, and not 
ſeveral or different Treſpaſſes, Matters and Things; and that the 
ſaid falling down to the Ground of a great Part of the Houſe, and the An Iver: 
totally disjoining, waſting and ſpoiling of the remaining Part of the Thom = ve 
ſaid Houſe, mentioned in the ſaid Record of the ſaid Recovery, and the falling 
the ſaid falling down to the Ground of a great Part of the Meſſuage, and down of the 
totally disjoining, waſting and ſpoiling, the remaining Part of the ſame, . 
whereof the ſaid Henry above complains againſt them, are the ſame 
falling down, disjoining, waſting and ſpoiling, and not ſeveral or dif- | 

ferent; and that the ſaid Henry Barwell, named in the Record of the an 3ver: 
 faid Recovery, and the ſaid Henry Barzwell likewiſe named now in ment of the 
the ſaid Writ and Declaration. thereon, are one and the ſame, and | gan a 
not different Perſons; and that the ſaid T. K. R. F. J. H. and of the Plain- 
F. H. named in the Record of the ſaid Recovery, and the ſaid T. K. tif, 
R. F. J. F. and J. H. now named in the ſaid Writ and Declaration the WE. 
of the ſaid Henry, are one and the ſame, and not different Perſons ; dants. 
and that the ſaid Damages before aſſeſs d in the. ſaid ſormer Action That the 
were aſſeſs d and recover d in full Satisfaction of all the Damages ſu- 2 Fes 
ſtained by the ſaid Henry Barell, on the Occaſion mentioned in the 1 = | 
ſaid Declaration in the ſaid former Action, (to wit) at London afore- tion were in 
ſaid, in the ſaid Pariſh and Ward; and this they are ready to verify; 8 . 
whereupon they pray Judgment, whether the ſaid Henry ought to , 
have his ſaid Action thereof againſt them, and ſo forth. 


» 
PTY 


* 


Zo which there was a Demurrer, and ſpecial Cauſes aſſigned in 
this Manner, (to wit) for that the ſaid Plea doth not directly, but 
evalively anſwer to the ſeveral Matters above charg'd upon the ſaid 
J. R. J. H. and J. F. and that it is defective in Form, and ſo 


Jorth; to which there was a Joinder in Demurrer. 


Upon the Argument of this Caſe the Oneſtion ar, 2vhether the 
Recovery pleaded above ſhould be à good Bar; and Chief Fuſtice 
ones Held, that it ſhould not. 1ſt, Becauſe the Treſpaſs in the for- 
mer Action, aud that ſet forth in this Declaration, are not the ſame, 
aud then the Averment of their Identity is repugnant and void ; for in 
the former Action the Digging is Rid 70 be in the Plaintifls Soil, 5 5 
e under 


3 Lev. 179. 


* 


| — tm — — — — — 2 —.;§Ä—[—᷑4 —„—¼Ʒ wed 8 

| under the Foundation of their Meſſuage; but in this Action it is laid, 
| De only ſo near the Foundation of the Plaintiffs Meſſuage. 2dly, The for 
Wh mer Action is brought by two Plaintiffs, for throwing down their 
=_ _ Meſſuage, and ſpoiling their Goods ; and this Action is brought by 
i OL one of them only, and for the Loſs of his Trade for eleven Months 
: "ih and in the other Action all the Time extends only to ſix or ſeq 
1 Months at fartheſt ; and therefore the Averment, that the Dam. 


: ges in the firſt Action were given in full Satisfaction is repignam 
and void. But Windham, Charleton and Levinz, zvere of the ©. 


5 | | trary Opinion, and Judgment was therefore given for the Defy. 
"8 — dant. And the Reaſons for their Fudgment were, 1ſt, That jy 
* 2bis Action it is not only ſaid ſo near, but that he dug into ſo much q, 


and ſo near the Fhundation, and therefore that was of the ſame So. 


— 4 — - 
— * 1 
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; N 8 nification, as to ſay he dug the Foundation it ſelf; for the Me wage 
— did not fall until the Foundation it felf was dug; for if it had fink 
i, | by only digging near the Foundation, then there was not any Time 
i 7 fr digging the Foundation it ſelf ; and therefore in digging the Fmy- 
=_ dation, and digging ſo much of, and ſo near the Foundation, are 
WW uh ſeveral Mays of expreſſing the ſame Thing. And as 10 the 
1 8 2d Point hey ſaid, that in the former Action, the Plaintiſts called 
„ the Meſſuage their Meſſuage, and the Goods their Goods, and there- 

ore it ought to be intended that they were Joint-Tenants in the Meſ- 


 ſuage, and Partners in the Goods. And as to the 3d Point they ſaid, 
that the Averment as to the Damages was not repugnant ; fir the 
WWords that mention that they loft all the Profit and Benefit of the 
Meſſuage, include the Trade in the Meſſuage ; for by the tumbling 
down of the Meſſuage there could be no Trade uſed therein, and then 
of Nece fr they muſt provide another —— for their Habitatim 
and Trade, and ſo it is within the Words of having loft all the 
Profit and Advantage of the ſaid Meſſuage ; and in the other Aim 
the Fury might, and ought to have given Damages for all that is 
laid in that Action, (to wit) for want of Habitation, Loſs in the 
Trade in the Meſſuage, as neceſſary Conſequents of the falling down 
of rhe ſame; as in an Action for Battery, the Fury always give Da- 
mages for the Cure, Pain, and Loſs of Time, as neceſſary Conſequents 
/ f the Battery without any ſpecial Damages laid in the Decara- 
5 | tion ; but ſuppoſe the Fury ought not to have given Damages for the 
L ofs of Trade in the Meſſuass yet aſter they have done ſo, and it is [0 
averred, and Judgment is thereupon given, it is a Bar in that Al- 
tion until it be reverſed by Attaint; as in Palmer and Lawſons 
Caſe in B. R. in an Aſſumpſit againſt an Executor, and he pleads © 
Judgment ix Debt againſt him on ſample Contract, although Debt did 
not lie in that Caſe, yet the Fudement was held to be a good Bar 10 
an Aſſumpſit until it be revers'd; for which Reaſon, and to dit 
z ler. 180, Multiplicity of Suits, Fudgment was given for the Defendant ; lu I 
18 don't find any Objettion was taken to the Declaration. 
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Trinity the Thirty - fourth of King Charles the Second. Roll 2045: 


Vr kſbire. William Jefferſon, late of Skidby, in the ſaid County, 3 Lev. 128. 
ee was attach d to anſwer to Samuel ZeFerſon, in an Action of Song art 
Treſpaſs upon the Caſe, and ſo forth; and whereas the faid Samuel, in the Na- 
by Thomas Robinſon his Attorney, complains, that whereas one Mil. 8 Sw 
liam Cocke now deceaſed, had been in-his Life-time, (that is to fay) Waſte by him 
on the zoth Day of Zamary, in the Year of our Lord 1658, at in Remain⸗ 
 Skidby, ſeiſed in his Demeſne as of a Fee, of and in a Meſſuage, with 3 4 

the Appurtenances, ſituate and being in Skidby aforeſaid, held of the Leſſee fo: 

Manor of Skidby in the ſaid County, by a Copy of the Court-Rolls Pears. 
of the ſaid Manor, at the Will of the Lord, according to the Cu- 1 _— 
ſtom of that Manor; and being fo ſeiſed thereof, the ſaid Milliam gs Pa - 8 
Cocke, afterwards, (that is to ſay) on the ſame zoth Day of Jan Copyhold 
%, in the ſaid Year, out of the Court of the Manor aforeſaid, ac- — ghar 
cording to the Cuſtom of the ſaid Manor, ſurrender'd the faid Meſ- Place, &c. 
/uage with the Appurtenances, by the Name of the Graſs-Place, 
built adjoining upon the Eaſt-End of a Field in Skidby aforeſaid, 
(amongſt other Things) into the Hands of the Lord of the faid Manor, 8 
by the Hands and Acceptance of Thomas Thompſon and John Acts, 3 pong 
two of the Cuſtomary Tenants of the ſaid Manor, to the Uſe of the Ute of Jane 
ſaid Jane then his Wife, for the Term of her Life, and after her bis Wife to 

Deceaſe to the Uſe of the ſaid Samuel Feferſon his Heirs and Aſſigns ; Nen - 

and the ſaid William Cocke being ſo ſeiſed of the ſaid Meſſuage, with the Ute of 
the Appurtenances in the Manor aforeſaid, the ſaid William, after- er rg Jet- 

wards, (to wit) on the firſt Day of April, in the Year of our Lord 8 
1658, at Skidby aforeſaid, died ſeiſed of ſuch his Eſtate, after whoſe Aſſigns. 
Death, (to wit) at a Court Baron of Millium Wrench, Gent. then 
Lord of the ſaid Manor of ly, held for the ſaid Manor at Skidby 
aforeſaid, on the fifth Day of April, in the Year of our Lord 1659, 
before Robert Bethel, Gent. then Steward of the ſaid Manor, the 
ſaid Surrender made as aforeſaid, was duly preſented and inrolled ; and 
the ſaid Zane was then and there rightfully and lawfully admitted a That Jane 
Tenant (amongſt other Things) to the ſaid Meſſuage, and the Appur- was avmit- 
tenances forthe Term of her Life, the Remainder thereof belonging to ted Tenant, 
the ſaid Samuel, his Heirs and Aſſigns in Manner as aforeſaid, by 
Virtue of which ſaid Surrender and Admittance, the ſaid Fane en- 
ter d into the ſaid Meſſuage, with the Appurtenances, and was ſeiſed 
thereof in her Demeſne as of a Freehold, for the Term of her Life, 
at the Will of the Lord, according to the Cuſtom of the ſaid Manor, 

(the Remainder thereof belonging as aforeſaid to the ſaid Samuel, his 
Heirs, and Aſſigns) and ſhe the ſaid Zane being ſo ſeiſed thereof, . 
married the faid William Feferſon at Skidby aforeſaid ; whereby the And ingrid 
laid William Fefterſon, and Jane, became ſeiſed of the ſaid Meſſuage, W. Jefferſon. 
with the Appurtenances in their Demeſne, as of a Ffeehold, in Right 
of the ſaid Jane, for the Term of her Life, at the Will of the Lord, 
according to the Cuſtom of the ſaid Manor. And the ſaid Miltam 
and Zane being ſo ſeiſed thereof, (the Remainder thereof, after the 
Deceaſe of the ſaid Zane, belonging to the ſaid Samne!, his Heirs and 
Aftgns, in the Manner aforeſaid.) Nevertheleſs the ſaid Milliam 
7 Hef ſon- well knowing the Premiſſes, but contriving, and fraudu- 


202 Actions on the Caſe. 3 
lently intending totally to deprive, and diſinherit the ſaid Same! os 
the faid Metluage, with the Appurtenances, and alſo greatly to inn 
jure, diminiſh, and render of ſmall Value, the Eſtate and Inte. 
reſt of the ſaid Samuel, of and in the ſaid Meſſuage, with the Ap- 
purtenances ; the ſaid Milliam on the firſt Day of February in the 
The Grava- 34th Year of the Reign of his ſaid preſent Majeſty, at Skidby afore. 
ſaid, with Force and Arms, pulled down, and laid to the Ground, 2 


Barn, Part of the ſaid Meſſuage, to the Value of 50 J. and then and 
there took, carried away, and ſold the Wood, Stones, Rooks, and 


other Materials of the ſaid Barn, and converted, and diſpoſed of the 
Money ariſing therefrom to his own Uſe ; whereby the ſaid Samy! 


is not only greatly hurt and injured in his Eftate and Intereſt, of and 
in the ſaid Meſſuage, with the Appurtenances, but alſo the ſaid . 
_ mued is totally diſinherited and deprived of the above-mentioned Part 


of the ſaid Meſſuage, with the Appurtenances; and thereof he brings 
this Suit, and hath ſufficient Proof of the Premiſſes, when the 


Court will conſider thereof. To which there was a Demurrer, aud 


a Foinder thereto. 


Aud upon the Argument tuo Objections were made againſt the 
Action. Firſt, That no ſuch Action lies, for that the Lord Chief 
Fuſtice Coke, upon the Statute of Glouceſter, relating to Bae, 
that at the Common Law, he in Recenſion had not any Remedy for 
Waſte committed by him poſſeſſed of the Term, becauſe it was the 


Folly of him ſeiſed of the Reverſion, that he had not taken Security 
againſt that by a Covenant. Secondly, That the Fury could wt 


know what Damages to give, for that it was uncertain how long the 


Lowther. Husband ſeiſed in Fee, in Right of his 
| Leaſe for Nears, and the Leſſee burns the Houſe, the Husband may 


Common Lazy, and yet there the Leſſor might have ſecured himſelf Hy 


T enant for Life might live, and the Meſſuage may be repaired by ler 
tn her Life-time; and it ſeems that Windham and Charleton were 
| firongly of that Opinion; but Pemberton Chief uſtice, amd Levin, 


ere of the contrary Opinion; and it appears by the Report, that 
mo Judgment was delivered thereon ; but Quzre, whether the Rea- 


ſons for the latter pier are not the beſt, (to wit) that Coke is 


be underftord according to the ſubject Matter of which he is Heal. 


| ing, i. e. he hath not any Remedy by an Act ion for Waſte ; and pem- 
berton ſaid, that a Leſſor at that Day might, without Doubt, ſt- 


linquith his Remedy by an Action of Waſte, and take his Aim 


upon the Caſe againſt the Leſſor for the Waſte, 2 H. 4. 12. 4 Cr 
may maintain an Action upon the Caſe againſt a Stranger who ct | 
rhe Trees, and the Lord may have another Action of the Treſpaſs 


done to the Inheritance. 19 H. 6. 45. 3 Cro. 461. 1 +. 
ife, makes d 


bring an Action, and by to Judges then in Court this Ati will 
lie; notwithſtanding the Objection, that an Action of Waſte /ay ui at 


a Covenant ; and in the Caſe here the Plaintiff is not a Leſſor, bus 
a Tenant in Remainder, by a Copy of the Court-Rolls, with 7527 
a0 Cbeenaut could be made; and if he can have no Remedy by #9 


Way, be can have none at all; and ſure it would be unrea onable fil 


him to be compelled to tarry until the Death of the Wife, 10 ſee if t be 
Time, the Plaintiff, or Defendant might die, and then the = 
| | Wy, | 
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Defendant zwould repair it in the mean Time ; for perhaps in the mean 
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— Aceons on the Caſe. 


being 2 Tort died with the Perſon. And as to the Damages u be= 

' ing able to be 4 rertain'd, they may be ſo, as well as where a Man 
| purchaſes an Eftate wvith the Covenant from the Vendor, that its. 
| free from Txcumbrances, and an Eſtate for Life 7s evitted ; and ob= 

ſerve in 3 Mod. 92. in the Caſe of the Mayor and Commonalty of 

Norwich againſt Johnſon, 7? 2s there held, that this Action would 

lie againſt an Executor de ſon Tort poſſeſſed of a Term; and it was 

ſaid by the Court, that it would be an infinite Trouble for him in 

the Reverſion to ſeek for his Remedy for the Walte, if the Law oblig 4 
him to ſtay till there was a rightful Adminiſtrator ; and that this 

Statute of Glouceſter 2was a remedial, as zwell as a penal Law, and 

therefore ſhall have a favourable Conſtruftion. 


8 4 — —— 


Sir Lyonel Walden againſt Mitchell, | 


2 Ventr. 263; 


Huntingdonſhire. John Mitchell, late of Huntingdon in the ſaid 


County, Maulſter, was attach d to anſwer to Sir Lyonel Walden, in an of a Member 


Action of Treſpaſs upon the Caſe ; and whereupon the ſaid Lyonel, 
by Robert Clar his Attorney, complains, that whereas the ſaid 
Lyonel now is a good, true, pious, faithful, and honeſt Subject, and 
Liege Man, of our Sovereign Lord and Lady the King and Queen, 
and hath from the Time of his Nativity hitherto carried, behaved and 
govern d himſelf as ſuch a good, true, pious, faithful and honeſt Subject, 
and Liege Man of our faid Sovereign Lord and Lady the King and 
Queen and their Predeceſſors, ought to do, and hath during allthat Time, 


Fo: Uo:ds 


of Parlia- 


ment, calling 


him Papiſt 
and Pen⸗ 
ſioner. 


been held, eſteem d, and reputed ofa good Name, Character, Converſation 
and Behaviour, as well amongſt a great many worthy and faithful Sub- 


jects of our ſaid Sovereign Lord and Lady the King and Queen, and 


v 


their Predeceſſors, as alſo among all his Neighbours and Acquaintance; .. 


| g na 
and during all that 'Time hath been, and now is a true Profeſſor of the 28 


Proteſtant and reſorm d Religion, eſtabliſh'd by the Laws of this Plaintiff to 


Kingdom, profeſſing and exerciſing the ſame with great Integrity, 
and always frequenting and hearing divine Service in his own Pariſh 
Church, or in ſome other Church, Chapel, or uſual Place of Com- 
mon Prayer, according to the Practice of the Church of England, 
and never was reconciled to the Romiſh Church, nor ever was a 
Profeſſor of the Romiſh Religion, or ever went to Maſs. And where- 
as the ſaid Lyonel was a Burgeſs or Member of Parliament, for 
the Town of Huntingdon, in the County of Huntingdon, in the 
Parliament of Charles the Second, our late Sovereign Lord the 
King of England, begun and held at Weſtminſter, in the County 


be a Pꝛote⸗ 


tant, 


\ 


and never a 
Pꝛokeſſoz of 
the Romiſh 

Religion; 


that he hath 


beena Mem⸗ 


ber of Par⸗ 


liament, and 


of Middleſex, on the 8th Day of May, in the 13th Year of his didhis Duty 


Reign, and during the faid whole Parliament to the Time of its 
| Diſlolution, juſtly and faithfully ſerved as ſuch Burgeſs or Member 

of Parliament, and during all that Time, perform d the Duty of 
his Truſt and Office of a Burgeſs or Member of the ſame Parliament ; 
and the ſaid Lyonel, in order to perform the Truſt of his ſaid Office 
of Burgeſs and Member of the fame Parliament, and to tranſact 
other Affairs, made and perform'd ſeveral Journies from the ſaid 


Town of Huntingdon to the Cities of London and Weſtminſter. 


therein 
juſtly, 


7 | 4 . . » 
Nevertheleſs the ſaid Fohy in no wiſe Ignorant of the Premiſſes, but 


contriving, and malitiouſly intending, not only greatly to injure and 


detract 
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Plaintiff's 2 Member of the ſaid Parliament, for the ſaid Town of Hung. 


Religion, don, in the Preſence and hearing of a great many Perſons, then met 
and of his together in the ſaid publick Market; and being there Preſent, falſly and 


being a 


Member je malitiouſly, openly, and publickly ſpoke, repeated, proclaim'd, and with 


arliament, a loud Voice publiſh'd and pronounc'd, to the ſaid Thomas Maddin tm, 


The anos, Maſter (meaning the ſaid Lyonel) is a Papiſt; when he (meaning 


(meaning one Sir 70% n Cotton of Stratton, in the County of Bed- 


ford, Baronet, another Burgeſs, or Member of the ſaid Parliament 

for the ſaid Town of Huntingdon, and he (again meaning the faid 
Tuyonel) were both Penſioners, (meaning that the ſaid Sir John Cittor, 

and the ſaid Lyonel had received Penſions from his ſaid late Majeſty 

King Charles the Second, to conſent to, and give their Votes for the 

Paſſing of Laws and Statutes, to the Oppreſſion of his ſaid late Ma- 

jeſty's Subjects) all the Time of the Long Parliament, (meaning 

the ſaid Parliament wherein the ſaid Lyonel, and the ſaid Fobn had 

been Burgeſſes or Members, as aforeſaid). And the ſaid John of his fur- 

Sf the De. ther Malice, afterwards, (to wit) on the ſame Day and Year lal 
fendant's mentioned at Huntingdon aforeſaid, upon another Diſcourſe, then 


"wy a Servant to the ſaid Dyonel) of and concerning the ſaid Lyyonel and 
his Religion, and of his having been a Burgeſs or Member of Parliament 
for the {aid Town of Huntingdon, in the Preſence and Hearing of a 

great many other Perſons being there aſſembled together in the pub- 
lick and open Market, he the ſaid John Mitchell for the Purpoſe 


aforeſaid, falſly and malitiouſly, openly and publickly ſpoke, repeat. 


ed, aſſerted, and with a loud Voice, publiſhed and pronounce 
theſe other falſe, feigned, and ſcandalous Fngliſß Words following 
of the ſaid Lyonell, he the ſaid Thomas Waddington, then and 


pe ſpoke o. there being a Servant to the ſaid Lyonel, as aforeſaid); (to wit) Hour 
ther Wozds, Maſter (meaning the ſaid Lyonel, whoſe Servant the ſaid Thomas 


then was, as aforeſaid) is d Papiſt; when he (meaning the ſaid Lyonel 

is in the Country, he (again meaning the ſaid Lyonel) goes to Church; 
but when he (again meaning the ſaid Lyonel) is at London, he 8 
gain meaning the ſaid Lyonel) goes to Maſs, (meaning the ſaid 
Lyonel to have gone to hear Maſs perform'd in the Romi ſh Church): 
Sir John Cotton (again meaning the ſaid Sir 70%n Cotton) and he 
(again meaning the faid Lyonel) were both Penſioners ny 


further Wa- and there had with the ſaid Thomas Waddington, (being then and there 
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Actions dn the Cale. 
Time of the long Parliament; by Means of ſpeaking and publiſh= 
Lyonel, is not only greatly injur d and prejudic d in his good __ 
Neputation and Character, but hath alſo been oblig d and compell d 
to expend ſeveral great Sums of Money, and undergon a great deal of 

Fatigue and bodily Labour, to falſify the ſaid Rumours ſpread of him 
the ſaid Lyonel, to the Damage of the ſaid Jgonel 2004. and there- 
on he brings this Suit, and good Proof of the Premiſſes, when the 
Court will conſider thereof. | | 


Upon Not guilty pleaded, and a Verdi for the Plaintiff, he had 2 Vent. 263. 


| e 6 7 EYE Lat 1614 
Matters to the Reverend Father in God, John, by Divine Provi- = = 4 
dence, Lord Biſhop of Cheſter, (being in the S N of the Marſhal the witoy's 
of the Marſbalſey of our Sovereign Lord the King, ) for this Cauſe, (to Chanceito;, 
wit) that whereas he the ſaid & (ſuch a Day aud Tear) at the Pariſh 3 . 

of St. Perer's Cheſter, in the City of Cheſter, was duly elected to one of the 
the Place and Office of one of the Charch-wardens of the Pariſh of Church-war- 
St. Peter aforeſaid, and then and there offer'd himſelf to the faid J. dens chaden 


| 5 „ bet £ 
who then was, and ever ſince hath been, the Pitar General in Spiri- 44 


v * 


y Divine Providence Lord Biſhop of Che-. 


Oath to be taken by him, as one of the Cliutch-wardens of the ſaid 
Church; and the ſaid F. (to whom the Adminiſtration of ſuch Oath 
to be given to the ſaid &. as one of the Church-wardens of the ſaid 
Church, of Right belong d,) well knowing the Premifles, but contri- 
ving, and malitiouſly intending unjuſtly to oppteſs the ſaid & in this 


— 


Particular, and altogether to deprive him of his ſaid Office, then and 
there did, and ever ſince hath unlawfully and malitiouſſy refuſed to 
adminiſter ſuch Oath to the ſaid & of which Injury committed, as 
aforeſaid, againſt the ſaid S. he the ſaid &. afterwards, (to wit) ſuch a 
Term, in ſuch a Tear, in the Court of our ſaid Sovereign Lord the 
King, before the King himſelf, then being at Weſtminſter, iti the 
County of Middleſex, humbly beſeeching the Aſſiſtance and Juſtice 
of the ſame Court, prayed Relief, and his ſaid Majeſty's Writ of 
Mandamus to be directed to the ſaid J., and thereby to command 
him, that he ſhould adminiſter to, and receive from the ſaid S. the 
uſual Oath of one of the Churchrwardens of the ſaid Church, and 
admit him to the ſaid Place and Office of one of the Church-wardens 
of the ſaid Pariſh Church; and it was then and there granted to him. 


| Whereupon afterwards, (that is to ſay) ſ#ch @ Day aud Tear, there 


Majeſty's Writ of Mandamus directed to the ſaid J. his Official or 

Surrogate, or to any other Judge whatſpever gompetent in that Pat 

_ ticular; by which ſaid Writ, his ſaid Majeſty. reciting, that whereas 
the ſaid S. had been duly elected and choſen tothe Place and Office of 
one of the Church-watdens of the ſaid Chutglt of St. Peer, within 
the faid City of Cheſler, according to the Cuſtom: of the 1 


„ , Hs 


6 


tual Matters, and an conſtituted principal Official to the Reve- into his Df- 
rend Father in God, John b 
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1 ü 7 5 ct. b che within the : fad oy; A0 Ae the ago TIT had 

i i pireſented himſelf to the ſaid 7 and offer d to take his Oath for 
1 the Well-behaving himſelf in the ſaid Place and Office of one of the 

Ts. Church- wardens of the ſaid Pariſh Church before the ſaid J. N. Ne 

1 8 vertheleſs the ſaid J. M. (to whom it of Right belong d to adminiſt 

1 the Oath of Church-wardens of the ſaid Pariſh Church,) declined Re. 

3 ceiving fuch Oath from the ſaid S. or at leaſt unjuſtly deferr d the 

| i | ſame, to the great Damage' and Injury of the ſaid S. &. and to the | 

* manifeſt Prejudice of his Condition, as his ſaid Majeſty had received | 

a Information by the Complaint of the faid S. Wherefore the ſaid & he. 
= ' ſought his Majeſty to order him proper Relief in this Particular; and 

WW ow” our ſaid Sovereign Lord the King, being deſirous to provide for 

5 bye ſaid S. due and ſpeedy Juſtice in this Particular, according to the 

ww: Eules of Juſtice, commanded the ſaid J. as he had before command- 

—_ . ed him, that he ſhould adminiſter to, and receive from the ſaid 5 

18 oa Oath which a Church-warden of the ſaid Pariſh, within the ſaid 

4 GE” City of Cheſter, had thentofore us d to take, and which the fad 

<> en S. ought to have taken before him; and that he ſhould wich- 
wo FVV delay, under the Penalty of 80 J. for the Neglect thereof, 

—_ admit the ſaid &. tö the aid Place and Office of one of the ld 

5 Church-wardens of the ſaid Pariſh Church, or ſhould ſignifie to his 

i ſaid Majeſty a Reaſon to the Contrary, leſt on his Default therein 

1 there ſhould happen to be a repeated Complaint made to his ſaid Ma- 

vl ©” jeſty; and in what Manner his faid Majeſty's Command ſhould be | 
i] executed, he ſhould make appear to this Court, on Tueſday next 
is after the Morrow of  All-Souls, returning his ſaid. Majeſty's Writ; WF 
* which ſaid Writ afterwards, and before the Return of the ſame, to = 
* wit) ſuch a Day and Year, was deliver d to the ſaid J. (then, and 

* yet Vicar General in Spiritual Affairs, and lawfully conſtituted Prin- 

* cipal Official to the ſaid Biſhop,) to be executed in due Form of Law. 

0 And the ſaid S. then and there offered. himſelf, and prayed the ſaid 

1 S. to receive him, and to adminiſter to him the uſual Oath of one of 

„ the Church - wardens of the Pariſh Church of St. Peter, and to admit 

I! and inſtitute the ſaid & into the Place and Office of one of the 
= Church-wardens of the ſaid Church, according to the Command of 

= the ſaid Writ, which the ſaid F. then and there did, and ever ſince 

ity A hath refuſed to do; and inſtead thereof, he the ſaid F. then being 


Vicar General, and Principal Official as aforeſaid, to the Prejudice 
of the ſaid S. made a falſe Return on the ſaid Writ, into the Court 
of our ſaid Sovereign Lord the King, before the King himſelf, (to 
wit) at Weſtminſter aforefaid, in the Manner following, (that is to 

_ ſay). that the aid §. had not been elected and choſen to the Place and 
| Offee of one bf the Church-wardtns of the ſaid Pariſh Church, and 
for that Reaſon he did Hot; neither could he adminiſter the Oath, 
Which had been ufually Faken by the Church-wardens of the aid 
Pariſn Church, or admit the ſaid S. into the Place and Office of one 
of che Church-wadrdens of the Taid Pariſh Church, as by the {aid 
| Writ;tand'ithe Return thereof remaining affiled on Record, in the. 
Court of our ſuidi Sovereign Lord the King, before the King ; himſcll 
at Weſtminſter; more fully may appear; by Means whereof the 
ſaid F. is totally deprived; of and rom the Enjoyment of the . ſaid 


DO. | Paco and Office, and was lg: 10 "op out his Money therein a 
. 1 man 
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manner of Purpoſe, to the Damage of the ſaid &. 1007. and thereof 
he brings his: Suit, and ſufficient Proof of the Premiſſes, when the 
Court will conſider thereof. en „ 


This Declaration is ſaid in Lurenych 1013. to have been drawn by 
Poilexfen and lt. FF 5 


Midaliſer. Henry Earl of S. one of the Peers and Noblemen of , Pitliata- 
this Kingdom of Great Britain, by Fotheriy Baker his Attorney, tiowin an 
as well for our Sovereign Lord the King, as for himſelf, complains ev =o 
of T. &. Gent. one of the Attornies of his Majeſty's Court of eee 
Common Pleas, preſent here in this Court in his own Perſon, in bꝛought by 4 
an Action of Treſpaſs upon the Caſe, for this Cauſe, (to wit) that Peer; 
whereas in a Statute of our late Sovereign Lord Rzchard the Se- 
cond, late King of England, in the Second Year of his Reign, a- 
mongſt other Things, It is ordain d, and ſtrictly prohibited under 
« great Pain, that none be ſo bold to deviſe, ſpeak, or relate of Pre- 
« lates, Dukes, Earls, Barons, and other Nobles and Great Men of his 
© ſaid Majeſty's Kingdom of England, nor of the Chancellor, Trea- 
© ſurer, or Clerk of the Privy-Seal, Steward of his Majeſty's Houſhold, 
| © the Juſtices of the one Bench, or of the other, nor of any great Of- 
© ficers of the ſaid Kingdom, any falſe News, Lies, or any ſuch like 
« Falſhoods, whereby Debates and Diſcords might ariſe between the 
“Lords and the Commons, and whereof great Peril and Miſchief 
© might come to the Realm; and whomſoever ſhould ſo do, ſhould 
© have and incur the Puniſnhment lately ordained for that Purpoſe, bỹ 
© the Statute of Weſtminſter the Firſt, as in the ſaid Statute, it is more 
fully contain d.“ Nevertheleſs the ſaid T. paying no Regard to the 
ſaid \ Statute, nor in any wiſe fearing the Puniſhment ordaind there: 
by, but contriving to injure and prejudice the good Name, Condition; 
Credit, Dignity and Honour of the ſaid Earl, and to bring the ſaid 
Farl into great Diſpleaſure with his preſent Majeſty, and with the 
Noblemen and great Officers of that Part of this Kingdom of Great 
Britain called England, and alſo with ſeveral other Worthy Men, 
Subjects of our ſaid Preſent Majeſty; on the roth Day of November, 
in the fifth Year of his ſaid Majeſty's Reign at Weſtminſter, in the 
aid County of Middleſex, in the Preſence and Hearing of ſeveral 
Liege People, of that Part of this Kingdom of Great Britain' called 
England,” with an Intent to defame and ſcandalize the ſaid Earl, 
falſſy and malitioufly deviſed, ſpoke, repeated, publiſh'd and pro- 
claim d. divers falſe News, and horrid Lies of the ſaid H being then 
and now Earl of S. and one of the Peers and Noblemen of that 
Part of this Kingdom of Great Britian called England, in theſe 
Englich Words following, (to wit) my Lord of S. (meaning the ſaid 
H. then and now. Earl of S.) ig playing the Fool at Coventry, and I 
(meaning | the ſaid J.) hope he 'will "be hang d, for he (meaning the 
laid Earl) deſer'dit long ago, and my Tord (meaning the faid 
Farl) in baſe and umortihy Man; by means whereof the ſaid Earl 
is greatly prejudic d and ſcandaliz d in his Reputation, Honour and 
Dignity, and the ſaid Earl hath thereby loſt the Favour, Honour, and 
good Eſteem of our faid Sovereign Lord the K ing, and of other Noble- 
1 TN WG men 


Subjects of this Kingdom, to the great Diſturbance of the Pes 
| Tranquillity of this Kingdom, and in Contempt of the Laws ther. 


ſpoken of a 
Candidate 


fo: Member | 


of Parlia- 
ment befoze 


his Eieiſtion. 


Character, Converſation and Condition, and hath been { 


but more eſpecially with the Gentlemen of great Honour, 


endeavour d with all his Might to ſerve the faid late King, and Bs 
People, for the publick Good of this Kingdom, and had done, 


men of that Part of this Kingdom of Great Britain called Englmg | 


| Actions on the Cale, 


which they before had and entertain d for the ſaid Earl; and on thy 
Occaſion, ſeveral Rumours and Scandals are ariſen and ſpread abtoad 
amongſt a great many Peers and Noblemen, and other Subjects 9 
our {aid Sovereign Lord the King, within that Part of this Kingdoy 
of Great Britain called England; and by Reaſon of the Premiſſa 
much Infamy and Diſcord aroſe, and is daily more and more likj; 
to ariſe between the ſaid Earl, and ſeveral Noblemen and others, 


Peace, and 


of, and to the great Scandal and Injury of the ſaid Earl, and to th 


Statute ; and therein he prays Relief, and hath good Pro 
Premiſſes, when the Court will conſider thereof, 


The Pledges for 2 _ 12 „ 
Proſecuting ! Richard Roe. 


of of the 


XZ 


accounted, 
known, and reputed, not only by his Neighbours, and other faitt- 
ful Subjects of this Kingom of England, but alſo by the Peets d 
Noblemen of the ſame, and even by the late King himſelf; and the | 
ſaid J. thereby gained to himſelf, and acquired fo great a Reputs- 
tion, Credit, and Eſteem with all his late Majeſty's faithful Subjects, 


Freeholders of the ſaid County of Glouceſter, Electors of the Knights 
of the ſaid Shire, Members of Parliament for the ſaid County; ſo 
that of their own Free-will and Choice, he had been made and ap- 
pointed one of the Knights of the Shire for that County, and at fer. 
veral Parliaments of the ſaid late King, was one of the Members of. 
the Houſe of Commons, and ſerved in the ſame, truly, faithful), 

and honeſtly, with great Reputation and Credit, and continually 


per- 
form d and tranſacted ſeveral important Affairs, and always employ d 


his Endeayours for the true Service and Intereſt, as well of his fd 


late Majeſty, as of all his faithful Subjects, more eſpecially wy 


* 


6 


Actions on the Cate. 


209 


ad the French King, and all others whatſoever Enemies to his ſaid 


late Majeſty King Miiliam the Third, their Favourers, and Adhe- 
rents, and in every Thing as much as in him lay, always took care of, 


refer d and labour d for the publick Good, as a true and ſincere Friend 


'0 his Country, and the Laws and Liberties of this Kingdom of Eng- 
land, and was always as much as in him lay, an Adverſary to and ſtre- 
nuous Oppoſer of the exorbitant, and growing Strength and Power of the 
ſaid French King. And whereas his ſaid late Majeſty King William 
the Third, before the Speaking and Publiſhing the falſe and ſcan- 
| galous Words herein after ſpecified, (to wit) on the 13th Day of No- 


ember, in the 13th Year of his Reign, ordain'd his Parliament to 


be held at his City of Meſtmiuſter, on the 13th Day of December 
then next following; and on the ſame 13th Day of December, a 
' Writ of his ſaid late Majeſty iſſued out of his Chancery, directed to 
the Sheriff of @/ouceſter, for the Electing two Knights of the Shire to 
ſerve at the then approaching Parliament, as Members for the ſaid 


County; and the ſaid J. at that Election intended to ſtand a Com- 


petitor or Candidate, for the Place of one of the ſaid Knights of the 
{aid Shire, for the ſail Parliament, and in and through the ſaid 
County there was a common Talk, and publick Report, that he ſhould 


then ſtand, and be choſen a Candidate, to be, as he before had been, 


one of the Knights in Parliament for the ſaid County. Neverthe- 
leſs the ſaid T. well knowing the Premiſſes, but contriving, deſign- 


ing, and malitiouſly intending, unjuſtly to diſquiet the ſaid F. and in 


an extraordinary and grievous Manner, to hurt and injure him in his 
good Name, Character, Reputation and Eſteem, and to deprive the 
faid F. of the Favour, Love, and good Opinion, not only of the Gen- 
tlemen and Frecholders of the ſaid County, but alſo of all others, faith- 
ful Subjects to his ſaid late Majeſty, towards the ſaid J. with a mali- 
tious Intent, that the ſaid J. might never be choſen one of the 
Knights, or Members of Parliament for the ſaid County, or for any 
other Place whatſoever, lately and before the ſaid Election came 

on in the ſaid County, (to wit) on the third Day of December, in 
the 13th Year of his ſaid late Majeſty, the ſaid Thomas, in the Pre- 
ſence and Hearing of ſeveral Frecholders of that County, and of ſe- 
veral other Liege People of our ſaid Sovereign Lord the King, 
openly and publickly, falſly and maliriouſly ſpoke proclaim'd and 
publiſh'd certain falſe, ſcandalous, and opprobrious Words of the ſaid 


J. in the following Engliſh Words, (to wit) Fack Hoe (meaning 


7ohn, the now Plaintiff) 7s an Enemy to the King and Kingdom, 


(meaning the ſaid late King and this Kingdom of England,) and is 


in the French Iutereſt,) and in theſe following Eng/i/h Words, (to 
wit) Mr. How ( meaning the ſaid John,) is an Enemy to the King 
and Kingdom, (meaning the ſaid late King and this Kingdom of 
England,) and is in the Intereff of the French King; moreover in 
theſe following Eugliſb Words, (to wit) Hoty (meaning the ſaid 
John,) is in the French Iutereſt of France, and alſo in theſe Eneliſh 
Words, (to wit) Jack How (meaning the ſaid John,) ig in the French 
Interefs ; and further in theſe Engliſh Words following, Mr. How 
(again meaning the ſaid 70hn,) is in the Intereſt of the French King; 
by means of Speaking, Proclaiming and Publiſhing of which falſe 
and ſcandalous Words, the ſaid John is not only grievouſly injur'd in 
his ſaid good Name, Character, Reputation, Credit and Eſteem, and 
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Actions on the Caſe. 


For reſcuing Cloncefterſhire. Edward Goodman, late of Staverton, in the fa 


a Diſtreſs 


foz a Kent, Widow, in an Action; that whereas the ſaid Dorothy, by R. C. 


Court will conſider thereof. 


V. B. at the yearly Rent of 3 5s. payable on the Feaſt of St. Michael 
ſeiſed by the Hands of the ſaid T. M. as by the Hands of his very 


hay >) gave and deviſed the ſaid Rent to the ſaid Dorothy, for her 
the 


Rent, after whoſe Death ſhe the ſaid Dorothy was ſeiſed of the ſaid 


Michael the Archangel then laſt paſt, and unpaid to the faid Do- 
rothy ; and the ſaid E. afterwards, (that is to ſay) on the fame 27th 


Wrongs, and ſo forth, to the great Damage, and ſo forth, and againſt 


fallen into great Scandal and Ignomy, with ſeveral faithful Subjeg; 
of his ſaid late Majeſty, and of her preſent Majeſty, and eſpecially 
with the Gentlemen and Freeholders of the ſaid County of Clouceſter 
ſo that they would not, but altogether refus d at the ſaid Election, 10 
choſe him one of the Knights of Parliament, for that County; but alf; 
the ſaid J. is thereby greatly obſtructed in tranſacting ſeveral of his hg. 
neſt and lawful Affairs, to the Damage of the ſaid J. 1000 J. and 


thereof he brings his Suit, and good Proof of the Premiſſes, when th, 


\ 


2 


County, Yeoman, was attachd to anſwer to Dorothy Purnban, 


her Servant, had cauſed a Cow to be taken at Haperton in the ſaid 
County, for a Rent due to her in Fee, and there impounded the 
ſaid Cow, according to the Law and Cuſtom of this Kingdom of 
England; wherefore the ſaid Edward, with Force and Arms broke 


the ſaid Pound, and took and carried away the ſaid Cow from thence, i 


and did her other Wrongs, to the great Damage of the ſaid Dorit, 
and againſt the Peace of our Sovereign Lord the King ; and where- 
upon the ſaid Dorothy, by F. B. her Attorney, complains, that 
whereas certain Tenements, (to wit) one Meſſuage, and one Rod of 
Land, with the Appurtenances, were holden by one T. M. of one 


1 
_— 
1 


the Archangel every Year, of which ſaid Rent the ſaid V. B. was 


Tenant; and being ſo ſeiſed thereof, the ſaid V. made his laſt Will 
and "Teſtament at Szaverton aforeſaid, and thereby (amongft other Wi 


id Dorothy to have and hold the ſame for her Life; and aſter- 
wards the ſaid V. died at S$/averton, ſeiſed as aforeſaid of the ſaid 


Rent in her Demeſne, as of a Freehold, for the Term of her Life, 
by Virtue of the ſaid Deviſe ; and being ſo ſeiſed thereof, ſbe the faid 
Dorothy afterwards, (to wit) on the 27th Day of October, in the Year of 
our Lord 1698, by R. &. her Servant, cauſed the ſaid Cow to be taken 
and there impounded, according to the Law and Cuſtom of this 
Kingdom of England, in two Rods of Land, Parcel of the ſaid 
Meſſuage, and one Rood of Land at Faveton aforeſaid, for the ſaid 
yearly Rent for four Years being in Arrear, on the Feaſt of St. 


Day of October, in the ſaid Year of our Lord 1698, at $tavert! 
aforeſaid, with Force and Arms, broke into the ſaid Pound, and 
from thence took and carried away the ſaid Cow, and did him other 


the Peace, and ſo forth; whereupon ſhe declares that the is injured 
and endamaged to the Value of 20 J. and thereof ſhe brings her Suit, 
and good Proof of the Premiſſes, when the Court will conſider thereof. 
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Actions on the Cafe. 


Alwapes againſt Bꝛoome and others. 
Trinity the Seventh of King Milliam the Third. 


Sufolk. Thomas Broome, late of Snape, in the ſaid County, In- Eur. 1255. 
holder, and Robert Davis, late of Tunſtall, in the ſaid County, The * 
Yeoman, was attach'd to anſwer to William Alevayes, in an Action; 
Whereas the ſaid . A. would have taken ſome Cattle doing him 
Damage, (to wit) five Hogs of the ſaid Thomas Broome, at Snape 
aforeſaid, and would have impounded them according to the Law 
and Cuſtoms of this Kingdom of England, and had impounded only 
one thereof; wherefore the ſaid Thomas and Robert, together with 
one William Bankes, late of Snape aforeſaid, Husbandman, with 

Force and Arms reſcued the ſaid four Hogs ſo as aforeſaid, not im- 
pounded at Snape aforeſaid, and with Force and Arms broke the 

ſaid Pound, and took and carried away the ſaid Hog that was im- 
pounded as aforeſaid, and did him other Wrongs, to the great Da- 

mage of the ſaid V. d. and againſt the Peace of our Sovereign Lord | 
the King, and our Sovereign Lady Mary late Queen of England ; The Decta: 
and whereupan the ſaid . A. by M. B. his Attorney, complains, that kation that 
whereas the ſaid V. 4. would have taken ſome Cattle doing him 
Damage, in five Acres of Land at Snape aforeſaid, (to wit) tive Hogs diſtrained | 
of the ſaid Thomas Broome, and would have impounded them, accor- 515 22085, 
ding to the Law and Cuſtoms of this Kingdom of England, and had have impoun- 
impounded one of them only at Tunſtall ; wherefore the ſaid Thomas ded them, but 


and Robert, together with, and ſo forth, on the 28th Day of June, had impoun- 


"Rn 7 Sa | ded one only 
in the Year. of our Lord 1694, and ſo forth, with Force and Arms That the 


at Snape aforeſaid, reſcued the ſaid four Hogs ſo as aforeſaid not im- Dffendant _ 
with others 


pounded, and with Force and Arms, and ſo forth, broke into the ſaid reſcued the 
Pound, and took and carried away the ſaid Hog ſo impounded as a- faid four 
foreſaid, and did him other Wrongs, and ſo forth, to the great Da- bote 4 | 
mage, and ſo forth, and againſt the Peace, and ſo forth; whereupon Pound, and 


he declares that he is injured and endamaged to the Value of 10“. and _ thence 
thereupon he brings his Suit, and good Proof of the Premiſſes, when that oy 


the Court will conſider thereof. pounded. 


And the ſaid Thomas and Robert, by Fobu Dawſon their Attor- 1 
ney, come and defend the Force and Injury, when, and ſo forth; vant Davies 
and the ſaid Robert pleads, that he is no wiſe guilty of the Premiſſes, pleads Nor 
whereof the ſaid . A. above complains, and thereof he puts himſelf ut Wawa 
| Upon the Country, and the ſaid V. A. doth likewiſe the ſame ; and The Defen- 
the ſaid Thomas, as to coming with Force and Arms, and breaking ant N . 
the ſaid Pound above ſuppoſed to be broken, pleads, that he is in no — ts 
wile guilty thereof, and thereof he puts himſelf upon his Country; Deaking the 
and the faid . A. doth likewiſe the ſame; and as to reſcuing the wy 1 
faid four Hogs, and taking and carrying away the ſaid impounded en; and as 
Hog above ſuppoſed to be done, whereof the ſaid A. by his Decla- 
ration above complains, the ſaid Thomas pleads, that the ſaid . A. 
ive Acres in which, &e. of C 
ok the Plaintiff which 1 Teelpele, mo * 3 „nn 
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the Plaintiff 
would have 
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. Actions on the Caſe. 
ought not to have his ſaid Action againſt him, becauſe he ſays, tha 
the ſaid five Acres of Land, with the Appurtenances, in which the 
ſaid five Hogs of the ſaid 7 homas, (to wit) the ſaid four Hogs, and 
one Hog above-mentioned by the ſaid V. A. in the ſaid Declaration 
to have been taken as aforeſaid, are, and at the Time of the taking 
were the five Acres of Land, with the Appurtenances, called the Hm 

| Marſh, in Snape aforeſaid, which ſaid five Acres of Land, with the 

: Appurtenances are, and at the ſaid Time, when and ſo forth, were the | 

Soil and Freehold of the ſaid Thomas; whereupon the ſaid Thomas at 
the ſaid Time when the faid Reſcue was ſuppos'd to be made, took 
and carried away the ſaid five Hogs, out of the Cuſtody of the fit 
IV. 4. as it was lawful for him to do; which ſaid taking and carrying H 
away the ſaid five Hogs done in the Manner and Form, and for te 
Reaſon aforeſaid, is the ſame Reſcue of the ſaid four Hogs, and Taking 
and Carrying away the ſaid one Hog, whereof the ſaid V. A. above 
complains ; and this he js ready to verify; whereſore he prays Jud. 
ment, whether the ſaid . A. ought to have his ſaid Action thereof 
againſt him, and ſo forth. 5 l 
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bh i And the ſaid William replies, that he ought not to be precluded 
(4 That he was from having his ſaid Action, by reaſon of any Thing above alledged, 
 feiſed in Fee becauſe he ſays, that at the ſaid Time when, and ſo forth, he the faid 
; CS M was ſeiſed of a Cloſe of Land, with the Appurtenances, called the 
5 Lift, being Lift, in Snape aforeſaid, in his Demeſne as of a Fee, being the fad 
9x Taty = five Acres of Land, with the Appurtenances above-mentioned in the 
Declaration, ſaid Declaration, and that the ſaid William had taken the ſaid Hogs b 
| and lo re doing him Damage, (to wit) in his Cloſe called the Liſt, and would 
; Part . have impounded them according to the Law and Cuſtom of this 
| Y 3 Declaration, Kingdom of England, and had impounded one of them at Tunfiall 
# and era-, , aforeſaid ; and that the ſaid Thomas and Robert, together with, aud 
„ they were / forth, on the 28th Day of June, in the Year of our Lord 1694, 
I} 5 |  taben in the with Force and Arms, at Snape aforeſaid, reſcued the ſaid Hogs ſo Wi 
> Home Marſh ag aforeſaid not impounded, and with Force and Arms broke the faid 
. 50 Pound, and took and carried away the ſaid Hog that was impounded 
al e as aforeſaid, as the ſaid Milliam above thereof complains againſt him, Wi 
Ms without that, That thoſe Hogs were taken in the ſaid five Acres of 
= | _ - Land, with the Appurtenances called the Home-Marſh, as the fad 
| { | Thomas and Robert above in pleading thereto have alledged; and this . 
1 | he is ready to verify: Whereupon in as much as the ſaid Thomas and 
5 1 Robert do above acknowledge the Breaking the ſaid Pound, and the 
Taking and Carrying away the ſaid one Hog, and the Reſcuing the Wi 
Reſidue thereof, the ſaid William prays Judgment, and that his Dama- We 
ges on that Occaſion may be awarded to him, and ſo forth. A 
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Kejoinder, And the ſaid Thomas, as to the ſaid Reſcuing of the ſaid four of 
| the Reſcue of the five Hogs, above ſuppoſed by the ſaid . . in his Replication 0 
„ the four have been taken by the ſaid Milliam, doing him Damage in the ſaid 
8 — IN Place new aſſign d, called the Liſt, in Tape aforeſaid; and as tothe 


ſuppoſed to Taking and Carrying away the faid one Hog above ſuppoſed by tie 
— 4 K ſaid Maillium in his Replication to have been by him impounded for the 
Lift new af, ſaid Damage, above ſuppoſed to be done by the ſaid one Hog, in the 
ſign'd; and Fo 


as to the Taking and Carrying away the ſaid'one Yog, that the Plaintiff ought not to have his * | 


Mo 
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ſaid new aſſign d Place called the Lift, in Snape aforeſaid, he ſays, that 3 that 


the ſaid /. 4. ought not to have his ſaid Action thereof againſt him, be- 


. : 4 10 1 
cauſe he pleads by way of Rejoinder, that after the ſaid /. 4. had taken Boge — 


the ſaid Hogs doing Damage in the ſaid new aſſign d Place, and be- lakes, the 
fore that the ſaid Thomas had taken and carried away the ſaid Hogs ee | 


out of the Cuſtody of the ſaid . 4. (to wit) on the 28th Day of mends, 


une, in the ſaid Year of our Lord 1694, at Snape aforefaid, he 
the ſaid Thomas offered to pay the ſaid V. A. 10s. of lawful Money 
| of England, for the ſaid Damage done as aforeſaid by the ſaid Hogs, 
in the ſaid new affign'd Place, which ſaid 105. were ſufficient A- 
mends for the ſaid Damage done to the ſaid /. A. in the ſaid new 


aſſign d Place, which ſaid 105. the ſaid . A. then and there did, 


and ever ſince hath refuſed to accept of, and would have then and there 


impounded the ſaid Hogs for the ſaid Damage done in the ſaid new 


aſſigned Place; for which Reaſon the ſaid Thomas, at the ſaid Time 


when, and ſo forth, took and carried away the ſaid five Hogs out 


of the Cuſtody of the ſaid V. 4. at Snape aforeſaid, as he might 
zwell do; which ſaid Taking and Carrying away the ſaid five Hogs in 
the Manner and Form, and for the Reaſons aforeſaid, is the ſame 
Reſcue of the ſaid four Hogs, and the Taking and Carrying away the 


ſaid one Hog, taken by the ſaid . A. as aforeſaid, doing Damage 


in the new aſſigned Place above-mentioned by the faid Milliam in his 
Replication, and whereof the ſaid . A. above complains ; and this 
he is ready to verify ; wherefore he prays Judgment, whether the ſaid 
V A. ought to have his ſaid Action thereof againſt him, and ſo forth. 


To which there was a Demurrer, and a Joinder in Demurrer; 
and the chief Exception that was taken was, that the Defendant 
in bis Bar pleads, that the Place where the Cattle were taken was his 
Freehold, and by his Rejoinder pleads Tender of Amends, aud fo the 
Plaintiff 's Counſel would have had it that it was therefore a De- 
parture; but as to that the Court held, that the Pleading the Ten- 
der of Amends was not any Departure, becauſe it was pleaded to a 
Treſpaſs in the new aſlign'd Place; and the Bar by that nezw Aſſign» 
ment Was gone. e | | 5 


Another Exception was taken, that the Plaintiff had declared, 


that one of the Hogs was impounded, and the Defendant had 


| ſaid they were all in the Poſſeſſion of the PlaintiF, and that then 
| Se tenderd him Amends, but had not travers'd that one of them wwas 
impounded; for if one of them was impounded, the Tender as 10 
that came too late; and altho he had pleaded Not guilty 10 the 
Pound-Breach, yet that would not mend the Matter; for it might be 
that he did not break the Pound, becauſe the Door of the Pound 
night be open, and then it 29as no Pound-Breach 20 take the Hog out 
of it, yer the Tender of Amends as to that came too lat»; and 
of that Opinion it ſeems was the whole Court, for ſaying all the 


Hogs were in the Poſſeſſion of the PlaintiF when he tender'd A- 


mends, 2was but Argumentative, and not any direct Anſwer, that 
one of the Hogs was not impounded before. (4830 
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a Writ of Reſcue, and in another Part, a Mrit of Pound - Breach. 
which are 1270 Diſtintt Writs in the Regiſter, but at another Ty 
be Plaintiff had Judgment by the Opinion of the while Court. 


2 Declara- Bellum (to wit): Robert oy complains againſt John Dodderide, 
re | 


tion in Caſe Clergyman, in an Action of Treſpaſs upon the Caſe, and there are 


by the Occu- | "© 8 . "7 
act att Pledges for the Proſecution, (to wit) 70%hn Doe, and Richard Roe, 


the Reftoz, and whereupon the ſaid Robert, by G. E. his Attorney, complain, WA 


oy not ta- that whereas the ſaid John, on the 23d Day of June, in the third 
bis Tithes Year of the Reign of his preſent Majeſty, was, and long before had, 


ſet out and and ever ſince hath been, and now is, Rector of the Pariſh Church 


divided. of Jhatlington, in the County of Suſſex, and within the Juriſdicton 


of this Court; and whereas alſo the Tithes of Graſs, Corn and 
Hay, from Time to Time growing, renewing and ariſing within the 
aid Pariſh, are, and for ſo long a Time as there is no Remembrance 
of any Man to the Contrary, have been payable to the Rector of 
the ſaid Church for the Time being; and the Proprietors of any 
Graſs, Corn, or Hay growing, renewing and increaſing in the faid 
Pariſh, during all that Time have uſed, accuſtom'd, and ought, to di- 
vide, ſet out, and leave the Tithes of Graſs, Corn and Hay, divided 
from nine Parts thereof, for the Uſe of the Rector for the Time be- 
ing; and the Rector of the ſaid Church for. the Time being, at hi 
own Coſts and Charges, within a convenient Time after the dividing, 
ſeparating, ſetting-out, and leaving the ſaid Tithes, and Notice there- | 
of given to him, hath uſed, and ought to carry away from off the Lands 
whereon ſuch 'Tithes have grown, been renewing and ariſing, the 
ſaid Tithes, ſo as aforeſaid divided, ſeparated, ſet out and left; and 
whereas the ſaid Robert, on the 24th Day of June, in the third 
Year of the Reign of her ſaid preſent Majeſty, was, and long be- 
fore had, and ever fince hath been, and now is, a Poſſeſſor and Oc- 
cupier of a Cloſe of Land, with the Appurtenances called the King. 
Hill, otherwiſe King/land-Meadoww, in Whatlington aforeſaid, and 
within the ſaid Juriſdiction, containing by Eſtimation eighteen Acres; 
and being ſo poſſeſſed thereof, the ſaid Robert, afterwards, (that is to 
ſay) on the 28th Day of June, in the Year aforeſaid, mow d the 
Hay growing, renewing, and increaſing on the ſaid eighteeen Acres 
of Land lying at Vhatlington aforeſaid, and within the Juriſdiction of 
the ſaid Court, and then and there made and ſet up the fame in 
Cocks; and after the making the ſame into Cocks, he the ſaid Kuter? 
then and there, in a due and proper Manner, divided, ſeparated, and 
| ſet out the 1oth Part from the other nine Parts thereof, and left the 
ſame for the Uſe of the ſaid Fohn, then and now Rector of the {aid 
Church; and alſo the ſaid Robert, aſterwards, (to wit) on the 29th 
Day of Zune in the ſaid Year, at Whatlington aforeſaid, and within 
the Juriſdiction of the ſaid Court, gave Notice thereof to the faid 
John, then and now Rector of the ſaid Church. Nevertheleſs thc 
laid Johm well knowing the Premiſſes, but contriving, and mali 
tiouſly intending to deprive and obſtruct the ſaid Robert from having 
and receiving the Profit of his ſaid Cloſe, did not carry away tie 


{aid Tithes of Hay, (to wit) twenty-five Cocks of Hay, divided, ſe- 
2 | | N parate 5 


© ky 


Lut. 1262 Another Exception was taken to the Writ, that it was in Par; 
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parated, ſet out, and left for the Tithes of Hay of the ſaid Cloſe, but tit 
ermitted the ſaid twenty-five Cocks of Hay to ſtand and remain upon i 
the ſaid Cloſe for a long Time, (to wit) from the ſaid 29th Day of 9 
June, until the 26th Day of Auga/? next following, whereby the ſaid 1 
Nobert, during all that Time, totally loſt, and was deprived of the 11 
Profit and Advantage of the ſaid Cloſe, to the Damage of the ſaid 11 

Robert 10 J. and thereof he brings his Suit, and hath good Proof of $78 

the Premiſſes, when the Court will conſider thereof. i Ui 
Middleſex. Fobn Saunders, Eſq; complains of Sir S. G. Bart. and Cafe againft | 10 
Sir R. B. Knt. late Sheriff of the County of Middleſex, for this «ent, (Hf 
Cauſe, (to wit) That whereas the ſaid ohn on the 19th Day of Octo- fex, for not 10 
ber, in the Year of our Lord 1702, at the Pariſh of St. Clement taking ſuffi: | 1 
Danes, in the ſaid County of Middleſex, was poſſeſſed of a Bed- * Reis. Av; 
ſiead, a Bolſter, a Pillow, ſix Curtains, our navy the reſt of the vin. 16 
Goods) to the Value of 200 J. as of his own Goods-and Chattels: And 11 
whereas the ſaid S. and R. the ſame Day, and Tear, were, and long 1 
before had been Sheriff of the ſaid County of Middleſex, and the ſaid 1 
John being ſo poſſeſſed of the ſaid Goods and Chattels, they the ſaid S. 100 


——-< 
5 GEL _ — ew 


and R. being as aforeſaid the Sheriff of the ſaid County of Middleſex, 
hat ing no Regard to the Duty of their ſaid Office, but contriving, 
and fraudulently intending to deceive and defraud the faid John of 
his ſaid Goods and Chattels, he ſame Day and Tear, in the ſaid 
Pariſh of St. Clement Danes, in the ſaid County of Middleſex, under 
a Colour of their ſaid Office, (finding the ſaid Goods and Chattels at 
the ſaid Pariſh of St. Clement Danes) on a Plaint levied by one V. 
| Preſeraze, who pretended the ſaid Goods and Chattels were his 
don Goods and Chattels, and that they of Right belong'd and ap- 
| pertaind to him; and that the Goods and Chattels had been taken, 
anch unjuſtly detain'd againſt Sureties and Pledges, cauſed the faid 4 
Goods and Chattels to be replevied from the Poſſeſſion of the ſaid Wh 
7. §. and to be deliver to the ſaid V. P. without having or taking . 11 
ſufficient Sureties or Pledges, or any. ſufficient Security whatever, pi! 
for his the ſaid . P. proſecuting his ſaid Plaint againſt the ſaid 5 So ail 
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7. H. for the ſuppos'd taking, and unjuſtly detaining the ſaid Goods Hi 
and Chattels, and for making a Return of the ſaid Goods and Chat- MA 
tels to the ſaid J. S. if a Return of the ſame ſhould be awarded to Wl 
him, as by the Law and Cuitoms of this Kingdom of England, 10 
and the Duty of their ſaid Office they ought to have done; which 1 
ſaid Plaint afterwards by due Proceſs of Law, was tranſmitted into 1 
this Court of our ſaid Sovereign Lord the King, before the King 1 
himſelf, whereſoever he ſhould then be in England; and whereas alſo AJ 
atterwards, (to wit) in Eaſter Term, in the ſixth: Year of the Reign RY 
| Of his ſaid preſent Majeſty, he the ſaid Zobn Sounders was thereupon 318 
ſummon'd into this Court of our ſaid Sovereign Lord the King, before IM 
the King himſelf at VNeſiminſter, to anſwer to the ſaid V. P. in an it 
Action wherefore he had taken the ſaid Goods and Chattels - and there- ne 
upon ſuch Proceedings were had, that it was adjudged by the ſame. 9 
Court at Meſtminſter, on due Conſideration, that the ſaid 7. S. ſhould Wy 
have a Return irreplegiable of the ſaid Goods and Chattels detain'd 35 
from him as atoreſaid, which ſaid Judgment is, and now remains in Ms 
9 
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Caſe fo: 


bzeaking 


down the 


Plaintiff's 


Jaclofure, 
whereby the 


Cattle of ſe- 


veral Per⸗ 
ſons eſcaped 
into the 
Plaintiff's 


Cloſes, 


were on the third Day of Auguſt, in the ſaid 18th Year, and for ſe- 


Cloſes: And whereas the ſaid Cloſe of Paſture containing 1 24 Acres 


its full Force and Virtue not reversd or annulled ; and that the (aid 
Goods and Chattels fo as aforeſaid, deliver to the ſaid V. P. by yi. 
tue of the ſaid Replevin are eloign'd and embezill'd away to Place, 
unknown, and not to be found, whereby the ſaid 70-1 cannot hays 
the ſame return d or deliver d to him; and the ſaid John on that Oc. 
caſion hath totally loſt, and been depriv'd of his ſaid Goods and 
Chattels, and is without any Remedy therein, to the Damage of the 
ſaid John 200 l. and thereon he brings his Suit, and hath ſufficiey 
Proof of the Premiſſes, when the Court will conſider thereof. 


 Wilthire. Sir Authony Aſhley Cooper, Bart. complains of Nici, Wi 
Sr. fohn, Eſq; being in the Cuſtody of the Marſhal of the Mar/hzj. Wi 
ſey of our Sovereign Lord the King, for this Cauſe, (to wit) That 
whereas the ſaid A. on the third Day of Auguſt, in the 18th Year of 
the Reign of his preſent Majeſty Charles the Second, now King of 
England, was, and now is ſeiſed in his Demeſne, as of a Fee, of ad 
in a Cloſe of Paſture containing 124 Acres, and of another Cloſe of 
Paſture containing 80 Acres, ſituate below the ſaid Cloſe, knoyn 
by the Names of the Purlieus, otherwiſe Ruſſe/ls-Wood, lying in 
Lydiard Millicent, in the ſaid County; which ſaid ſeveral Cloſe 


veral Years before had been, fenced and hedg'd about by the ſaid 4. 4. 
C. for the Preſervation of the Graſs reſpectively growing in the faid 


now is, and for ſo long a Time, that there is no Memory of any 
Man to the Contrary, hath been near adjoining to a common Field 
called Purton Common, on the North-Eaſt, and North-Weſt Parts 
thereof; to another common Field, known by the Name of Melbs Pur- 
licu, on the South-Weſt Part thereof; and which ſaid common Fields 
lying together, are not ſeparated or divided by any Hedges or Fences: 
And whereas the Graſs reſpectively growing in the ſaid two Cloſes 
of the ſaid A. A. C. hath yearly, for the Space of ſix Years now 
laſt paſt, been valued at 60/. of lawful Money of England; Never. 
theleſs the ſaid N. well knowing the Premiſſes, but contriving, and 
malitiouſly intending totally to deprive the ſaid A. of the whole Pro- 
fit and Advantage of his ſaid Cloſes, on the third Day of Auguft, 
in the {aid 18th Year at Lydiard Millicent aforeſaid, broke down, 
and laid to the Ground the ſaid Hedges, (to wit) ten Perches of 
Hedge of the ſaid Cloſe, containing as aforeſaid 80 Acres, and from 
the ſaid third Day of Auguſt, in the faid 18th Year, until the 13th 
Day of October, in the 28th Year of the Reign of his preſent Ma. 
jeſty, continued and kept the ſaid Hedges thus broken down, and laid 
to the Ground, whereby ſeveral Cattle, (to wit) Horſes, Bulls, Oxen, 
Cows, Sheep, Heifers and Calves, of ſeveral Perſons running and 
depaſturing in the ſaid common Fields, on the ſaid third Day of A 

guſt, in the ſaid 18th Year, and at ſeveral other Days and Times, 
between the ſaid third Day of Auguſt and the ſaid 23d Day of Oftober, 

entered out of the ſaid common Fields into the ſaid Cloſe of Paſture, 
containing as aforeſaid: 1 24 Acres of the ſaid A. through the Gaps and 
open Places made by the breaking down, and laying to the Ground ti 
ſaid Hedges; and the ſaid Cattle likewiſe went and eſcaped out gh - 
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I Cloſe to and in the ſaid other Cloſe of Paſture, containing as afore- 
© (id 80 Acres of the ſaid A. through the Gaps and open Places made 
by breaking down, and laying to the Ground the Hedges aforeſaid ; 
and during that Time the ſaid Cattle fed on, trod down, and 
conſum'd the Graſs of the ſaid 4. to the Value of 300 J. as aforeſaid, 
reſpectively growing in the ſaid Cloſes, whereby the ſaid 4. during 
all that Time totally loſt, and was deprived of all the Profit and Ad- 
vantage of the ſaid Cloſes, to the Damage of the ſaid A. 500 J. and 
thereof he brings his Suit, and hath good Proof of the Premiſſes, when 
the Court will conſider thereof. e 


Midd bſex. William Brown Complains of John Pais, being in Caſe againſt | 


the Cuſtody of the Marſhal of the Marfhaſſey of our Sovereign Lord Te ov The 
the King, before the King himſelf, for this Cauſe, (to wit) That whereas falling foul 
the ſaid V. on the fixth Day of March, in the fifth Year of the Reign 9 and fink- 
of his preſent Majeſty at the Pariſh of Chelſea, in the ſaid County, E's 
was legally poſſeſſed of a Flat-bottom'd Boat, as his own Boat, then Boat. 
loaden with Dung, and riding at Anchor in the River of Thames, 
within the ſaid Pariſh; and the ſaid F. D. was then and there Ma- 
ſter and Governour of a Barge — then failing in the ſaid River 
| Thames, within the ſaid Pariſh, towards the ſaid City of London; 
and that the ſaid 7. D. then and there fo careleſly, negligently, and 
| unskilfully manag'd and govern'd the ſaid Barge, that the ſaid Barge, 
for want of good and ſufficient Management thereof, then and there 
| violently ran foul of, and ruſh'd upon the ſaid Milliam's Boat, being 
| loaden as aforeſaid, ſo that the ſaid Barge broke and downed the 
ſaid Boat; and the ſaid Milliam by Reaſon thereof, not only totally loſt 
the ſaid Dung loaden as aforeſaid, on Board the ſaid Boat, but alfo 
loſt, and was depriv'd of all the Uſe, Profit, and Benefit of his ſaid Boar, 
for the Space of {ix Days then next following, and was likewiſe oblig'd to 
lay out great Sums of Money in and about getting up, unloading and 
| repairing his ſaid Boat; whereupon the ſaid William declares that he 
is injured and endamag'd to the Value of 30 J. and therefore he brings 
his Suit, and hath ſufficient Proof of the Premiſſes, when the Court 
will conſider thereof. £2 by 


Middleſex. George Hawbank complains of Matthew Trim, bein g Cate fox not 


in the Cuſtody of the Marſhal of the Marſhalſey of our Sovereign putting out 


Lord the King, before the King himſelf, for this Cauſe (to wit) that 3 
whereas the ſaid George on the 23d Day of September, in the Year dant's Ship; 


of our Lord 1697, in the Pariſh of Hebonbeath, otherwiſe Stepney, hereby the | 


in the ſaid County was, and now is, the Maſter of a Ship or Veſſel, — 

called the Herring, being then and there in the ſaid River of Thames dpon her 

in the ſaid Pariſh and County; that River then being a navigable 3 

River, and the King's common High- way, which ſaid Ship or Veſſel W. 3. 

was then and there 'moor'd a-ſhore in the ſaid Pariſh and County. 
And whereas the ſaid Matthew, the ſame Day and Year was,” and 
long before had been, and now is, the Maſter of a Ship or Veſſel, 
call d the Robert and Samuel, then and there being in the ſaid River, 
near to the ſaid Ship or Veſlel of the ſaid George; and the ſaid 
Matthew contriving, and malitiouſly intending, greatly to hurt and 
5 Kkk injure 
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injure the ſaid Grorer, caſt an Anchor, with a Rope thereto. affix 


out of the ſaid Ship or Veſſel called the Robert aua Samuel, and g 
continu d the ſame for the Space of thirty-ſix Hours then next follgy. 
ing, and did not fix a Bay to the ſaid Auctur, to ſhew where the 
ſaid Ancher was placed; by which the faid Ship called the Harry, 
aſterwards, (to wit) the ſame Day and Year, in the ſaid Pariſh and 


County, at the Ebbing of the Tide, for want of a Buoy being . 


to the ſaid Anchor, fell foul of the ſame, in the faid River of Than, 
in the ſaid Pariſn and County, whereby the ſaid Ship, by falling fou 
of the ſaid Anchor, through the Default of the ſaid Matthew, inng 


having affixd a Buoy to the ſame, was rent and bruis d in ſuch 4 


Manner, that the ſaid Ship was then and there ſunk ; whereas accor. 


ding to the Cuſtom of England, us d and approv'd of for ſo long x 
Time as there is no Remembrance of any Man to the Contrary, al 


Maſters of Ships, whoſe Ships have been riding at Anobur in any na 


vigable River within this Kingdom of Exgland have uſed, and duing | 
all that Time have been accuſtom'd, and ought to fix a Bugy to thei 


Anchors, which hold their Ships; whereby other Veſlels being in fuck 
Rivers, might by means of ſuch Buoy avoid ſuch Anchors, fo that ſuch 


other Veſſels might receive no Damage thereby. And whereas the 


ſaid George afterwards, (to wit) on the 23d Day of Seprember, in the 


ſaid Year laſt mention d, at the ſaid Pariſh of Srebonbeath, otherwiſe 


Stepney, in the ſaid County was, and now is the Maſter of another 
Veſſel called the Hrring, being in the faid River of Thames in the 


ſaid Pariſh and County, which ſaid Ship was moor d a-ſhore in the 


ſaid Pariſh and County: And whereas the ſaid Matthez was like- 


wiſe then and there the Maſter of another Ship called the Robert aud 
Samuel, lying in the ſaid River of Thames, in the ſaid Pariſh and 
County, near the ſaid laſt mention d Ship of the ſaid George : Never- 


theleſs the ſaid Matthew contriving and intending greatly to damage 
and- injure the ſaid George, caſt an Anchor with a Rope fix d thereto 


cout of the ſaid Ship called the Robert and Samuel, into the ſaid 
River, and there continued it for the Space of twenty Hours then 


next following, and had not fix d a Buoy to the ſaid Anchor of the 
laſt mention d Ship, to ſhew where the ſaid Aucbhor of the ſaid laſt 
mention d Ship of the ſaid Matthewy was placed, by means whete- | 
of the laſt mention'd Ship of the ſaid George, afterwards, (to wit) 
on the fame Day and Year, at the Pariſh aforeſaid, at the Ebbng 


of the Tide, for Want of a Buoys being fix d to the faid Auchu, 


of the ſaid laſt mention d Ship of the ſaid Marthezw, then being 

in the ſaid River of Thames, in the ſaid Pariſh and County, fell 
upon the ſaid Anchor of the ſaid Matthew laſt mention'd, placed 
as aforeſaid in the ſaid River of Thames, in the ſaid Pariſh and 
County; whereby the ſaid laſt mentioned Ship of the ſaid Gemye, 


{ 


loaden with Sea-Coal, fallen upon the faid Anchor laſt mentioned 0 


the ſaid Marthew, was, through the Default of the ſaid Matth#® 
rent and bruis'd in ſuch a Manner, that the faid laſt mentioned SP | 
of the ſaid George, was then and there ſunk ; whereupon the 

George deelares that he is injured and endamaged to the Value of 


200/. and therefore he brings his Suit, and ſufficient Proof of the 
Premiſſes, when the Court will conſider thereof. RN 
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Middleſex. Aune Nurton complains of Humphrey Paris, being Cate by a 
in the Cuſtody of the Marſhal of the Marſpalſey of our Sovereign Patknger 
Lord the King, before the King himſelf, (Jon this Cane) (to wit) commonCat. 
That whereas the faid Humphrey, on the firſt Day of July, in the rier fo: Da- 
fifth Vear of the Reign of our Sovereign Lord George the Second, perturning 
| King of Great Britain, and jo forth, Was and for ſeveral Vears be- biswaggon; 
fore had and over fince hath been, and now is a common Waggoner, Thereby ber 
(to wit) to carry Goods, Wares, and Merohandizes in his Waggon for was brobe, 
his aid Majeſty's Subjects for Hire, to and from the City of Lonuon, e. 
to the Town Aplesbury, in the County of Buchs; and whereas the 

ſaid H. on the ſaid 5 Day of Jah, in the Year aforefaid, did, 

and long before had, and ever ſinee hath been us d and accuſtom'd, 

by him and his Seryants, to carry and convey ſeveral Perſons, Sub- 

jects of our Sovereign Lord the King, for a reaſonable Price to be paid 

him for that Purpoſe, to and fro from the {aid City of London, to 

| the ſaid Town of Aylesbury, in a Waggon of the ſaid Humphrey. 

And whereas {he the ſaid Aune, on the Day and Year aforeſaid, at 

London aforeſaid, (to wit) in the Pariſh of St. Sepa/chres, in the 

Ward of Farringabu without, at the ſpecial Inſtance and Requeſt 

of the ſaid Humphrey, enter d into the ſaid Waggon, in order to be 

ſafely and fecurely conveyed and carried from the faid City of Lon- 

don, to the ſaid oak of Aplesbury, for a reaſonable Price to be 

paid by the ſaid Anne do the faid Hhonpbiey for that Purpofe. And 

the ſaid Humphrey, the Day and Year laſt above-mentioned at Lon- 

don aforeſaid, took and received the faid Aunt into the ſaid W ag- 

gon, in order to carry and convey her from the ſaid City of London, 

to the ſaid Town of Ayiesbury. Nevertheleb the ſaid Humphrey 
contriving and intending to defraud and injure the ſaid Aume, did not 

carry, nor convey her from the ſaid City of London, to the ſaid 

Town of Aylesbury, but the ſame Day and Year at Kenfingroy in the 

County of Middſex, drove the faid Waggon in ſo careleſs and 
negligent a Manner, that the Waggon was overturn'd, and thereby 

the Collar-bone of the ſaid Anne Was broke, her Shoulder-bone dif= 

located, and her Arm very much bruis d and bent; whereupon ſhe 
declares ſhe is injured and damaged to the Value of 100 4 and there: 

fore ſhe brings her Suit, and ſufficient Proof of the Premiſſes, when 


the Court will conſider thereof, 
Slipper againſt Maſon, 
Hilary the Sixth of King William the Third. Rol] 120 3˙ 


* 


Eq, was attached to anſwer to Samuel Supper, in an Action of lter a 


Treſpaſs upon the Cafe, and fo forth; and whereupon the ſaid S. gp Uirit of 


muel, by William Betts his Attorney, complains, that whereas Excommus 
George enden, Doctor of Laws, the Principal Official of the Gra- 1 Fut 111. 
tous Court of Canterbury, of the Arches of London, in a certain 
Cauſe upon an Appeal and Complaint lately depending before him 
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Norfolt. Richard Maſon, late of Nackron, in the ſaid County, Ain fozan 
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Unified the the King, in his High Court of Chancery at Weſtminſter, in the faid 
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in Judgment, and rightfully and lawfully proceeded on in the fame 
Court, (that is to ſay) at London, in the Pariſh of St. Mary le Bo © 
in the Ward of Cheap, between S. Slipper, the Party Appellant, ang 

'  Onerelant, and one . Dade, the Appellee and Party complained a. 
gainſt, in a certain Eccleſiaſtical Cauſe, and under the Spiritual Ju- 
riſdiction, (that is to ſay) for ſubſtracting and not paying Tithes, in 
a juſt and lawful Manner of proceeding againſt Milliam Dade, b) 
reaſon of his manifeſt Contumacy and Contempt in not paying the Sum 
of four Pounds twelve Shillings and two Pence, of lawful Money of 
England, the principal Sum for Tithes, and the Sum of ſeventeen 
Pounds of like lawful Money of England, for Expences and Coſts of 
Suit, as well in the firſt as in the laſt Inſtances, amounting in the 
Whole, to the Sum of twenty-one Pounds twelve Shillings and two 
Pence, which the ſaid V. Dade taking no care to pay, either to the 
Oz within ſaid Samuel Slipper, or to his Proctor within a competent Time appoin- 
Time ap. fed for that Purpoſe, although the ſaid Milliam Dade having been then 
pointed foz lately admoniſhed, and having been three Times forewarned, and for 
2 Pur- a long and ſufficient Time expected, pronounced it Contumicy; and 
pole. for the Puniſhment of his Contumacy, decreed him to be excommu- 
nicated, and in the Face of the Church, (the due Order of Lay 
That the having been firſt obſerved in that Particular) cauſed and commanded 
Defendant him openly and publickly to be pronounced excommunicated ; which 
mas excom- ſaid Premiſſes, T homas by Divine Providence Archbiſhop of Cut. 

as bury, Primate and Metropolitan of all England, afterwards, (that isto 
Biſhop by a {ay) on the ſecond Day of October, in the Year of our Lord 169, 
Significavit under the Seal of the ſame Court, ſignified to our ſaid Sovereign Lord 


iv - Rat 


on be County of Middleſex, and ſuch Proceedings were thereupon had, 


that afterwards, (that is to ſay) on the 26 Day of October, in the 

ninth Year of the Reign of his preſent Majeſty, there iſſued out of 

the ſaid Court of Chancery at Weſtminſter, againſt the ſaid M. his Ma- 

8 jeſty's Writ, to take the Perſon therein ſpecified, to be excommunicated, 

excommu- directed to the then Sheriff of the ſaid County of Norfolh, by which 

many way ſaid Writ, the ſaid then Sheriff was commanded that he ſhould exe- 

= die Juſtice on the Body of the ſaid William Dade, according to the 

Cuſtom of England, until the ſaid William Dade ſhould make Satil- 

faction, as well for the Contempt of the Holy Church, as for the Injury 

committed againſt the ſaid S. S/zpper, and in what Manner the ſaid She- 

Tiff ſhould execute the ſaid Writ, he ſhould cauſe to be known to our faid 

Sovereign Lord the King, on the Octave of St. Hillary then next follow. 

ing, where: ever our ſaid Sovereign Lord the King ſhould be in England, 

that he might further cauſe to be done in the Premiſſes, that which of 

Right, and according to the Statute in that Caſe made and provided 

ought to be done, and in no wiſe to omit it; and that he ſhould hade 

there that ſame Writ, which ſaid Writ afterwards, and before the {al 

Octave of St. Hillary, (that is to ſay) in the Term of St. Michael | 

in the ſaid Year, was delivered to the ſaid Richard (he then being 

Sheriff of the ſaid County of Norfo/k) to be executed in due Form 

of Law) by Virtue of which ſaid Writ, he the ſaid Richard Ma- 

Trat the ſon, afterwards, and before the Return thereof, (that is to ſay) on the 

ag)» firſt Day of December, in the ſaid ninth Year, took and arreſted the 

tue * ob ſaid William by his Body, at Catton in the ſaid County of Norfolk, 

Writ, and had and detained him there in his Cuſtody until the ſaid ds 
5 


—— * 


Actions on the Cale. - 

Maſon contriving and malitioufly intending to deprive the ſaid Ha- 
mel of his Remedy, for the obtaining the ſaid Sums of Money at- | 
terwards, (that is to ſay) on the firſt Day of Fanuary, in the ſaid 
ninth Year, permitted the ſaid William to eſcape and go at large _ on * 
where he pleaſed at Carton aforeſaid, without any Authority whatlo- $ 
ever, and without the Leave of any Biſhop or Archbiſhop, and with- 
out the Leave, and againſt the Will of the ſaid Sammel, or without 
any Security whatſoever given, to obey the Commands of the Church 
in due Form of Law; (the ſaid Samuel then, or yet not having had 

any Satisfaction for the ſaid Sums of Money, or any Part thereof) and 
' the faid Millium hath ever ſince withdrawn himſelf to Places un- 
known to the ſaid Samuel; and by reaſon of the Premiſles, he the 
aid Samuel is defrauded from all manner of Relief in obtaining the 
ſaid Sums of Money, to the Damage of the ſaid Samuel 50 l. and 
therefore he brings his Suit, and ſo forth. 1 


This Action after ſeveral Exceptions in Arreſt of Judgement was 
held zwould lie; and for Maintenance thereof the following Caſes were 
cited. F. N. B. 47 b. Hob. 317. 3 Cro. 838. 1 Lev. 192. 1 Keb. 
947. 1 Cro 291. 1 Rolls Abr. 110. 5 Co. Williams's Caſe. 
2 Jones 132. Moor 648. 3 Cro. 652, & 877. 2 Bulſt, 236, 
Moor 334. . „ „ 


Palgrave, Bart. againſt Mindham, Eſq;. 
|  Norflok. Francis Windham, late of Cromer in the ſaid County, Cate on the 
| Eſq; was attach'd to anſwer to Sir Richard Palerave, Bart. Admini- Statute of 
ſtrator of all the Goods and Chattels which were the Lady Anne the 8th of 
Palzraves, his deceaſed Mother, who died Inteſtate, in an Action of | og fem 
Treſpaſs upon the Caſe, and fo forth: And whereupon the ſaid Richard Security ot 
by Thomas Hare his Attorney, complains, That whereas by a Sta- Bent, and 
tute publiſhed in the Parliament of our late Sovereign Lady Anne, 4 # 
late Queen of Creat Britain, and ſo forth, held at WWeſtminfler, in Tenants, | 
the County of Middleſex, on the 18th Day of Fuly, in the eighth 
Year of her. Reign, (amongſt other Things) it was enacted by the 
Authority of the ſaid Parliament, © that from and after the firſt Da 
Sof May, which ſhould be in the Year. of our Lord 1716; no the lab Att. 
* Goods or Chattels whatſoever lying, or being in or any N ig 5 
5 © els whatloever lying, or being in or upon any Meſ- 
ef ſuage, Lands or Tenements, which were, or ſhould be demiſed for 
5 Term of Life, of Years, at Will, or otherwiſe, ſhould: be liable to 
» be taken by Virtue of any Execution, or Extent, or upon any 
- Pretence whatſoever, unleſs the Party at whoſe Suit the ſaid Exe- 
.. Cution ſhould be proſecuted before the. Removal of ſuch Goods 
8 from off the ſaid Premiſſes, by Virtue of ſuch Execution or Extent, 
-- ſhould pay to the Landlord of ſuch Premiſſes, or his Bailiff, all 
g luch Sum or Sums of Money, which were, or ſhould be due for 
Rent of the ſaid Premiſſes, at the Time of taking ſuch Goods 
. and Chattels, by Virtue of ſuch Execution, provided that the Ar- 
. Tears of Rent did not exceed upwards of a Year's Rent, and in 
Caſe the Arrears ſhould exceed a Year's Rent, then the ſaid Party, 
LII 3: - 
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at Whoſe Suit ſuch Execution thould be proſecuted, paying to the 
© ſaid Landlord, or his Bailiff a Year's Rent, ſhould proceed to the 
“ Execution of the ſaid Judgment, as he might have done before the 
© making of the ſaid Act. And the Sheriff and other Officer by the 
ſaid Act was to have Power, and was required to levy and pay to 
Th the Plaintiff, as well the ſaid Money fo as aforeſaid paid for Rent 
1 as alſo the Money in the ſaid Execution, as by the ſaid Statute in 

—_— _— that Caſe made and provided, may (amongſt other Things) more 
_ fully and at large appear. And whereas the ſaid Lady Aune Pa.. 
1 hat the An: Cube, after the making the ſaid Act, (to wit) on the 16th Day of 
* teſtate de⸗ Junt 1712, had demiſed, and to Farm letten, to one David Cook, ro 


5 | = at Meſluages, and 120 Acres of Land, with the Appurtenances lituate, 


+3 lying and being in Norwood Birmingham, Town Birmingham, and 
1 ) Beaham, in the ſaid County of Norfolk, for him the ſaid David, 
1 to hold, Kc. and his Aſſigns, to have and occupy from the Feaſt of St. Micha, 


i; then laſt paſt, to the full End and Term of one whole Year fron 
paying, e. thence next enſuing, and fully to be compleat and ended; and fo from 
v7 | ET, Year to Year as long as both Parties ſhould pleaſe, paying for the 
1 ſame yearly, as long as the ſaid David ſhould occupy the aid two 
Meſſuages, and 120 Acres of Land, with the Appurtenances, to the 
ſaid Lady Arne Palerave, her Heirs and Aſſigns, the Rent or Sum of 
ſeventy Pounds of lawful Money of Great Britain, to be paid at the 
Feaſts of the Annunciation of the Bleſſed Virgin Mary, and St. Michael 
who held it the Archangel by equal Portions ; by Virtue of which Demiſe, the 
8 ſaid David entred into the ſaid two Meſſuages, and 1 20 Acres of 
70 l. fo one Land, with the Appurtenances, and was poſſeſſed thereof, and occu- 
2 pied the ſame for the Space of two Years, and 70 J. of the ſaid Rent 
rear, Was due in Arrear and unpaid to the ſaid Lady Anne, for one whole 
1 „ Fear, ending at the Feaſt of St. Michael the Archangel, in the Year 
Wa - of our Lord 1713. And whereas afterwards, (to wit) on the fixth 
= Day of October, in the 12th Year of the Reign of her ſaid late Ma- 
8 : That the jeſty, at Neno Birmingham aforeſaid, (he the ſaid Francis then, 
Wo Defendant, and now being Chief Bailiff of the Dutchy of Lancaſter, in the ſaid 
. kh ow County) by Virtue and Means of a Writ of Heri Factas, on the 
. Fieri Facias, Lands and Chattels of the ſaid David, proſecuted out of her 
5 ſaid late Majeſty's Court of Common Pleas, (the ſame Court then 
1 being at Weſtminſter, in the County of Middleſex) at the Suit of 
Wl Eraſmus Buck, againſt the ſaid David Cook, upon a Judgment be- 
+1 fore had and obtained againſt him in the ſaid Court of Common 
1 and a War- Pleas, and directed to the then Sheriff of the County of Norfolk; 
ll! rant from and by Virtue of a Warrant in Writing from the ſaid Sheriff, ſcaled 
; 
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=_ te Dert®, ith his Seal, directed to the ſaid Francis Windham, he the fd 
docs the Francis within the ſaid Liberty, (to wit) at Norewood Birminghas 
—_— Goods and aforeſaid, took the Goods and Chattels of the ſaid Djoid Out, 
"WR | Ss. that then were in and upon the ſaid Meſſuages and Lands, with the 
„ That the An⸗ Appurtenances, to the Value of 200 J. and the ſaid Richard further 
1 teſtate gave ſays, that after the Taking, and before the Removal of the ſaid Goods 
1 eos er and Chattels, by Means of the ſaid Warrant, (to wit) the fame 
| of the Bent, Day, Year, and Place laſt above-mentioned, ſhe the ſaid Lady Apt 
Palgrave, in her Life-time, gave Notice to the ſaid Francs of the 
ſaid Rent due to her as aforeſaid ; and the ſaid Lady Anne, then and 

there demanded the ſaid Rent of the ſaid Francis, which he = 
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ſaid Francis then and there refuſed to pay out of the ſaid Goods 


and Chattels And fo it was that the ſaid Fraucis not conſidering The Bjeath; 


the ſaid. Statute, or in any wiſe fearing the Puniſhment therein con- 
tained, but contriving, and fraudulently intending, eraftily and ſub- 
tilly to deceive and defraud the ſaid Aune in her Life-time ; and the 
ſaid Richard, after the Deceaſe of the ſaid Anne in this Particular; 
although often requeſted, hath not paid to the ſaid Aune, ar to the 
ſaid Richard after her Deceaſe, the ſaid 70 J. being in Arrear and 
unpaid to the ſaid Anne as aforeſaid, for the ſaid Rent for one whole 
Year, 2 at the Feaſt of St. Michael the Archangel, in the Year 
of our Lord 1713, nor made any Satisfaction for the ſame ; but the 
ſaid Francis afterwards, (to wit) on the ſixth Day of Octoler, in the 
ſaid 12th Year of the ſaid late Queen, took, carried away; and res 
moved off and from the ſaid Tenements the ſaid Goods and Chattels ta- 
ken by means of the ſaid Warrant, and hath hitherto refuſed to pay 
the ſaid Rent, or make any Satisfaction for the ſame, either to the 
faid Anne in her Life-time, or after her Deceaſe to the ſaid Richard 
(to whom Adminiſtration of all and ſingular the Goods and Chattels, 
which were the faid Lady Anne's at the Time of her Death, by 
Thomas Tanner Doctor of Divinity, lawfully conſtituted Principal 
Official to Charles Lord Biſhop of Norwich, was on the 11th Day 
of Zune, in the Year of our Lord 1716, at Norwood Birmingham, 
aforeſaid, granted in due Form of Law) and the ſaid Frances ſtill 
doth refuſe to pay to the ſaid Richard the ſaid 70 l. or to make 
him any Satisfaction for the ſame, to the Damage of the ſaid Richard 
100 J. and thereof he brings his Suit, and hath good Proof of the Pre- 
miſſes, when the Court will conſider thereof; and he brings here into 
Court the ſaid Letters Adminiſtratorial, which teſtify the ſaid Com- 
;& miſſion of Adminiſtration to the ſaid Richard, in the Manner as 
above ſet forth, and ſo forth. c 


Goꝛam againſt Sweeting. 
Michaelmas the Twenty-ſecond of King ; Charles the Second. 
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London. Francis Goram complains of John Seweeting, being in the 1 Sa und. 100. 
Cuſtody of the Marſhal of the Marſhalſey of our Sovereign Lord à Declara- 


the King, before the King himſelf, for this Cauſe, (that is to ſay) 


tion upon a 
Policp of 


That whereas the ſaid Francis, on the 2oth Day of April, in the Inſurance; 


Year of our Lord 1669, at Londou aforeſaid, in the Pariſh of 
St. Mary Je Bow, in the Ward of COR the Uſage 
and Cuſtom of Merchants, cauſed to be made and written a Policy 
+ Inſurance, in which written Policy .it is mention'd, that the faid 
7 * Coram made an Aſſurance, and cauſed himſelf to be aſſured, 
5 or not loſt, from London to any Ports, and Places out of the 
OA gn of Gibralter, at, to and again, up and down from Port to 
5 3 Place to Place, in Trade, and at and from thence to 
5 6 upon the Tackle, Furniture,. Ordnance, Artillery, ,Boat, and 
r Furniture, of and in the good Ship called the Margaret of 
f „ London 


Beciting the 
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London, 150 Ton or thereabouts, whoſe Maſter, under God, for that B 
- - © Voyage, was Henry Fairweatber, or whoſoever ſhould' go for Ma. 1 
ſter in the ſaid Ship, or by whatſoever Name or Names the ſaid Ship 
or Maſter ſhould be named or called, beginning the Adventure upon 
1 the ſaid Ship, and ſo forth, from and immediately following the Date 
5 of the ſaid Writing, and ſhould ſo continue and endure, until the 
- ſaid Ship ſhould be arrived to any Port or Place whatſoever, out of 
. the Streights of Eibralter; and during the ſaid Time of her Abode. 
and Stay there, at, to and again, up and down, from Port to Port in 
Trade, from Place to Place, upon the ſaid Ship, and ſo forth; and fur- 
1 . ther until the ſaid Ship, together with all her ſaid Tackle, Ordnance 
= - and fo forth, ſhould be landed at London, and there moor'd at An- 
1 5 chor twenty-four Hours in good Safety; and by the ſaid Writing it 
1 : was agreed, that the ſaid Ship, and ſo forth, for ſo much as concerns 
1 tthbe inſured was, and ſhould be at all Times during the ſaid Voyage, 
bh |  rafed and valued at the full Sum of 300 /. Sterling, without rendring 
N any further Account for the ſame, for the Adventures and Perils 
0:4 | which the faid Aſſurers were content to undergo, and had under- 
1 taken in the ſaid Voyage, were they of Men of War, Fire, Enemies, 
1 Pirates, Rovers, Jettizons, Letters of Mart and Counter-Mart, 
1 Captions and Seizures upon the Sea, Arreſts, Reſtrictions or Deten- 
* 1 tions of all Kings and People, of whatſoever Names, Condition, or 
_—_ Quality, Barretty of Maſter and Mariners, and of all other Dangers, 
Damages and Misfortunes, which had and ſhould happen to the 
Hurt, Detriment or Damage of the ſaid Ship, Tackle, and ſo forth, 
| or of any Part thereof; and in Caſe of any Misfortune, it ſhould be 
=_  Tawful for the Aſſured, their Factors, Servants, and Aſſigns, to Sue 
BY for, Labour, and Travel, in and about the Defence, Safety and Re- 
_ 1-188 c.overy of the ſaid Ship, and ſo forth, or of any Part thereof, without 
4 . Prejudice to the ſaid Aſſurance; to the Coſt of which, the ſaid Inſurers 
5 would each of them contribute, according to the Rate and Quantity of 
ö bi | his Sum in the ſaid Aſſurance; and in this Manner the ſaid Aflurers 
| were content, and by the ſaid Writing, promiſed and obliged them- 
ſelves, each for his own Part, their Heirs and Executors, and their Goods, 
Of to the Aſſurers, their Executors, Adminiſtrators and Aſſigns, for thetrue 
5 Performance of the Premiſſes, confeſſing themſelves to be paid the 
- Conſideration due to them for the Aſſurance by the faid Francs 
Coram, according to the Rate of 3 J. 125. per Cent. for ſix Months, 
1 and according to that Rate monthly, afterwards, and to the end of 
6 thus ſaid Voyage, until Intimation ſhould be given for diſcharging the 
_ ſüaid Adventure. And the ſaid Francis Goram faith, that after the 
Wall Mutual Writing, and making of the ſaid Policy, (to wit) on the 18th Day 
ll iff Promiſes. November, in the Vear of our Lord 1669, at London aforeſaid in 
1 . the ſaid Pariſh and Ward, the ſaid John Sweeting had Notice of 
the ſaid Policy; and thereupon the ſaid J. S. on the ſaid 18th Day 
of November, in the faid Year laſt above-mentioned, at London atore- 
ſaid, in the ſaid Pariſh and Ward, in Conſideration, that the ſaid 
Francis Goram, then and there agreed with the ſaid J. &. to 
pay to the ſaid J. S. according to the Rate of 3 J. 125. peil 75 
for fix Months, beginning the ſaid Adventure from the 21ſt Day o 
Auguſt, in the ſaid Year, and to perform all and ſingular the other 
Matters and Things contained in the ſaid Policy, on the Part of the 
1 * 35 bo ol Aflured, 
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Alſured, to be performed for the Inſurance of 504. to be made by th 
ſaid J. S. according to the Tenor of the faid Policy; he the faid 
7. $. then and there agreed, and was content with the ſaid Policy of 
Aſſurance, beginning the ſaid Adventure from the ſaid ziſt Day of 
Auguſt, in the Year laſt above-mentioned, (the Ship then being in 
good Safety) according to the Tenor and good Intent of the ſaid 
Policy; and the ſaid J. S. in Conſideration of the Premiſles; then 
and there undertook, and faithfully promiſed the ſaid Francis, that 
he the ſaid J. S. for his Part, would well and truly perform all the 
premiſſes contained in the ſaid Policy, on the Part of the Aſſured to Ivitment, 
be perform'd, as to the fifty Pounds, beginning the ſaid Adventure, that the Shir 
from the ſaid 2 1ſt Day of Augilſt, in the Year laſt above-mentioned, (the 3 2 
| ſaid Ship being then in good Safety): And the ſaid Fancis in Fact lays, the Time of 
that the ſaid Ship, on the 21ſt Day of Augilſt, in the Vear laſt above- the Policy. 
mentioned, was in good Safety, (to wit) at London aforeſaid, in the ſaid 
Pariſh and Ward; but that the ſaid Ship, Tackle, Ordnance, Artil- 
| lery, Boat, and other Furniture, or any Part thereof did not land, That che was 
or arrive in good Safety, from the ſaid Voyage at London aforeſaid, dꝛowned 
but afterwards, (to wr 
of our Lord 1669 aforeſaid, in making her ſaid Voyage beyond Sea, 14 
towards London aforeſaid, being upon the High Seas, out of the Seas out 
Streights of Eibralter, the ſame were drown d and deſtroy d through =. . 
the Perils of the Sea, and by the Violence of the Wind and Storms, ca; eng 
| (to wit) at London aforeſaid, in the ſaid Pariſh and Ward; where- chat the 
upon afterwards, on the 11th Day of November, in the 21ſt Year of Plaintift 
the Reign of his Preſent Majeſty Charles the Second, King of Eng- tenounced | 
| land, and ſo forth, the ſaid Francis gave Notice thereof to the ſaid = 3 
Johm S$zweeting, at London aforeſaid, in the ſaid Pariſh and Ward, Ship, &c. 
and then and there, according to the Cuſtom of Merchants, renounced 
to the ſaid Zobn Sweeting, and the other Aſſurers ſubſcribing the ſaid 
Policy, all his Intereſt in the ſaid Ship, and the other Premiſſes 
aſlured as aforeſaid ; and then and there requeſted the ſaid. John to 
pay to the ſaid Francis, the ſaid 50 J. aſſured as aforeſaid by the ſaid 
John S:weeting, which he the ſaid John ought to have paid to the 
faid Francis by reaſon of the Premiſſes, and according to the 
Cuſtom of Merchants. Nevertheleſs the ſaid John Seweeting having 
no Regard to his ſaid Promiſe and Undertaking, but contriving, and 
fraudulently intending, craftily and ſubtilly to deceive and defraud 
the ſaid Francis Coram in this Particular, did not undergo the 
Adventure of the ſaid Ship, Tackle, Ordnance, Artillery, Boat; 
and other Furniture, drowned and deſtroyed as aforeſaid, or any 
Part thereof as to the ſaid 50/7. nor hath yet paid to the ſaid 
Francis the ſaid 50 J. or any Part thereof, or as yet in any wiſe 
made him Satisfaction for the ſame, although the ſaid 7ohn Sweeting 
alterwards, (to wit) on the firſt Day of March, in the 22d 
Year of the Reign of his faid Preſent Majeſty, was by the faid 
Francis Coram often requeſted ſo to do at London aforeſaid, in the 
faid Pariſh and Ward; whereupon the ſaid Francis declares, that 
he is injured and endamaged to the Value of 100 J. and thereof he 


brings his Suit, and hath good Proof of the Premiſſes, when the 
Court will conſider thereof. 
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on the 25th Day of November, in the Year with all her | 
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"Actions on the Cate. 


The Jmpar- And now at this Day, (to wit) on Monday next after three Week, 

— from St. Michael, this ſame Term, (to which Day the ſaid 7005 

A Szweeting had leave to imparle to the ſaid Bill, and then to anſye; 

and fo forth,) as well the ſaid Francis Goram by his ſaid Attorney, 

as the ſaid John Seweeting by Baſil Herne his Attorney, are come befor: 

our Sovereign Lord the King at We/iminſter ; and the ſaid John de. 

fends the Force and Injury, when, and ſo forth, and faith, that the 

That the. ſaid Francis Goram ought not to have and maintain his faid Action 

Ship, &c. thereof againſt him ; becauſe he faith, that the ſaid Ship, Tackle 

arrived in Ordnance, Artillery, Boat, and other Furniture aforeſaid, after the 

N making the ſaid Policy, and before the Day of exhibiting the ſaid Bil 

that the (to wit) on the 20th Day of 74, in the 2 2d Year of the Reign of his ſai 

3 Preſent Majeſty, landed and arrived at London, (to wit) in the Parih 

were all of St. Mary le Bow, in the Ward of Cheap, in good Safety, from the 

dꝛowned. ſaid Voyage; and the ſaid Ship with all her ſaid Tackle, Ordnance, 

and ſo forth, was there moor'd at Anchor twenty-four Hours in god 

Safety, without that, That the ſaid Ship, Tackle, Ordnance, Artillery, 

Boat, and other Furniture, was drowned and deſtroyed in the {aid 

Voyage, in ſuch Manner and Form as the ſaid Francis hath + 

bove alledged; and this he is ready to verify; wherefore he prays 

Judgment, whether the ſaid Francis ought to have and maintain 
his ſaid Action againſt him, and /o forth. ” 


226 


Demurrer. And the ſaid Francis faith, that he ought not to be precluded from 

having his ſaid Action thereof againſt the faid John, by reaſon of any 

Thing above alledged by the ſaid 7ohbn in his Plea, becauſe he 

ſays, that the ſaid Plea, in the Manner and Form, as the fame is 

above pleaded by the ſaid 70%n; and the Subſtance therein con- 

tained, are in Law inſufficient to preclude the ſaid Francis, from 

his having the ſaid Action thereof againſt the ſaid John, to which 

Plea the faid Francis is under no Neceſlity, or in any wiſe bound by 

the Law of the Land to make Anſwer; and this he is ready to verify; 

whereupon, for want of a ſufficient Plea in this Particular, the faid 

Francis prays oy 1-198 and that his Damages occaſioned by the 

Premiſſes, may be awarded to him, and ſo forth, and for Cauſes of 

Demurrer in Law to the faid Plea, he the ſaid Francis, according 

to the Form of the Statute in that Caſe made and provided, ſhews 

to, and lays before this Court of our Sovereign Lord the King thi 

following Reaſon, (to wit) for that the ſaid Plea is argumentatvC, 
negative pregnant, uncertain, and defective in Form. 


Me 


2 Saund. 205, To which there was a Joinder in Demurrer, and Judgment for 
the Plaintiff. . — — — — 
1 The Objection that was taken on Behalf of the Plaintiff, d 
t0 the Traverſe in the Defendant's Plea; for as it was talel, 
any of the Things therein enumerated arrived in Safety, 4s if the 
Ship. it ſelf was ſafely Landed, and all the Goods and Mer 
chandizes, and all the Tackle, Orduance, &c. had been bft, be. 
by, according to the Policy, the Plaintiff ought to have had K. Ul 
]ladction; yet if the Iſſue had been taken upon the Defendant s Tra 


verſe, it would have been againſt the Plantiff; and this - 
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being only for Damages, according to the Loſs that the Plaimiff 
had ſuſtained, every Part ought to have been put in Iſſue; but 
here unleſs the Plat ntiff proves that the Ship, and all the other 

* Things are luſt, he will recover for no Part; and if the Defen- 
= 7UJant proves, that a Cable, or an Anchor, arrivd in Safety, he 
would be acquitted of the Whole, if the Plaintiff had taken Iſſue 
on that 'Traverſe. e 8 


But it was argued by the Defendant's Counſel, that in this Po- 
| licy there were two Clauſes; Firſt, That if the Ship, or Tackle 
were damnified, the Plaintiff might labour to ſave them, and the 
Defendant was to pay his Proportion of the Charges of it. Secondly, 
That if the ſaid Ship, Goods, and fo forth, ſhould be totally Iiſt, 
then the Defendant was to pay the 5ol. and here the Plaint(f 
hath averred a total Loſs of the Ship and Gods, for which he 
Demands the 501. and the Plaintiff having averred-in the Cpu. 
lative, that the ſaid Ship, Tackle, Ordnance, Artillery, Boat, and 
other Furniture, Were totally hoſt, he hath thereby given Advan- 
tage to the Defendant to traverſe it preciſely as he alledged, and 
that he ought not to recover Damages on this Breach ; but not- 
withſtanding what was alledged by the Defendant's Counſel, the 
Court were of Opinion for the Plaintiff, and ſaid, the Defendant 
_ might prove, that ſo much and no more were laſt, in Mitigation of 
Damages upon the Writ of Enquiry ; and the Caſes in the Margin 
f the Book are as follows. S. C. 2 Keb. 717, 722. vide Molloy, 
Lib. 2. 7. 3 Lev. 320. 4 Mod. 58. 1 Show. 320. 2 Salk. 443. 
vide 2 Salk. 361, 629, 640. Vaug. 15, 16,17. Ray. 199. 1 Vent. 
101, 127. 1 Lev. 192. 2 Lev. 112. 1 Saund. 207, 267, 312. 
1 Mod. 72. 2 Show. Pal. 380, 381. Hob. 103. 2 Saund. 180, 
181, 295. 1 Lev. 58. 2 Sho. Caſe 42, 82. N. Lut. 247. 10 Co. 
116, 117. 4 Co. 5, 6, 7. Ante 2, 6, 17. Poſt 379. poſt 28 2. 


Turbervil againſt Stamp, 2 Falk. 724. 


Dorſerſbire. Thomas Turbervil, Fun. Eſq; complains of 7h 
Fam, Gent. being in the Cuſtody of the Marſhal of the Mar- Caſe for not 
|F /haſſey of our Sovereign Lord the King, before the King himſelf, rg, x 
for this. Caufe, (to wit) That whereas according to the Law and dant's Fire 

Cuſtoms of this Kingdom of England, hitherto uſed and approved TT 

of, every Man of this Kingdom, by Day and Night, is bound to Platntif's 

keep his Fire ſafely and ſecurely, leſt for want of due Care of ſuch Furze was 

Fire, any Damage might any wiſe happen to any Perſon of the ſame 3 

Kingdom. And whereas the ſaid Thomas on the ſixth Day of April. : 

in the ninth Year of the Reign of our Sovereign Lord, Milliam the 

Third, King of England, and ſo forth, was poſſeſſed of a Cloſe of 

Furze-Ground, lying and being in the Pariſh of Hole, in the ſaid 

County; and whereas the ſaid John, on the Day and Year above- 

ſaid, was likewiſe poſſeſſed of another Cloſe of Furze next adjoyning 

to the ſaid Cloſe of the ſaid Thomas, in the ſaid Pariſh and Ward; 

he the faid Joh, the Day, Year and Place above-mentioned, ſo 
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220 Actions on the Cale. 


1 Salk, 13. 


negligently, and careleſſy kept his Fire in the Cloſe of Furze 0 
the ſaid John, that for Want of due Care of the ſaid Fire, the ſaid 
Furze of the ſaid Thomas then growing, and being in his ſaid 


Cloſe: was burnt down and conſumed, to the great Damage of the 


ſaid Thomas, and contrary to the ſaid Cuſtom ; whereupon he de. 
clares he is injured and endamaged to the Value of 40 J. and thefeof 
he brings his Suit, and hath good Proof of the Premiſles, when the 
Court will conſider thereof. 7 


Aſter a Verdict it was objected, that the Cuſtom extends only to 
Fire in his Houſe or Curtilage, which may be ſaid to be in his 
Power; but it was anſwered by the Court, that the Fire in his 
Field, is as much his Fire, as that in his Houſe; and as he made 
it, he muſt ſee it does no Harm, or anſwer the Damages if it does. 


5 may bring this Action. 2 Bulſtrode 334. 


Keadings and Obſervations on Actions upon 
the Caſe, together with an Abꝛidgment of 


the Caſes in the Repozts. 


CTIONS on the Caſe are to be brought, for a Satisfaction in Da- 
mages for Injuries done to a Man, either with Reſpect to his own 
Perſon, or the Perſons of thoſe in whom he has an Intereſt, and for In- 
juries done to his Property, or to the Property wherewith he is entruſted 
by Law for the Benefit of others. | 1 


ARions on the Caſe which relate to his own Perſon, or the Perſons 


of thoſe in whom he has an Intereſt, and ſo relate to him by Conſe- 
quence, are, Firſt, For Injuries that immediately deprive him of his Liberty 
wrongfully ; as for procuring him to be impriſon'd without a Cauſe, or 
which tend to deprive him of his Life or Liberty, or to bring him under 
ſome corporal or pecuniary Puniſhment, charging him with the Breach 
of ſome poſitive or penal Law. J 


Secondly, By ſlandering him in his good Name and Reputation, whereby 


he may loſe the Converſation and Acquaintance of the ſober Part of Man- 
kind, or otherwiſe ſlandering him in his Trade or Profeſſion, tending to 
deprive him of the Means of getting his Livelihood, or in his Office or 
Dignity, or both; and that by Words, or Writing, the Contents where- 
of are pernicious Slander. _ | | 


Thirdly, For beating or hurting his Servant, and thereby diſabling him 


to do his Work. Brownl. 205. Yelv. 89, 90. 5 
As if a Man ſends his Servant of an Errand, and a Perſon digs a Pit 
in his Way, into which the Servant falls and hurts himſelf, the Maſter 


Actions upon the Caſe for Injuries relating to a Man's Property may 
be thus conſider'd ; That as a Man is capable of acquiring Property, ſo 
he hath by Law a Right to have it preſerved to him; and the Law 
with Regard to the Preſervation of Property, hath theſe three following 

Rules relating thereto. £40, 0 | | 1 


Firſt, That no Man is to deprive another of Bis Property, or wilfully to 


do a Damage thereto, nor diſturb another in the Enjoyment thereof. 


_ Secondly, Every Man by the Rules of Law is bound to take due Cars 
and Preſerve his own Property, ſo as the Neglect thereof may not 
tend to Injure his Neighbour. ei DOT: Ot 


Thirdly, Every Man is ſo to iſe and enjoy his own Property, that be 


mage to the Property of his Neighbour. 


does not, in the manner of his Uſe and Enjoyment thereof, do a Da- 


; Under the Firſt of theſe fall Actions of Trover̃, and for Hiſturbances 
and other Wrongs, which work an Injury by Malefeazance. Under the 


Second of theſe naturally follow Actions for not repairi artition- 
| | : r not repairing a Partition- 
Wall, Fences, and ſuch like. And under the Laſt of chef: will follow 


oy as ariſe from a Man's Miſuſe of his Property; as if a Man builds a 
ouſe vpon his Ground, he muſt not build jt in ſuch, a Manner as to 


deſtroy the ancient Lights of his Neighbour ; nor can he make Dams in 
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another 
Filth or 
of other 
Ction may 


his own Ground, whereby the Water overflows the Fields of 
Perſon; or make a Drain in his own Ground, which carries 
noiſome Soil into another's Yard ;, and there are a Multitude 

"9% „ jurjes that ariſe from the Breach of this Rule, for which this A 
And as a Man is capable of acquiring Property, ſo is he of making 

Contracts relating thereto, and the Law wills, that every Man ſhould 
perfom his Word and Contract with another, ſo far, as it is to do and 


perform that which is Right and Juſt. | | 

And every Contract is defined to be quaſi Actus contra Actum, and 
therefore in every Contract there muſt be quid pro quo. 1 Co. Inſt. 4. J. 
Which Word 84 ſignifies the Conſideration or Ground for the 90 
or the Promiſe ; and the Breach of that Promiſe made upon a good Con. 
ſideration, is the Foundation of the Party's Complaint, and with Re. 
ſpect to Actions founded upon Contracts, ſee more hereafter under the 
Title Actions upon the Caſe for not performing of Promiſes. 
And here it is to be obſerv'd, that as Laws are the Sinews of Govern- 
ment, and the very Hinges or Cements of Society, it is the Duty of all 
thoſe that are in Office, and have the Execution of the Laws, that the 

execute their Offices duly and uprightly, and according to the Tenor of 
thoſe Laws, with the Execution of which they are fo intrufted ; and 
under this Head will properly fall ſuch Actions as lie againſt Sheriff, 
and ſuch other Officers, for Wrongs and Injuries ariſing from the undue 
Execution of thoſe Laws that they are entruſted to execute. 
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And as ſuch Officers are duly and uprightly to execute ſuch Laws; ſo 
are they not to be moleſted or hindred therein, or any ways prevented 
from the due Execution thereof by Force or Fraud, or in any other Man- 
ner howſoever; if they are, the Perſon ſo offending is liable to render 
a Satisfaction in Damages for the ſame ; under which Head may be 
reckon'd Actions of Reſcue, Eſcape, &. or for Diſturbance of ſuch 

Officers in the due Execution of their reſpective Offices, and ſuch like in 
any manner howfoever. | 1 
Another Species of this Action, is that which ariſes from the Duty and 
Obligation incumbent upon all Perſons of any Trade or Profeſſion what- 
ſoever, to act therein according to the Rules of Juſtice. 5 
_ * 3 _ For as Officers entruſted with the Laws relating to the Publick, are to 
„ carry themſelves juſtly and uprightly; ſo every Man, of what Trade, 
4. Art, Myſtery or Profeſſion ſo ever, is to exerciſe tuch Trade, Art, Myſtery 
* and Profeſſion, with due Care, Diligence and Induſtry, and without 
Fraud or Deceit; ſo that he neither wilfully, negligently, or fraudulently 
exerciſe ſuch Trade, Art, Myſtery. or Profeſſion, to the Damage of any 
Perſon whatſoever, who has entruſted any thing to his Care in his Pro. 
feſſion, or deals with him in buying and ſelling ; and under this Head 
will naturally follow Actions againſt Attornies, Apothecaries, Carriers, 
Innkeepers, Smiths, and all _ of any Trade, Art, Myſtery, or 
Profeſſion , who fraudulently, wilfully, or negligently exerciſe their 
Trade or Employments, to the Injury and Damage of ſuchi Perſon {o 
employing or trading with them. "I wy = 


Another Species of this Action is for not performing of Contracts, or 

doing Injuries to another that do not immediately relate to his own Pro- 
perty, but to the Property with which he is entruſted for the Benefit of 
others, as thoſe Actions which may be brought by and againſt Executor 
or Adminiſtrators, > e e Su 
And having here laid down the Manner, in which Actions upon the 
Caſe are intended to be treated of, what. is here ſaid before, is oni in- 
tended that the Reader might have a clear Perception of every partic 
lar Subject that follows; and the Caſes in the Books are, placed - and diſti- 
buted under the following Heads. | 
2 | 4. 4 35 | | Firſt 
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rirſt, Of Attions fo2 falllp and maliciouſly proſecuting the Plaintif 
without a Cauſe, oz cauſing him to be indifted foz a Crime ſup- 
poſed to have been done againſt ſome poſitive oz penal Law, 


Secondly, Actions fo2 Slander, whether it be relating to his goon 


Name and Reputation only, oꝛ to his Trade oz P2ofefſion, ten⸗ 
ding to depzive him of the Means of getting his Livelthood; 
to his Dffice 02 Dignity, 02 Title to Lands, Vide Page 239. 
"Thirdly, Ok Actions upon the Caſe fo2 not perfo2ming of Pꝛomiſes. 
1 286. | bl | Tv | : 
Fourthly, Ok Actions of Deceit upon Warranties, &c. 
Fiftbly, Of Trover and Converſion. p. 3339. 
Sixthly, Ok Aﬀions upon the Caſe fo2 (Urongs by Nuſances and 
Annovances. p. 398. By Diſturbances, p. 404. By Negligence. 
p. 495. | 


Seventhly, Ok Actions againſt Officers fo2 the undue Execution of 


their reſpeitive Offices, p. 49. | 
Eighthly, Fo; Diſturbances of Officers in the due Execution of 


their Offices, oz fo2 doing ſomewhat whereby they are p2even- 


ted from the due Execution of the Laws, p. 413. 


Jnnkeepers, Smiths, and all other People of what Art, Trade, 
Myſtery, o2 Profeſſion whatſoever, fo2 the fraudulent, wilkul, 
92 negligent Exerciſe of their Pꝛokeſſion, Trade, Art o2 Myſtery, 


to the Injury and Damage of another. p. 414. 


Tenthly, Fo2 Damages to be recovered by and againſt Executozs 


and Abminiſtrat92s, p. 441. 


And Firſt, Fo; falfly and malictouſly inditing o2 pzoſecuting the 


Plaintiff without a Cauſe, o2 impoſing ſome Crime upon a 


Pan, ſuppoſed to have been done oz committed againſt ſome 
poſitive oz penal Law, 85 158 


1. The proper Action for an Impriſonment that is unlawful and can- 
not be warranted is an Action of Treſpaſs; but if a Man be impriſoned 
for a large Sum when there is but a {mall one due, on Purpoſe maliciouſly 


to prevent the Party from procuring Bail, then an Action upon the Cafe 


may be brought againſt the Plaintiff in the Action who cauſed. the Party 
to be ſo maliciouſly detained. Robins v. Robins, 1 Salk. 15. 


2. The Injury for which this Action may be brought for charging a 
Perſon with Crimes done againſt ſome poſitive or penal Law, may be 
done by ſeveral, or by one Perſon only; if by ſeveral, and there are all 
the neceſſary Requiſites to make it a Conſpiracy, then the Party injured 
may have a Writ of Conſpiracy, or this Action, in the Nature. of a 
Conſpiracy, „ Hs ao amaolote- em iis. 


3. And 


Ninthly, Ok Actions againſt Attoznies, Apothecaries, Carriers, 
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3. And as there is ſome Difference between an Action of Conſpiracy = 
and an Action upon the Caſe, in Favour of the latter, That is moſt . FT 
rally uſed, and moſt eligible where it may be had. For in an Action o 
Conſpiracy it is ſo far material, that there are more than one to participate i 
of the Offence; that if the Writ be brought againſt ſeveral, and all but one 5 
are acquitted, there can be no Judgment againſt the other. New Nr © 
Brev. 114, 116. Bro. Conſpiracy, 21. ' Bend. 138. and if the Action be P 
brought againſt two, the Acquittal of the one is the Acquittal of the o. 
ther. Cro. Elix. Jol. wo 177 f | bs 
4. And it cannot be brought againſt the Husband and Wife, becauſe 
in the Eye of the Law, they are but one Perſon to this and ſeveral other 
Purpoſes. Palmer 25. New Nat. Brev. 265. 38 E. 3. 3. 40 E. 3. 19,), 
5. Andin that Action, the Party who brings it muſt'be indicted, ar. 
raigned and acquitted ; and it is Part of the Writ it ſelf, that he Was 
legitimo modo acquietatus. 9 Co. 56. New. Nat. Brev. 260. \ 
6. And it is expreſly ſaid, in 9 E. 4. 12. that the Party muſt have 
been acquitted on a good Indictment, or elſe he ſhall not have that AQion 
and that it is a good Bar to ſay that the Indictment was inſufficient. * 
7. Therefore the Action upon the Caſe, (requiring none of theſe Quali 
fications, if there are others ſufficient to ground the Action) is generally 
choſen ; and I ſhall confine my ſelf ro the Caſes on this Head, and only 
take Notice, that this Action is a-like to the other in theſe two In. 
{tances, v3. 1 5 5 „„ pe 
That the Proſecution, which is charged upon the Defendant to be the 
Ground of the Plaintiff's Action, muſt be, 5 | 


Firſt, Voluntary. Secondly, Malicious. 


Erſt, As to its being Voluntary, it is to be obſerved that this Adion 
| hath been held not to lie againſt a Witneſs who comes into a Court, and 
gives Evidence againſt the Defendant, or by the Command of the Juſti- 
ces, or ſome of them, draws or procures to be drawn an Indictment a- ; 
gainſt any one; or if being bound to proſecute, or to give Evidence, 
he does ſo, tho' his Evidence is falſe. 27 Hen. 6. 12. 35 Hen. 6, 14. 
27 Hen. 8.8. — | . 
But where it appears that a Witneſs is officious, and brings an Indid- 
ment ready drawn to the Court, that is an Evidence of its being Volun- 
tary and Malicious, 1 Leon. 107. Cro. Elix. Jo, 134. Knight and Fernit. 


Secondly, As to its being Malicious, it is here to be conſider'd what are 
the Marks whereby the Malice may be known and diſtinguiſh'd. Where a 
Party prevails upon a Juſtice not to hold a Man to Bail in a Matter on 
which he had brought the Plaintiff before him, and the Juſtice thereupon 

commits the Plaintiff to Priſon, for a Matter that was bailable, and good 
Bail was tender'd, this is a ſufficient Mark of Malice in the Proſecutor. 
Muriel ver. Tracy, 6 Mod. 169. 1 


But where the Father Indicts a Man for a Rape upon his Daughter 
who is an Infant, and tells him the Party proſecuted was the Perſon, 
this ſhall be a ſufficient Excuſe to the Party proſecuting. Cox ver. Worral 
2006-101,” Telp. 103. 115 1 

And if there is a real Felony committed, and there are Circumſtances 
happen to concur, which leave more room for a Suſpicion of the Per- 
ſon proſecuted, than of any other, that ſhall be a ſufficient Excuſe to 
the Party proſecuting, Weale ver. Wells, 3 Bulſt. 284. as where the Steer, 
which were ſtolen from the Defendant, were found in the Plaintin 5 
Poſſeſſion. | a1 A 
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dut that does not hold in every Caſe, though it has been ſaid to hold 
where the Plaintiff was charged with Treaſon or Felony, or Crimes of the 


like Nature; yet in an Indictment for an Aſſault or Treſpaſs, where the 
proſecution was plainly Malitious, it is not neceſſary that the Matter of 


. 


+ : . 


the Proſecution was abſolutely Falſe. 


But it may not be improper to take Notice, that a civil Action differs | 
very far from an Indictment. For in that the Defendant has his Coſts, 


and at Common Law the Plaintiff was amerced pro falſo clamore, for the 
Eſtreats of which Amerciaments, Warrants were conſtantly delivered to 


the Coroners, who by a Jury affeer d them according to the Malice or 


Vexation of the Plaintiff; alſo in civil Actions, the Plaintiff aſſerts a 
Right, or complains of an Injury, and therefore to bring an Action, tho' 
there be no good Ground, is not actionable, becauſe tis a Claim of Right, 
and the Plaintiff in ſuch Action has found Pledges, and is amerciable pro 
falſo clamore, and is liable to Coſts z but yet if one has a Cauſe of Action 
for a {mall Sum, and takes out a Latitat for a very great Sum, or has no 
Cauſe of Action at all, and yet malitiouſly ſues the Plaintiff, to the 
Intent to impriſon him for want of Bail, or do him ſome ſpecial Preju- 
dice, an Action of the Caſe lies; but then 'tis not wits on declare 
generally, that he brought an Action againſt him ex malitia & ſine Cauſa, 


per quod he put him to great Charge, &c. but he muſt ſhew the Grievance 


fpecially as in 1 Sid. 424 : 
So whereas the Plaintiff owed the Defendant 100 J he ſued him for 500 7. 
and to hinder him from Bail affirmed to the Sheriff 500 J. was due, per 


quod he was impriſoned for want of Bail, 1 Saund. 228. or for that the 


Defendant intending to procure his Impriſonment, where there was no 


Cauſe of Action, or without any Cauſe of Action ſued him in an Action 
for 300 l. whereupon he was arreſted impriſoned, . Sc. And yet if one 


| that is not concerned, but a Stranger, procures another to ſue me without a 


Cauſe, I may maintain an Action againſt him generally. V;de N. B. 98. 

z If 4 TER TT IRS TL a EY. 
2. If a Man be falſly and malitiouſly indicted of any Crime, that may 

prejudice his Fame and Reputation, he may bring his Action, for he is 


falſly ſcandalized by the Malice of the Proſecutor ; and this is a Damage 
for which the Law gives an Action. 1 Sid. 46. Tel. 15. Lut. 122. | 


So if a Man be falſly and malitiouſly indicted of a Crime, that ſubjects 
him to the Peril of Life or Liberty, and for which he may be ouniffied, 
he may bring his Action; for he is indangered in this Reſpect, and re- 
ceives a Damage, for which the Law gives an Action. So if a Man be 


falſiy and malitiouſly indicted, though it neither touch his Fame nor 
Liberty ; for it is injurious to his Property in putting him to a needleſs 
Expence, and a Damage to one's Property will maintain an Action, as 
well as a Damage to his Fame or Perſon. Vide 3 Edw. 3. 19. 3 Af. 1. 


1 4. 31. 11 H. 7. 25, 26. N. Br. 106. | Stile 379. 1 5 


3. Where a Man is falſly and malitiouſly indicted of a Crime which 


hurts his Fame, and which is a Scandal to him, though the Indictment be 
inſufficient, or an Ignoramus found, yet an Action lies for the Slander, 
: ected t indangered his 
Liberty, and he was actually impriſoned; otherwiſe where it only con- 
cerns his Property, for he cannot ſuffer that in either of thoſe Caſes. 


But though the Action does lie, yet it is ſaid it ought not to be favoured ; 


and therefore 1½, If the Indictment be found by the Grand Jury, the 


Defendant ſhall not be obliged to ſhew a probable Cauſe, but it ſhall lie 


on the Plaintiff's fide to prove expreſs Rancour and Malice. 24h), If 
2 be returned where an Indictment contains no Scandal, or the 
arty has not been impriſoned, no Action lies; otherwiſe if it contains a 


Scandal, or the Party has been impriſoned, but then there muſt be Eri 


'Ooo | dence 


Ic has been ſaid, that the Accuſation muſt be falſe as well as malitious; 
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lice appears it will. Knight ver. Termin, 1 Cro. 70, 134. 
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Note; It is ſaid in this very Caſe, reported in Mod. 394. that it muſt * 
admitted if the Indictment be net good, the Action will fail, becaule 
the Party is not Legitimo modo acquietatus, and this upon the Authority of 
2 Inft. 383. but it was'refolved by my Lord Chief Juſtice Parker, as mer. 
tion d in the Margin of the Report in 1 Sk. r5. and by the who e Cour, 


* * 
4 7 92 0 
' K 


> * 


upon great Conſideration, that there was no Reaſon of this Diverſity be. 
tween a malitious Proſecution upon a good Indictment, and upon a ha; 

one; and that this Action will lie for Damages, for Expences, and Scan. 
dal or Impriſonment, though the Indictment be inſufficient. Hy 12 
Anne, Jones againſt Gyn, entred of Trin. Ti. of the ſame Queen Ry 
So that the Caſe of ard and 771d, and others in Brideman 132 
ſeems not now to be Law where. it was faid, that if an Indictment be in. 
ſufficient, although the Party pleads Not guilty, and is acquitted; yet he 
ſhall not have a Writ of Confpiracy, or an Action upon the Caſe, in 
the Nature of a Conſpiracy ; for by ſuch Indictment he cannot be in any 
Danger. 9 Haw. 4.12. VVV 


The Several Caſes under this particular Head are | diſtributed in 
| 21 | this Order. Pepe? I GO BE 


Firſt, Where the Action has been held to be Grad, and where'ms. 
Secondly, Where and mben the Action muſt he branpht. 
Thirdly, By and againſt whom. „„ 
Fourthly, Of the Declaration. 5 
Fifthly, Of the Fuſtiſication and other Plæadiuggg. 
Sixthly, Of the Fudgment, Writ of Inquiry. of Damages and the 


Execution. 
Firlt, Nlhere the Anion has been held to be Good, and where no. 


1. Where the Father proſecuted the Plaintiff on Suſpicion of a Rape on 
his Daughter, was held not to be malitious, and gave no Cauſe of Action, 
what would have made the Action good, ſee Cox ver. Worral, 2 Cre. 193. 
2. Where aComplaint to a Juſtice of Peace, and his binding to proſecute, 
and the Party 9 was held to give no Cauſe of Action. Matk- 
OY OBE a TREES) „ 

3. Where it was held, that if the Indictment is preferred by the Patty 
agrieved, and he purſues it according to Law no Action lies, yet if Ma- 


. 


4. Where it was held that an Action would not lie againſt an Attorney 
for ſuing the Plaintiff in an Inferiour Court. Anonymus, 1 Mad. 209. 
S. Where it, was held that an Action would. lie for arreſting a Man for 
$001. and holding him to Bail when there was but 200 J. due; the ſame 
Point in Stribber againſt Fohus and Waters. 1 Mod. 4. 2 Keb. 546, 547: 
Dowſe ver. Swain. 1. Lev. 25. 1 e 

6. Where it was held, that the Action would not lie for indicting for a 
Reſcue, 805 one of the Judges faid, that if the Declaration had been 
laid, that the Defendant knew it to be falſe, and it was done on Purpoſe 
to draw the Plaintiff inta Trouble, it would have lain. Raymond 135. 


* 


Lam der. ;. EIS 
7. Where the Matten was not ſufficient to make it a Conſpiracy, the De- 
fendant being only a Witneſs ta find the Bill. Villings ver. Fletcher, 1 
Ill 8 
| 4 | | | 8. Where 
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is ſaid the Action wotild lie for malicioully ding he 
| e a , of Peace, for delivering a Vagtant out of Cu- 
3 ſtody. 2 Keb. 494. Henley v. Burſtall, Raymond 186. 

23 | Where it Ss held that this Action would lie for maliciouſy in- 
1 Gcling che Plaintiff of a Treſpaſs. Norris v. Palmer, 2 Mod. 51. 


I] ctionable. 1 Roll. 209. Lovet v. Fawkner, Cro. 357. 

| 1 5 * the Contrary was held. Radvey v. Strode, 25 ee 
46 

—Y y 1. ee | the Defendant had Stoſdoured the Plaintiff i in a wrong Coure, 

5 and the Action held to lie. Bradley v. Jones, 1 Brown. 3. 

= :;. An Action upon the Caſe lies for cauſing a Man to be arreſted for 

a Cauſe in an inferiour Court, which aroſe out of their Juriſdiction, but 

no Action will lie againſt the Officer, tho? the Court HG no Juriſdisnon 

= of the Cauſe. Hun ſdon v. Cook, Skinner 3o. 


in a Court that had no Juriſdiction, and wine was dc te Þ be pro oper to be 
er d. Smith v. Drinkwater, 1 Keb, 27. 

5. Where an Action was ſaid to lie for malieiou iouſiy re rg as plastik 
3 Perſons that had no Juriſdiction, by n renſbn of the Kxpeties and 
Vexation he was put to. Atwood v. Monger, Stile 98 017 +5 
16, Where the Action was brought of a malicious Proſecution upon 
an Information, and held gobd. Moor v. Shutter, 2 Som. 29. 

17. Where the Action was held to lie for Informing the Commiffioners 
of the Cuſtoms, that the Plaintiff being an Offices took WR whereby he 
loſt his Office. Carber v. Pearſon, 1 Lev: 154. IT en non! 
18. In the Caſe of Gray v. Digötz reported NTT WON 144. and in 


* . . 
Inn, ih > 


me of Gray v. Day. . Ir was held, that the AN did hie 

| Defendant, for proſecuting the Plaintiff in the Spifitual Court, for re. 

fuſing to account as Church. warden. F. x Jones 912 1 Co." 63. Oro. "Cap, 
291. Cro: Fac, 351. Civ. liz. 838.07 bt ful 5 4 


againſt che 


cated in the Eccleſiaſtical Court, whereby he was taken upon an excom- 
municato capiendo, and impriſoned; anch the Court gave Judgment for the 


ſiaſtical Court, where (if the Matter goes for the Defendam) he ſhall have his 
Coſts, no Action will lie if the Court had Juriſdicton; yet where there 
is a Citation ex Officio, and that is proſecuted malicion iy without a 
Foundation, the Party ſhall have his Action; fbt in ſuch Suit he ean 

have no Coſts according to the Reſolution of Cartion und Mills, 1 Co. 291. 
and this ſhall be ſo intended after à Verdict. This Caſe of Hockin v. 
| N is reported in 1 Vemris 86. 1 Sd. 463. 1 Lev. 292 


9 e 1 


But where the Party hath a er R in the rival 

8 tho' the Suit be Wed e A e Be ty be 

2 with an Action upon the Cafe. Cro. Eliz. $36. Bray v. Patrid. 
ce Hob. 267. Noy 234.39: l Roll's Abr. 103. fl 2. 

21. But if the Matter be merely Spiritual, yet if there ariſes out of it 
Matter Temporal an Action will lie ; as Where the Matter is for an Ex- 
communication which is 2 yet where che Plaintiff charges that 
the Defendant razed the Writ, ant put out the Name Harris, and pur 
in the Plaintiff's, the Action w. would well he. Cro. Blis. 838. Kenton v. 
Hallinger. For other Caſes as to this Point; fee Woes 354. 3Cfo. 285. 
Keren v. Smith, Dan. Abr. 78, 79, 80. 

22. Where upon a Complaint to a Juſtice,” who bound che Pheintit "OY 


ro appear and the Bill of Ie Ind as found 5 
that the Action would lie. N Euoramus, yet it was held 


Lawr 9 2 Cra. 190. 


33. Where 


10. Where it has been held, chat cauſing a Man to be indifted for Trea- 


14. Where it was held this Action would lie for a thaljetous Proſecution 


Plaintiff, For tho' in an Action between Party and Party in the Eccle- 


1. Jones 132. by the Name of Gray V. Degge; and in 'Ray. 418. by the : 


519. And in the Caleef Hocking yi Mathe, the & Hen was Bre 10 w 
for maliciouſly impleading, and cauſing the Plalneiff to be excommum- 


2 Rol 188. — 45. Stiles 10. "Dogger v. 


Keavings and  Ddſervattons 
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; 2g. 7 the Adion would ie, tho? no > Bill of race e 
Wright v. Black, Winch as, 54. 9: ene 
24. Where the Action would lie for procuri 4 e Plaintiff: to bs 
law d, and What a proper County to bring the ho ion in. Ruler v. 05 
4 Leon. 32. 

. j 25. Where there was a Diſpute, whether, che Action lay 61 the 

curing an Appeal for Murder. Archebold v. Borrell, 3 Leon.' 193. 'Þ bo 

26. Where the Action was held to lie againſt the Under-Ste ward of a 

Inferiour Court who proceeded to Judgment, and Execution after a Hai 
Corpus cam Cauſa deliver'd to him. Iplett v. Williams, 3 Leon. . ” 
27. Where an Action of Conſpiracy was held to lie for the 1. be 
Plaintiff of his Suit, and not taking Bail ina Bailable Action 5 | 
v. the Mayor of Boalton, 1 Leon. 189. 7 +; ej 
28. Where it is {aid an Action will lis 180 a Malicious Alda f. 
Goods, and although he ſaid the Plaintiff did not alledge the Deen 
dant knew the Goods to be the Plaintiff's. Saunders v. Powell, 1 Lev. ng 
29. That the Entry of a Noli Praſequi upon an Indictment Was not fu I 
cient to conſtrue the Plaintiff to be Legitimo. modo. acquietatus to Maintain | 
the Action. Goddard v. Smith, 1 Sul. 1. | 
30. Where the Defendant had ſued out a Heri Facias, and Ui Sherif 
had returned the Writ, that the Goods levied remained in his Hands for 
want of Buyers, and the Defendant well knowing this, ſued ont another, 
upon which the Money was levied; and held that e the Action would wel 
lie; for Hob. who delivered the Judgment of the Court ſaidz if 2 Man 
ſued me in a proper Court without, Ground of Truth, and that certainly 
known to himſelf, I may have an Action on the Caſe a ainſt him for 
the undue Vexation and Damage, though the Suit itſelf. e legal, and 
cannot complain: of i it as a Suit. So if a Man charge me with: a Crime, in 
a Court that is in no wiſe cognizable of the Cauſe, 1 may have an Action 
for it, and lay that very Complaint to be the Slander. ide tlie Caſe of 
Beckley and Mood, in 4 Cooke 14. Mater v. Freeman, Hol. 205; 206, 20). 
31. Where the Action was held to lie for cauſing the Defendant to be 


had before a Juſtice, and there chargi him wh A Mat er th for ; : 
| in Felony, - Neve Geh Stile 3 50 ng 5 a og 


. 7 
* 


py x ou Secondly, Where and when th Acion n mg be wort” 


A 
* 8 on 
* EO nP ve 0”) 


7 557 Where the Tanue 4 in this Aon; ſhall ariſe from whence the Gaal of 
Aion: ariſes. upon an Indidtment: of 'Velony:: Hercote v. Hauderin and 
others. 2 Balſt. 33% i Bin on. 
2. Where it was held that this Aion wodldi a6t le f in an Inferiour Court 
for a malicious Proſecution, for an Indictment and Acquittal in the 
Court of King's Bench. T, ve. 9 99855 v. Roberts, Mod. Caſes in ow and 
Equity, 307s- | I 1 11 ok Fe . er d bY! 

ere the Court held this Ron poo eg | 2 1 
Stefianr V. Ne Skinner 43. 9653 "200 _ Show. uh Lo 
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Thirdly, By a and d againit | Shin r hes an oy 
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yy | Where the Action was brought by Hunband and Wife, 4110 Tits was 


no ns for 2 88 of Opinion that the Wife could not 
join; but Cro. was pinion to the Contra Vide we mes 0. 
Dalby v. Dorall & Us. 3 Cro. 383. 15 5 5 1% 65 
2. Where an Action upon the Caſe in the Nature of a Conf piracy was 
brought againſt three, and one only found Guilty, and held —— becauſe 
it is but in-its Nature an Action upon the 3 and the Conſpiracy on 7 


, Aggrayation., Pollard v. Evans, 2 Woe. Sale 5. a ee ee 193 


Skinner v. Gunter, 1 Vent. 12, 19. K e en 
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. Conſtantine, 2 Cro. 32. - JX 
1 1 — the Plaintiff ſet forth that he was indicted for Felony, and had 
not ſaid he was lawfully acquitted thereof, or of the {aid Felony, but only 


i 3 Cro. 286, 315, 419. Marham ver. Peſcod, 2 Cru. 130. 
= 3. Where the Declaration was inſufficient, becauſe the Juſtices that ſet 
there to acquit the Plaintiff had no ſuch Power, and where Malice ſhall 
be intended, and where it muſt be proved. Throgmorton's Caſe, 1 Cro. 
55 564. Te | | : : | - . | ; = q | 8 | 2 » | 

4. Where the Declaration was ill, in charging the Defendant with Con- 
W fſpiracy, to indict him of Perjury for ſwearing as a Witneſs, but ſhows 
W not before whom the Oath was taken. Sherrington ver. Ward, 1 Cro. 124. 


1 held good, tho? the other not ſued. Mills ver. Mills, 3 Cro. 239. 


be purſued and executed, and where one Partner may bring the Action, 
and where not, without the other. Gore and others ver. Dawbney, 2 Leon. 75. 
J. Where the Plaintiff ſet forth that he was indicted, and does not in his 


Arundell ver. Triggono, Telv. 116. . 


ſpiracy, but not to an Action upon the Caſe in the Nature of a Conſpi- 
racy. 2 Roll 259. Palm. 315. Latch 79. V. Tones 93. 2 Bulſt. 271. 
Smith ver. Crawſhaw, Benl. 152. 3 Cro. 15. the fame Caſe. 


Crime of Felony on the Plaintiff, and ex malitia, held ſufficient. Man- 
_ ning & Us. ver. Fitzherbert, 3 Cro. 27. 5 . 
10. Where the Declaration was held good, tho' the Indictment was laid 
by way of Recital, and tho' he did not fay he was in Gaol, whereby to 
him. Bagnall ver. Knigh, 3 Cro. 355 33. _ 
11. Whether the Plaintiff may join ſeveral Conſpiracies in one and the 
ſame Declaration. Stroud ver. Roper, 1 Bulft. 159,  _ 
12. Where the Plaintiff alledged, that the Defendant malitiouſly cauſed 
him to be indicted, & quod Furatores dixerunt quod ignorabant, and it was 
held to be as good as if it had been ſaid, that the Jury return'd Inoramus. 
Pauling ver. Shaw, T. Jones 20. 1 5 
13. Where this Action was held good, though the Declaration ſet forth 
that the Indictment was for Felony, as Acceſſary for ſuffering a Priſoner 
to eſcape that was convicted of Felony, though the Matter charged was 


not Felony, but a Scandal lay upon the Plaintiff for it; and therefore tie 


Defendant was to be puniſhed by this Action. Gardiner ver. Folly, Stile 
157. | | 


14. The Declaration ſets forth, the Defendant cauſed the Plaintiff to, 


be indicted, and that upon preferring the Bill to the Grand Jury, they 
found an Ignoramus, and ſo moved in Arreſt of Judgment that it was a 
Repugnancy, Rol Chief Fuſtice inclined to an Opinion, 'that it was not 
material whether the Indictment was Sobd of no; and that it ſhall be con- 
ſtrued according to a common Intendment that he was indicted, 


tion, ſo they went to a new Trial. Anonymus, Stile 372. 


Ppp 13. Where 


5. Where the Declaration charging the Defendant with a ſimul cum was 


6. Where the Conſpiracy laid in the Declaration was not well ſet forth to 


Declaration ſay what was done thereupon, yet the Action held to lie. 


8. Where it was held not to lie to accuſe a Man of Treaſon, and where 
it is ſaid, that Legiti mo modo acquietatus is neceſſary to an Action of Con- 


9. Where it was omitted in the Declaration, that he falſo impoſed the 


have ſhewn, that the Juſtices of the Gaol-Delivery had Power to acquit 


though 
the Indictment was not found; but Hales moved to amend his Declara- 
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____ Readings aud Obfervatians 


I 5. Where the Word falſiy was omitted in the Declaration; but xj 


Chief Juſtice ſaid, that as it was alledged to be malitioſe, the Worg 


falſly was implied. Kitchinman's Caſe, Stile 374. ” 
16. Where it was held that the Place ought to be ſhown in the Declarz. 


tion, where the Defendant procured the Plaintiff to be indicted. Pency. 
din ver. Trappin, Latch 262. „ 5 


17. Where a Declaration in this Action was held naught, for ſaying the 
Defendant malitiouſly proſecuted him without a ut Canſe, whereas i 
ſhould have been without any Cauſe, or without any juſt or probable Caſe, 
Box ver. Taylor, 2 Show. 154. N « 7 : 

18. Where this Action was brought againſt Tracy and others, in the Na. 


ture of a rings charging them that they, prætextu cujuſdam warrant, 


cauſed the Plaintiff to be arreſted and carried before one Chamberlain, 
Juſtice of Peace, who by the Perſwaſion of Tracy, refuſed to bail hin, 
tho' good Bail was tender'd, and Chamberlaine committed him to Priſon, 
where Money was extorted from him ; but in no Part of the Declaration 
was it ſaid to be without 2 probable Cauſe; and Holt Chief Juſtice held 


the Declaration to be ill for that Reaſon. Muriel ver. Tracy G a, 
6 Mod. 169. „ 


Fifthly, Df the Juſfiftcation and other Pleadings. 


1. How far a Man may encourage the Proſecution of an Indictment, and 
accompany another therein, and juſtifie it. Sone ver. Bates, 1 Brownlny, 
2. Where a Juſtification to an Action of Conſpiracy was held good, in 
as much as the Defendant confeſſed the Procurement of the IndiQment, 
and avoided the Action by Matter of Law. Payne ver. Rocheſter and 
Whitfield, 1 Cro. 871. 1 155 . 

3. Where a Juſtification for Indicting for Felony was held good, and the 
doing of it malitiouſly, held not to be traverſable. Chambers ver. Tajlr, 
1 Cro. 900, 901. | V EA +4 2» I 

4. Where a Juſtification was held ill, not ſhewing a ſufficient Cauſe to 
charge the Defendant with Felony. Sith ver. Hodgskins, 3 Cro. 276. 

5. Where a Juſtification to this Action was held not good. Malt ver. 
Hill, 1 Bulſt. 149. | 5 Ro * 

6. Where the Defendant had Juſtified for cauſing the Plaintiff to be indifted 
of Felony for ſtealing of Steers, and the Defendant juſtified 'that he was 
poſſeſſed of five Steers which were ſtolen from him, that he made freſh | 
Suit after them, that they were found in the Poſſeſſion of the Plaintif that 


the Defendant came to him, and demanded to have the Sight of them, which 


he refuſed to do, and gave him very uncertain Anſwers, by Reaſon where- 


of he did ſuſpe& him, and ſo procured a Warrant, and had him before 


Sir Thomas Bennett; who by Reaſon of his uncertain Anſwers upon his 
Examination did alſo ſuſpect him, and committed him, binding him 
over to appear at the next Seſſions to anſwer this Matter ; and did alſo 


then bind this Defendant to proſecute againſt him, at which Time he did 
| accordingly proſecute an Indictment againſt him, and then gave this 


Matter in Evidence to the Jury againſt him, who did acquit him, and ſo 
juſtifies his Proceedings. Weal ver. Wells, 3 Bult. 2242. 
J. The Plaintiff replied, and ſhews he was a Butcher, and bought theſe 


Steers in Market-Overt, and had tolled for them, and that he had killed 


three of them, and takes a Traverſe, abſque hoc, that he refuſed to ev 


them to him; upon a Demurrer the Court was inclin'd to be of Opinion 


it was a good Traverſe, and the Caſe was retained, but the Parties agreed, 


Sixthly, 


„ 
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phon, 1 Lev. 154. 
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OY 6 * 
on Actions on the Cale. 


r & 5 


Sixthly, Df the Judgment, Writ of Enquiry, Damages, and Execution, 


Where an Action for Words, and procuring him to be indicted, and 
ren Shillings Damages, was held to be out of the Statute of 21 Fac. cap. 


16. of Limitations. Bilſard ver. Barnes, S. P. 307. Adjudged Topſal 


ver. Edwards, 3 Cro. 163. | | . N 
2. Where a Judgment in an Action for Words, and a malitious Indict- 


ment, was revers'd as to the Words, and ſtood good as to the other. Jacob 


ver. Mills, 1 ge 8 
z. Where it is ſaid, a Man may have an Action upon the Caſe in the 


F 3 Nature of a Conſpiracy, tho? he be not acquitted ; but a Writ of Conſpi- 


racy he can't, unleſs he be indicted and acquitted ; and where the Bill 


was on an Action upon the Caſe, and the Declaration, and the whole 


Record in the Nature of a Conſpiracy, yet the Plaintiff had Judgment 


as in Caſe, tho' they require different Judgments. Cranbank's Cale, 2 

Roll 49. | „ 5 
4. It is ſaid the Jury might, in an Inferiour Court, inquire in Aggrava- 

tion of Damages of Matters out of their Juriſdiction. Corbets ver. Pear- 


5. An Action was brought for malitiouſly indicting the Plaintiff for 


High Treaſon, and Judgment for the Plaintiff, and the Jury found ſeve- 


ral Damages, as to one of the Defendants 50 J. and as to the other De- 
fendants 1000 f. the Counſel for the Defendant would have it, the Jury 
could not thus ſever the Damages, becauſe it was laid to be a Joint Treſ- 
paſs ; and Sir 7ohn Holt inſiſted, that there is no Caſe where a Non proſs 


can be entred where the Pleas are Joint, and therefore that would not 


help it, but that it was a Diſcharge as to both upon the Reaſon of the Caſe, 


in Hob. Jo. Parker ver. Sir ohn Lawrence and others; where it was held, 


that a Non proſs as to one, releaſes as to all before Judgment; ſo in Sir 


Fobn Haydon's Caſe, 11 Rep. 5. where it is ſaid, the Jury cannot ſever 


the Damages in ſuch Caſe. Radny ver. Strode, & al 2 Show. 469. 
6. Upon an Acquittal on an Indictment for a Riot, and an Action 


| brought upon that Acquittal, the Plaintiff muſt. prove the Proſecution to 


be Malitious. Carthew 416 


Concerning Actions fo2 Slander. 
In Treating of this Action for Slander I ſhall conſider, 


"Piet, The ⁰ ©. 77 759 # 

Secondly, The Panner of Declaring. 

"Thirdly, Br . 5 209; 
Fifthly, The Judgment and Execution, 
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In Words of Slander, theſe Things are requiſite. EST 


Firſt, That the Words are either Expreſs and Affirmative, or at leaft that they 


fo far frovgly imply an Affirmation, that the e may inteud that 


the Perſon is afnally charged to have done the 


Fact, or .ſubj 
Sander. V YR Jute 


- 724 


1. Where one ſays of another, bear Witneſs, Mifireſs, be bath ſtolen my 


F to the 


mony of another, ev. 126. Bury ver. Wright, 


Hair Cloth, no Action lies; for this is not a dire& Affirmative to charge 


* 


him with the Stealing thereof, but altogether depends upon the Teſti- 
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2. Where the Plaintiff declares, that whereas he had been indict 
arraigned for robbing the Defendant, and was acquitted, and the Defen. 
dant ſaid of him; If A. and B. bad done Fuſtice, be had been bang'd for 


robbing me, held the Action lies; for it is quaſi an Affirmative. Cro. Bl. 


186. Royal ver. Peckham. 1 1 

3. If one ſays to another, I know my ſelf, aud I know you, I never buggeri 
a Mare, an Action will lie; or otherwiſe by ſuch fly ways of Expreſſon 
any Man might be flander'd. 1 Vent. 296. Anonymous. 


3 


4. So if one ſays, I heard a Bird ſing, or I dreamt J. S. flole a Hork, + 


an Action lies. 1 Lev. 277. 1 Vent. 60. 1 Hd. 434. 2 Lev. 150, 
5. If one Man ſays to another, you B. you will lie with a Cow again; 


you Had your Deſerts you deſerve to be hang d; adjudged actionable. Poturim 


ver. Barrel, 1 Sid. 220. : | : 

6. If A. ſays of B. thou art a baſe Rogue, and a dogged Rogue, and Juin 
make thee an Example and Precedent for a perjured Rogue, an Action lies fy; 
theſe Words, for they are affirmative with an Aſſeveration. 1 Roll 4 
49. Pl. 4. 


7. So if A. ſays of B. and C we will have them ſtand in the Pilloy, ai 


have their Ears for Perjury and Subornation of Perjury, it has been adjudped | 


actionable. 1 Roll's Abr. fol. 49. Letter P. Pl. 11. 

8. So if one Man ſays of another, he ſays J am perjured, but be is a je. 
jured Knave as well as I, for he and T. ſwore one for another, an Adion 
will lie, tho' he charges him only by way of Relation. Orton ver. Fuller, 
R „%%% elated e | 

9. But if a Man ſays of another, he broke my Houſe like a Thief, no Ac. 
tion will lie becauſe it is not a direct Affirmation, only an Alluſion, 2 

Vent. 112. Anonymous. . 35 SY 


10. And it hath been adjudg'd, that not only Words that are poſitive, 


and in the Preſent-Tenſe, are actionable, but likewiſe Words that are in 


the Preter-Tenſe are likewiſe actionable; as for a Man to ſay of another, 
I am no Traitor, I have ſeen you in the Rebellion; an Action lies for theſe 
Words, tho' they are ſpoken of a Time paſt, and tho? perhaps there may 
have been a General Pardon ſince he was in Rebellion; yet the Court 


will not intend it; but if there was, the Defendant ought to ſhew it in 
pleading. Dalton ver, Sudde, 1 Lev. 251. Fs 


11. But this is only where the Action affects the Mind, whereby Cup: 
erit in perennis, for where they are ſpoken concerning a Diſeaſe, that he 
ſuppoſes, by the Words ſpoken, the Plaintiff has laboured under, vhere- 


; by he loſt the F amiliarity of ſober People, or where they concern 4 


Man's Circumſtances, there Words of a Man in the Preter-Tenſe are 
not actionable, becauſe a Man may have been cured of ſuch a Diſ- 
eaſe, and might become a Man of good Circumſtances. Noy 151. Cv: 
Car. 199. 1 Rolls Abr. 67. Pl. 24. . „„ 

12. As to ſay of a Man, that be bath broke twice, theſe Words are not 
actionable, becauſe he may now be a ſufficient Man. Latch 114. No 7). 


13. Yet in 1 Jones 321. it is there held, where a Man faid of an- 


other, thou cameſſ a broken Merchant from Hamburgh, after a Verdict and 


ſpecial Damages proved ; ſo theſe Words have been held actionable. 


14. I will prove he bath been a Bankrupt, aud hath agreed with his Creditors 


for a Noble in the Pound, it hath been adjudg'd, that theſe Words were 


actionable. Hil. 3. Fac. B. R. Edmunds ver. Whetſtone, New D. 1% J. 
in the Margin. — —— 8 


15. But if a Man ſays of another, thou art a baſe Fellow, and baft ad 


the French Por; no Action will lie for theſe Words, becauſe he ma) 
have been cured. Noy 151. Paſch. 6 Fa. Allen & Smith. Allen 30. 


16. And not only Words ſpoken to, or of a Man affirmatively, but 
Words by way of Interrogation have been adjudged actionable, and = 
4 | Ty 


ed and 


jultly; 
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? juſtly j for otherwiſe it would be in the Power of any Man to do another 
n Injury by the moſt malitious Words that can poſſibly be ſpoken by 
5 putting them into an znterrogating Phraſe ; whereas the Hearers, have as 
ES cicar an Idea of their having been ſpoken in Defamation of him for whom 
ey were intended, as if they had been ſpoken to a Man, charging Him | 
WS cxpreſly with the Facts meant thereby. | 


17. As if a Man fays to another, when wilt thon bring Homie the ' Nine 


*v 
+ 1 


158. What other interrogating Words have been actionable, are in the 
following Caſes. VVV 


00. Fac. 422. Nelſas ver. Staffe. | Moor 418. p. $13. T himplethorpe s 
Co. Eliz. 213. Fordan ver. Lifter. | Palmer 66. Gibbons ver. Maggott. 
Cs. Eliz. 26. Griffith ver Morriſon. | 2 Rolls Rep. 165. the {ame Caſe. 


109. So conditional Words have been held to be actionable, as if a Man 

ſays, If J. S. might have his Will he would kill the King, an Action upon 

the Caſe lies. Sydenham and May, Cro. Fac. 40%. 1 Roll Rep. 427. 3 Bulſt. 90 

F /// NTT. e E 

20. But Words in the Disjunctive have been held not actionable; as if 

A. ſays of B. to C. his Brother, Sirrab thy Brother B. was whipt about 

Taunton ' Caſtle for ſtealing of Sheep, or elſe was burnt in the Hand or 

| Sloulder, whereas he in Truth never committed any ſuch Felony ; theſe 

| Words are not actionable, becauſe'a Man could not have been burnt in 

| the Shoulder for ſtealing Sheep, ſo it makes the Words uncertain. Cys: 
G Ju „ * 7 

21. Thou baſt ſtolen my Mare, or conſenting to the Stealing of ber, has been 

held actionable. Cro. Eliz. 80. Griffith's Caſe, Noy 172. | 

| 22. Negative Words have been held not to be actionable, as to fav, 1 

| never came home and pom d my Wife. Clerk ver. Dyer, Trin. 10 Geo. Mod. 

= Caſes in Law and Equity. 290. 7 5 „ | 


Secondly, The Matter charged muſt be ſuch as, if true, is againſt ſome poſitive 
Law, and the Party may be puniſhed for it; or elſe the Perſon of whont 

© they are ſpoken, miſt have received ſome ſpecial Prejudice by the Words 

- which he muſt aver. | 5 _- a 


1. Tis to be obſerved, that Words meetly Spiritual without any 
temporal Loſs; as calling a Man W/hore-maſter, or a Woman Whore, 

are not actionable. 1 RoY"s Abr. fol. 35. pl. Letter D. pl. 1. Matthew v. 
Croze. N | | | 

2. But for Words of Spiritual Cognizance only with a temporal Loſs, ari 
Action will lie; as where a Man ſaid of a Woman, that J. S. had the Uſe 
of her Body, by which ſhe loſes her Marriage, are actionabſe. 1 Rog Abr. 
fol. 35. L. D. pl. 5. Morriſon v. Cade, © 125 

3. And there is no Difference where the Words are {ſpoken of a Man 
or Woman, if he loſes his Marriage ; where the Words were, Thou art 4 
WWhore-maſter, for thou haſt lain with Browy''s Wife, and baift to do with 
her againſt a Cheſt. 1 Rolls Abr. fol. 35. pl. 5. Lat. 218. 2 RolPs Rep. 
273. Palm. 85. Cro. Fa. 323, 2 Bulſtr. 89, 90. 3 Bulſte. 48. 

4. So where the Defendant ſaid, that the Plaintiff 2d the Uſe of bis 
Wife's Body by Force, and by Reaſon thereof, the Plaintiff was carried 
before Juſtices, and examined for a Rape, and laid out ſeveral Sums of 
Money to get clear from that Imputation ; theſe Words are actionable in 
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| Regard of the temporal Loſs. 1 Rolls Abr. 36. L. P. 5. 9. Harry, 
F. But where the Words are ſpoken in London, of a Woman calling E 
Whore, they are actionable without alledging any temporal Loſs; beoyy, 
by the Cuſtom of that Place, ſhe is liable to a temporal Loſs, that, is t 
carted. 1 RolPs Abr. 36. L. D. pl. 13. Haſſeil v. Capcot; tis ſaid 
97. in the Caſe of Roberts v. Herbert, that there is the ſame Cu 


1 7 


Southwark. _ 


of him, no Action lies. 1 Rolls Abr. fol. 37. pl. 18. ny 
10. Yet where the Plaintiff declared, that he was Heir Apparent 9 
his Father, and B. his Brother, and that they had Lands, Oc. and in. 
tended to have ſuffered theſe Lands to have deſcended to him, and by 
Reaſon of ſpeaking theſe Words intended to diſinherit him, it. was held 
the Action did lie. 1 Rolls Abr. fol. 38. pl. 21. Humfrys v. Slutfield, Cy, 
Car. 436. Godb. 32. 2 Rolls Rep. 249, 250. 1 Roll's Rep. 244. 3 Rilf, 
C.. ß) 2338. nt ß 
11. Words ſubjecting a Man to Puniſhment may not be actionable un- 
leſs ſcandalous; as where before the late Statute of the 5th of King G. 
cap. 15. Sect.— for killing Deer, the Words were, Thou art one of thoſe thit 
| ſtole my Lord Shaftsbury's Dear, was held not actionable ; for tho? Impri- 
. ſonment, which was then the Puniſhment will follow, yet tis ſaid b) 
1 Holt not to be a ſcandalous Puniſhment. Salk. 696. Turner v. Ogden. 
. _ II. The calling a Woman an Hermaphrodite was adjudged actionable, 
1/4 with ſpecial Damages averr'd, ſetting forth ſhe was a School-miſtreſs, and | 
„ „„ loſt a great many Scholars. 2 Show. 18. Caſe 11. Whetherhead v. Brok. 
1 12. But where Words are not actionable in themſelves, and the ſpecial 
Wk Damage averr'd to have been received, could not by any Conſtruction 
„„ be received, there tho? the ſpecial Damage is averr'd, yet the Words are 
n Not actionable with ſuch an Averment ; as where a Man ſpoke thele 
Words of a Butcher, on a Colloquium of a Cow, and the Fleſh, That the Cow 
died with Calving ; per quod he loft Cuſtomers, after a Verdict the Judgment 
was arreſted ; otherwiſe would it have been if the Plaintiff had averr'd that 
he could not ſell the Reſt of his Cow. Salk. 693. Taſſan v. Rogers. 
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Of Words changing a Perſon with a Diſeaſe. 


1. In charging a Man or Woman with having the French Pox, it s 
neceſſary that the Words carry a plain Indication, that the Defendant 
meant the French Pox, otherwiſe no Action lies for ſpeaking them; 45 
for Example, no Action lies for the ſeveral Words following, to ſay 79 
art a pockey Whore, go to John Hawkins the Leach for the Pox. Mich. 17 
Ja. B. R. between aand Farin, 1 Rollis Abr. 61. L. J. Pl. 23. 

and it was ſo held in Cro. Fac. 499. in the Caſe of Hunt and Foues. 
2. So the Words Thou art a thieving Whore, a pocky Whore, and I wil 
Prove you a. pocky Whore, were adjudged not actionable in the Cale o 
Culliford and Knight, in Cro. Fac. 514. becauſe it is ſaid there, that rhe 
lat Words cannot make an Indictment of the French Pox; yet & if n 
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on Attions on the Cale. 
lat Caſe be Law; for in 1 $9. 378. it was held, that to call a Man 
thieving Rogue was actionable, becauſe. it implies an Act done; if ſo, 


x 


hy ſhould not theſe Words be a&tionable. | 


3. And obſerve in 1 Siderfin 50. in the Caſe of Marſhal and Chickall, 


theſe Words were adjudged actionable, your. Daughter is a Whore, and a 
xky arb d whore, becauſe the Words, you have had the Pox, are coup- 


fed wich. the Word | Whore, it is a plain Indication that the Defendant 


meant the French Po. "OY! L RE 

4. To ſay a Man has got the Pox, and that be got it by a-yellow hair 
Wench in Moor-Fields, tho' the latter Words do not carry a violent In- 
tendment, that the Speaker meant the HFeuch Pox, yet becauſe the Senſe 


leads more that way than any other, there the Words have been ad- 


judged actionable. 6 Mod. 24. 1 Lev. 280. 1 Sid. 432. 1 Vent. 50. 1 
Cr. Jog, .. og nl "TON © hes e eee OE 

5. The Words thou art infected of the Pox, and thy Wife was laid of 
them, an Action upon the Caſe lies, Cro. Eliz. 28. for it plainly appears 
that he meant the French Pox ; and great Streſs was laid upon Words that 
amount to the Meaning of being laid of the Pox, or eaten with the Pox. 
Cro. Eliz. $78. Cro. Eliz. 214. 2 Brownlow 216. re oi i 

6. So to ſay Thou art a Rogue, and a pocky Rogue, aud the Pox' haunts 


> | you twice a Tear, theſe Words have been adjudged actionable Words. x 


Roll Abr. — 


Of Words that are actionable, if ſpoken of a Man to ſcandalixe 
. | bim in his Office. FEE ins! e 


— ͤ — 


1. If one ſays of a Juſtice of Peace, he hideth and covereth Pelonies, 
4 Cv. 19. or that he ig a Smotherer and Maintainer of Felonies. Cro. Fac. 268. 
2. So that he 7s a Basket Fuſtice, a Partial Fuſtice, I will give him 5 |: 
every Tear for his Gifts for Fuſtice Matters, an Action will lie for theſe 
Words. Partial Juſtice touch him in his Office, and charge him with 
Corruption therein. Mich. 4 Fac. Kemp & Houſegoe, Cro. Fac. go. 
3. Soof a Town Clerk of D. and Steward of the Court, that the De- 
fendant ſaid of him, he had taken 408. treble, is actionable, for it muſt 


neceſſarily be intended to be ſpoken of him in the due Execution of his 


Office. Mich. 6 Fa. Nole and Swanſer, Telv. 1, 2. Godb. 1 $1. | 
4. So if one ſays of a Juſtice of Peace, that he is an Half-ear'd Fuſtice, 


and can hear of but one Side. Trin. ) Car. Sir William Marſham and ridges, 
Cro. Car. 223. | 55 "= 


5. So of a Lord Chief Baron, that be can hear but of one Ear, * 


ſpoken on a Diſcourſe at his Adminiſtration of Juſtice. Heth. 161. 


6. But if one ſays of a Juſtice, he is not worth a Groat, and is gone 


to the Dogs, no Action lies for theſe Words, notwithſtanding the Sta- 
tute of H. 6. requires, that a Juſtice of Peace ſhould have 40 J. per An. 
1 Ventris 258. | 5 % Ws 


7. It has been held, that if A. ſays to B. you would be a Juſtice of Peace 


like Major F. a Fool, an Aſs, a Coxcomb, a Buffle-beaded Tuſtice, E can 


have no Action; and adjudged by three Judges againſt one, that to ſa 
of a 1 of Peace, he is a Fool, Afs, _ G Beetle-beades Fuſtice, 4 
Words not actionable. 1 Lev. 52. 1 Danv. 121. and in the 4th Rep. 13. 
to call him Rogue or Varlet was not actionable; but in the Caſe of 
en NN ag 10 G. 1. Arg a Juſtice of Peace a Raſcal, 

Villain, and a Liar, with a Collogium of his bei ſtice „ Wer 
held to be Words actionable. . ps . e T bog 2 
9. Words for which an Action may be brought that relate to a Man's 
Office, by charging him with a Crime in the Execution of it, muſt cat- 
ry in themſelves a plain and direct Meaning to charge him with a Crime 
that is puniſhable, of their being ſpoken of his Office, or otherwiſe no 


! Action will lie; as in the following Words ſpoken of a Chancellor of the 


- Conſiſtory 
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5 auſe, or before a Magiſtrate in ſome Matter, that his Forſwear 
2 


3 Anne B. R. 6 Mod. 200, 201, 202, 203, 204. 


of a Man's Trade 
mon Barretor, no Action lies. Hob. 140. 


If was Perjury; and to name him Chancellor, is only Jeſigndtio 
and does not of it ſelf make it ſufficiently Evident, that ſuch 
were ſpoken of him in Execution of his Office. 


Per Jong, 


. Wen Word 
e 1 Ruſſe 5 Tin 


. 
# 
« 


* 


9. In Offices of Profit, Words that impute either Defect of Underſtang. 


ing, Ability or. Integrity, are actionable; but in thoſe of Credit, Word 
that import Want only of Ability are not actionable; | 


| as to ſay of a Juſtice 


Peace, that he is an Aſs, and a Beetle- headed Fate is not actionable, be. 


cauſe a Man cannot help his Want of Ability, as he may his Want g 
Honeſty; otherwiſe where Words impute Diſhoneſty or Corruption, 3 
in Caſe: where the Office is an Office of Credit, and the Party char 0 
with Inclinations and Principles which ſhew him unfit, and that he ouelt 
to be removed, which is a Diſgrace. Salk, 695. EF TRE d 


M7 4 


Of ſcandalous Words ſpoken of a Man tending to injure bim in 12 
bis Trade or Profeſſion. * 


1. Scandalous Words that tend to injure a Man in his Trade or Pro. 


feſſion, are (as I conceive) of all others as injurious, or rather more ſo, 


than thoſe which tend to deprive him of his Life or Liberty, or that fub- 
ject him to a Fine or corporal Puniſhment, or to deprive him of tlie Com- 
munication and Familiarity of Mankind; becauſe, as to Words which 


tend to deprive him of Life or Liberty, or which charge him with a 
Crime which would ſubject him to cor 


| ub poral or pecuniary Puniſhment, 
he muſt firſt be convicted by Form of Law before he can loſe his Life, 
or receive {uch Puniſhment. . S 


2. And in the Caſe of Words ſpoken of a Man which tend to deprive 


him of the Familiarity and Converſation of Mankind, they cannot be ſo 


injurtous; becauſe, if a Man is a skilful Workman, or an honeſt Dealer, 
a fair Practitioner, or an ingenious Man in his Profeſſion, he will be 
ſolicited by ſome Part of Mankind, that perhaps at another Time would 
not have a Familiarity or Converſation with him. . Ts 

3. Bur Words ſpoken of a Man asto his Trade or Buſineſs, which tend 
to deprive him of the Means of getting his livelihood, may render Life, 
Liberty, and the Converſation of Mankind of little Service, when he can- 
not get his Bread; and beſides, not only himſelf, but perhaps a Wife, 
and ten. Children may be injured by the Wounds a Man receives in his 
Reputation as to his Trade or Employment; and therefore ſtronger In- 


tendments ought to be made in ſuch Words, than in any of the former, but 


not ſuch Intendments as the Hearers would not have made themſelves. 
4. Yet it is to be known that ſuch Words are to be preciſely ſpoken 
as to ſay of a common Carrier, that he is 4 com- 


5. So it is faid, that if A. keeps a Stable in London, and uſes to receive 
Horſes at Livery, and J. S. ſays Thoy buyeſt nothing but ſtinking, roten 
Hay to poiſon Men's Horſes; that no Action lies, becauſe he is no Inn- 
keeper, and ſo it is not any Trade in Law; Paſch. 14 Car. B. Jones and 
Joyce; 1 Roll's Abr. F. 60. pl. j. but & whether that be Law; for a Keeper 


of a Livery-Stable is a Trade mentioned in the Charter of H. 8. and 50 
firmed by King Charles 2. which incorporated the Innholders of the Cit) 


of London, and well known now to be a Trade diſtin from that of an 
Innholder. 5 | j 1 5 
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WG. To fay a Man is 4 Knave, be has cozened me in falſe 'Meaſure of my 
5 Barley, the Words are not actionable, unleſs you ſhew that the Hain- 


cif lived by ſelling Barley. Mich. 13 Fac. C. B. Bray and Hays, 1 Roll. Abr. 


a 62. 5, 23. 1 Brownl. 4. Hob. 76. 


7..So if a Man ſays of a Smith, that he cozened him of a Noble in a 
Pair of Wheels, theſe Words are not actionable, becauſe he may cozen 


1 ö him only in the Price. Paſch. 16. Fac. Digner and Sneling, 1 Rolls 
Ar. F 62. pi. 24- | 11 | | 


9. Words of a Shoemaker, that it is no Matter who bath him, for I war- 


g rant whoever bath him he l cut bim out of Doors, with an Averment, that 


where they were ſpoken, it amounted to as much as to ſay, he world ruin 


: | his Maſter, were held actionable. Ellis and Hunt, March 1 Paſ. 15 Car. 


2. B. R. 1 Ros Abr. F. 60. pl. 7. OO Ne, >. 
9. If one ſays of a Merchant, that he is a Bankrupt, an Action lies. 

Mich. J. Fa. Long and Long, 1 Roll's Abr. F. 61. pl. 18. 5 
10. And it hath been ſaid, that it is otherwiſe if no Merchant. 


11. But I apprehend, and ſo it appears in the Books, that if the 


Words are ſpoken of any Perſon that is within the Deſcription of Perſons, 


chat by the Acts of Parliament may be a Bankrupt, they are action- 


able, as may be ſeen in the Caſe of Coo and Tucker, Cartbew 330. where 
the Caſe of Garrett and Sbelſon is cited, where theſe Words were ſpoken 
of a Weaver, be is a pitiful idle Raſcal, and not worth a Groat ; for when 
a Man gets his living by a Trade, that conſiſts of buying and ſelling, 


and which is to be ſupported by the Opinion that Mankind have of 


his Credit and Circumſtances ; Words ſpoken in Diminution of the Cre- 
dit of ſuch Perſon, are equally as injurious, as if they had been ſpoken 
of a Merchant. 1 Rolls Abr. F. 60. pl. 11. | Tt © 


12. If one ſays of a Merchant, or of ſuch a Perſon, I believe all is not 


well with him, there are many Merchants have lately failed, and I expect no 


otherwiſe of bim, an Action lies for ſuch Words. Mich. 22 Car. a. the 


Caſe of Vivian and Willet, Raymond 20). „ 


13. If one ſays of a Merchant, you are 4 cheating Fellow, and keep a 
falſe Book, and I will prove it, no Action lies without an Averment that 


there was a Colloquium of his Trade. Todd and Haſtings. 2 Saund. 30). 


14. So to ſay, he bath deceived me in a Reckoning, and bis Debt-Book | 
which be keeps in his Shop is a falſe Debt-Book, and I will make bim aſbam d 
of his Calling, are held to be Words not actionable in the Caſe. Brooks and 


Clarke, Mich. 21 Fac. 1 Roll's Abr. F. 62. pl. a2. | 
15. So to fay, be is a falſe Man, and I will prove it, and be keeps a 


falſe Debt-book, for he charg'd me with a Piece of three-piled Velvet which I 
never bad, were held aCtionable. Brook's Caſe, Moor 409. Hutton 14. 


Cro. Eliz. 403. Palmer 68. = 1 

16. So theſe following Words were held to be actionable, he is a 
cheating Knave, and keeps a falſe Debi-Book with which he cheats the 
Country. 1 Vent. 263. but note there was a Colloqitium of his Trade. 


17. Theſe Words ſpoken of a Fuller were likewiſe adjudged to be 


actionable, truſ# him not, for he owes me 101. and is not worth a Groat. 
Hutton 124. 80 he ts not worth a Groat, he is fool. worſe than naught, 
were adjudged actionable Words, ſpoken of a Merchant. Cro. Car. 265. 

18. So theſe Words, ſpoken of a Woman that carried on the Buſineſs 
of a Woollendraper were adjudged actionable, ſhe keeps a falſe Shop- Book, 
and the Country complains againſt her for making her Debts twice over, or two 
times over. 1 Ventris 117. vide Hern's Pleader 212. Rob. Ent. 46. FT. 
19. If a Man was a Merchant, and had left off his Trade; yet the call. 
ing him a Bankrupt was adjudged actionable, for he might exerciſc his 
Trade again. Mich. 7 Fac. Long and Long, Paſch. 44 Eliz. B. R. Trin. 


39 Eliz. B. R. Gardner and Hopwood. 1 RolPs Abr. 66. pl. 16, 19. 


20. If a Man ſays of a Tradeſman, thou art a beggarly Fellow, and had 
it not been for my Help, be bad not had a bit of Bread to put in his Mouth, 
| 9 8 Rrr . | and 
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and 1 have exatly caft up bis Eſtate, he is not able to pay above 2 8. and 6g 
in tle Pound to his Creditors of their Debts ; for this diſcredits him in hi 
Trade, and an Action lies without averring any particular Damage. Sil, 2) 
Smith and Rooker, Intratur Paſch. 1651. Roll 311. 1 Rolls Abr. E 60. pl, 12 
221. In an Action upon the Caſe, if the Plaintiff declares that he Was 
for ſeveral Years paſt a Brewer, and got his Living by brewing and . 
ling of Beer to his Cuſtomers, and that he brewed wholſome Beer, and 
that the Defendant having a Diſcourſe with his Cuſtomers about his 
Trade, andof his Beer brewed by him, to the Intent to diſcredir him and 
his Beer, as well to his Cuſtomers as Neighbours, with whom he had 
before traded, ſaid theſe Words of the Plaintiff, and his Beer; 7 gjj 
give my Mare a Peck of Malt, and lead her to the Water, and let her jrig 
and ſhe ſhall piſs as good Beer as any Tom. Fenn, (who was the Plaintf) 
brews. By ſpeaking of which Words, he was eſteemed among his Cuſto. 
mers and Neighbours to brew and ſell unwholſome Beer, and they after 


refuſed to buy Beer of him, and to have any Dealing with him in hi; 


ſaid Trade. No Action lies for theſe Words, without ſhewing ſome par. 
ticular Damage thereby, as that ſome particular Perſons abſtained fron 
buying Beer of him, or ſuch like particular Loſs; for theſe Words hal 
be taken to have been ſpoken in Merriment and Jeſt; for it is impoſſible 
to be true in the Underſtanding of any Man, and it may be intended that 
he brewed {mall Beer, and not unwholſome Beer. Mich. 15 Cu. 
B. R. between Fenn and Dixe, adjudged per totam Curiam, in Arreſt of 
Judgment, after a Verdict for the Piaintiff. Intratur Trin. 15 (u. 
Rot. 838. 1 Rolls Abr. F. 59. pl. 1. eee THYG 1 

22. In an Action upon the Caſe for Words; if the Plaintiff declares 
that he had uſed the Trade of a Brewer for ſeveral Years, and had brew. 
ed wholſome Beer, and ſold to his Cuſtomers, by which he had got great 
Profit to himſelf; and that the Defendant, to the Intent to diſcredit 
him to his Cuſtomers, /#per Colloquium de & concernent the ſaid Occupa- 
tion and Art of the Plaintiff, malitiouſly ſpoke theſe falſe Words of him, 


| Lee's Beer is unwholſome,. (innuendo the Beer of the Plaintiff made ſor his 


Cnftomers in his ſaid Trade,) by which he is diſcredited, and has received 
Damage in the Sale of his Beer in his Trade, as he ought, before any Ac- 
tion lies for theſe Words; and upon this Declaration, tho? he does not 


charge him with any Deceit; for Beer may be unwholſome for want of 


good Brewing, or for other Neglect of his Servants. And though it does 
not appear, that the Defendant ſpoke theſe Words of Beer that he ſold 


to his Cuſtomers; yet upon this Declaration, (tho? the inuendb will not 


help it) it ſhall be intended ſuch Beer as he ſold to his Cuſtomers having 


a Diſcourſe of his Trade, and Brewers are puniſhable for ſelling un- 


wholſome Beer by the Statute ; and it is alledged, that by the ſpeaking 
of theſe Words he had Damage, and therefore this Action lies. Mich. 
9 Car. B. R. between Lee and Sradwich adjudged; it being moved in 
Arreſt of Judgment by my ſelf. Intratur Trin. 9g Car. Rot. 1097. 1 Rolls 
Abr. F. 62. pl. 2. 5 5 8 Ft 
What other Words ſpoken of a Tradeſman are actionable, and what 
not. See hereafter. „ 35 + 
23. Words in Diſgrace of a Man's Profeſſion muſt appear to be {po- 
ken preciſely of his Profeſſion; as to ſay, Ton may be aſhamed to empio 


that ' Knave, for you will receive Diſgrace and Shame by it; for be iß © 
Knave and a proclaimed Knave in open Market, by which he loſt ſeveral of 


his Clients; theſe Words are actionable. 1 RolPs Abr. F 52. L. S. pl. I. 
24. So to ſay, Is H. your Attorney, take Heed and follow him well, or 
elſe he will make you throw your Purſe over your Boſom, was actionable. 
Winch 41 Cro. Car. 459. NF r 
25. He is a baſe Rogue, and maintain his Wife and Children by bis 
Knavery and cheating Tricks; theſe Words were held to be actionable 
Save v. Wakeman, 14 Car. B. R. 1 R Abr. F 53. L. S Pl 2, . 
W 2 „ 26. 
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judged actionable Words, ſpoken of an Attorney. Dal. 63. Kel. 140. 
* 27. If a Man ſays of an Attorney, 7 hou ſayſt thou art an Attorney, but I 
think thou art but an Attorney's Clerk, and if thou'be, Twill have thee pitch} d 
over the Bar next Term; were adjudged to be no actionable Words, be- 
cauſe it is uncertain, whether that he himſelf would pitch him over Court. 
J Fac. Trotman's Caſes..1 RolFs br SF3PA I ons hi ob fins 
28. A Man ſays of an Attorney, that he is a common Maintainer of Suits, no 
Action lies for theſe Words, becauſe it is no Diſcredit, for *tis his Profeſ- 
Gon to maintain Suits. Hill. 4. F. B. Boxe and Barnaby, 1 Roll's Abr.53. pl. 6. 
29. But to ſay, Thou art a common Maintainer of Suits, and à Champertor, 
and I will have thee thrown over the Bar next Term, is actionable, Hob. 163. 
i Rolls Mbr.: 5% ‚ e en r. n OG. 51 
30. So to ſay, He is a common Stirrer up of Suits, and a Diſturber of the 
Peace, and ſo a Mover of unjuſt Actions, was adjudged actionable. Her. 140. 
by eight Judges. . VVVVPVHUVRͤ 
31. So to ſay, He ſets People together by the Ears, and we ſhall have hint 
indidted for a common Barretor, was adjudged actionable. - Carter 214. 


26. He is the falſeſt Knave in England, and will cut my Throat, were ada 


* 


—— 
: 


32. So if one ſays of a Surgeon, He poiſoned the Wound of J. S. for 0 


Cain, an Action will lie; for the Words ſcandalize him in his Profeſſion. 
Mich. 33 63 34 Eliz. 2 And. 268. 1 


33. So if one ſays of a Midwife, many have periſhed for her Want of Skill,” 


an Action lies. Paſ. 7 Car. Flower's Caſe. Oro. Car. 21111. | 

34. But where Words don't immediately tend to a Man or Woman's 
Profeſſion, yet if in their Profeſſion they reccive Damage thereby, an Ac- 
tion lies; as to ſay of a School-Miſtreſs She is a Whore, and J. S. keeps 
yer as bis Whore, theſe Words are actionable, with ſpecial Damages ſhewn. 
1 Ventris 21. 8 tt!!! het at 1 Hs 
What other Words ſpoken of an Attorney are actionable. See hereafter. 


O Words in Diſgrace of a Man's Dignity, for which an Action of 
35 S.)candalum Magnatum les. | : 
An Action of Scandalum Maguatum was firſt appointed, and took its 
Being as to the Shape we now find it in, from 2 Rich. 2. cap. 5. where it is 
ſaid, © Item, of Deviſers of falſe News and horrible Lies of Prelates, 
Dukes, Earls and other Nobles, and Great Men, and of the Chancellor, 
Treaſurer, Clerk of the Privy Seal, Steward of the King's Houſe, 
& Juſtices of the one Bench, or the other, and other Great Officers of 
“the Realm, Ec. It is enacted, none ſhall deviſe, ſpeak, or tell any falſe 
* News, or other falſe Things, of Prelates, Lords, and of others afore- 
<« {aid, whereof Diſcord or Slander might riſe within the Realm ; and he 
that doth the {ame ſhall incur, and have the Pain thentofore ordained 
© by the Statute of Weſtminſter 1”, which wills, that he be taken and 
impriſon'd, till he have found him of whom the Word was firſt moved. 


W K AR 


n 


By the ſeveral Caſes in the Books hercafter-mentioned theſe following 
Points have been adjudg'd. % | 5 


x. That this Statute extends to Viſcounts, tho* there were none at the 


Time of making the Act. Cro. 
Palmer 4364, ð ò ht 255 65 2 Pe . 
2. That it extends to Biſhops, ſee the Biſhop of MWincbeſter's Caſe in 
the 2d. of H. 8. cited in 1 Leon. 336. 1 Cro, 1. Biſhop of Norwich v. 
Prickett, Biſhop of Cheſter v. Jones, 3 Keble. 3t8,.:; ..._ -. Lb 
3. But theſe Words were held to be not actionable of the Archbiſhop 
of York, J. bat he was a covetons and malitious Biſhop. Moor 38. „ 
+ That it lies for general Words of Slander, tho nothing certain is 
charged; as where one {aid of a Peer, he is an unworthy. Perſon, and acts 
againſe Law and Reaſon. 2 Mod. 150, 151. Lord Town ſend v. Hughes, 
VV | | „%%% ens. 


Car. 13. Viſcount Say and Seal v. Stephens, 
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3 Mod. 4. the Earl of Mackelfield's Caſe. | 


647, 661. 


Readings and-Obſervations_ 1 


See Judge Atkius's Argument, for the Words not being within the Statute 


f 


2 Mod. 161. | OW e no, 15 8 L 

' 5. And what might be a good Exception againſt Words to make 
them not actionabſe in the Caſe of a common Perfon, will not hold 
in an Offence of fo high a Nature, as this is, from the Dignity of the 
Perſon of whom they are ſpoken ; as where the Words were, I met ].s 
whom I do not know, but my Lord Peterborough ſent after me to take u 


Purſe. 1 Lev. 217. Lord Peterborough v. Sir ohn Mordamt. 2 Cro. 1 4 


. 


1 Ventris 39, 60. 


6. But ſee Gouldsb. 115. in the Caſe of the Earl of Lincoln Againſt 
Michelborne, where the Words were, the Earl of L——'s Men, by jj; 
Command, took the Goods of one H. by a forged MWarram, there it was held 
an Action of Scandalum Magnatum would not lie, becauſe it was not ſad 
the Earl knew the Warrant to be forged. 3 gRY 28 

7. Where the Venue was not to be chang'd upon the common Aﬀez. 
vit. Carthew 400. Duke of Norfolk v. Alderton, 2 Show. 96. Gerrard y 
Loyd, 1 Syd. 185. | | £40 OF: e e 

8. Yet in the Caſe of the Earl of Shaftsbury v. Cradock, and the ſame 
againſt Graham, Skinner 40, 44. it was granted, that the Venue ſhould be 


chang'd where the Reaſon of it was Potency, and the Plaintiff was con - 


ceiv'd to have a very great Intereſt inthe Place where he had laid his Aion 
T. Jones 192, 198. In a Motion to change the Venue in the Caſe of the 
Marquiſs of Dorcheſter, in 2 Mod. 216. North Ch. Juſtice ſaid, he alway; 
took it as a current Opinion, that in a Srandalum Magnatum, the Vas 
could not be chang d; but Atkins was of the contrary Opinion. 
9. Where it was ſaid no Coſts are to be given the Plaintiff. 2 Show. 506. 
10. Where the Court denied the Holding the Defendant to ſpecial Bail. 
11. Where it was adjudged this Statute was not miſrecited, thouph 
the Plaintiff had not exactly taken in all the Words of the Statute in his 
Declaration; inasmuch as there was enough recited to maintain the Ac- 
tion. Earl of Shaftsbury v. Lord Digby, 2 Mod. 98. 3 Keb. 631, 641, 
Jones 48. 5 Ho 
12. Where the Plaintiff had ſer forth, that the Defendant ſpoke lies 
of the Plaintiff, viz. hæc Anglicana verba ſequentia, and does not alledge 


he ſpoke the Words; but it was adjudged that the mendacia, which were 


alledged to have been told, were the Engli/þ Words which were ſpoken, 
and the viz. hæc Anglicana verba ſequentia, being in the Accuſative Caſe, 
are govern'd by the fame Verb, which governs the precedent Words, viz. 
Horribilia mendacia; beſides, for the ſupporting of an Action, the 912. 


may be tranſpoſed, and then it will be well enough, vis. the Defendant 


ſpoke hæc Anglicana verba, viz. Lies of the Plaintiff. Earl of Shaftsbury 

v. Lord Digby, 2 Mod. 98. e EE: 
13. Where the Declaration was held good, tho' it did not conclude 

contra formam Statuti, Lord Leiceſter v. Mandy, 2 Sid. 21, 22, 30, 31. 


Thirdly, There muſt be a ſufficient Certainty in the Thing charged, and not 


by Inference or Argument; or if with a Crime, he muſt not be charged wil 
a bare Intent. | e - 


x. Where one Man ſaid of another, Thou ſpouldſt have ſet in the Pillry 
if thou hadſt thy Deſerts, no Action will lie, becauſe the Words are too 


general, and no Certainty of the Charge. Moor 243. pl. 383. 


2. So where one Man ſays to another, Thou deſervedſt to be hang d. no 
Action lies for theſe Words; for this only expreſſes his Opinion of him. 
Hake v. Melton, Telu. 90. | 

3. So where the Words were, Thou art a ſcurvy bad Fellow, and haſt done 
that thou NE to be hang d, held not actionable. 1 Rolls Abr. fol. 43. 

er G. pl. 5. e 8 | ES 
Lett ; 3 5 4 Where: 
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1 4. Where the Words were, Thou haſt 2 my Mare, or conſented to the 
= 5s ber, was held not actionable; 
Thing charged. Cro. Eliz. 180, 


i * * 
e P 
r 
: 1 o „ 


. 
A 


—_—_. 


or there is no Certainty in. the 


5. Where one Man ſaid of another, He truck his Crok on the Head with 


; | 3 Cleaver, and cleaved his Head, aud one Part lay upon one Shoulder, and an- 
= ,:r Part on the other; no Action lies, for it is not directly alledged that 
he killed the Cook, only by Inference and Argument. Cro. Fac. 184. 


and Flemming. 


n v. Afrigg. 


But Words that may alſect Life, Limb, Member or Liberty, are all 
attionable, without any particular Damage averr d. 5 


1. If one Man ſays of another, Thou art a perjured Fellow, for thou haſt 


FT] forſworn before the Lord Biſhop of Norwich, no Action lies for theſe Words, 
Ss becauſe he does not ſay this was in the Biſhop's Court, and ſo uncertain 
WE whether it was Perjury, and it ſhall not be intended to be in his Court. 
BS Keble v. Page, 1 Rolls Abr. fol. 69. pl. 41. Vide Cro. Fa. 436. where there 
is the ſame Caſe, and the Words there ſaid to go further, Thou wert for- 
BS wor: in the Biſhop of Glouceſter's Court ; but otherwiſe adjudged in the 
Caſe of Lee v. Secombe, where the Words were, he was faſly forſworn in 
= he Court of the Biſhop of Exon, at Exon, and the Plaintiff had Judgment. 


2. The like Point was adjudged in Hob. 283. in the Caſe of Adams 


3. In the Caſe of Skinner v. Trebe, where the Words were, T hou waſs 


; | | forſworn in Collet Court; it was adjudged for the Defendant, becauſe ir 


does not appear, that there was any Cauſe depending there, nor that Callet 


Curt was a Court of Record; and without ſome other Deſcription, the 


Court can't take Notice that it is a Court of Record. Cro. Fac. 190. 
Moor 404. Cro. Fa. 204. Cro. Eliz. 178. Cro. Car. 135. 

4. Where one Man ſays of another, Thou art a forſworn Fellow, and 1 
will prove thee one, for thou ſetteſt thy Hand to a Bond of mine, and ſwore 


= 7ay; it was held no Action lay for the Incertainty. 1 RolPs Ar. fol. 70. 
PI. 43. e x fb F 
5. Where one ſays of another, Thou art a for ſwworn Man, I will teach 


thee the Price of an Oath, and I will ſet thee in the Pillory; an Ac- 


tion lies for theſe Words, becauſe it ſhall be intended ſuch a Forſwear- 


ing, for which he ſhould ſtand in the Pillory, and not a Voluntary Oath. 
8 ys Abr. fol. 70. pl. 46. Hetley 63. Cro. Fac. 613. Cro. Eliz. 572. 
odb. 340. is 
6. Obſerve therefore the Difference between calling a Man perjured, 
and calling a Man forſworr, for every Forſwearing is not Perjury. 
7. If one Man ſays to another, Thou art forſworn, and didft take a falſq 
Oath at the Afſizes at Hereford againſt J. S. Here 'tis neceſſary there 1201 
be an Averment, that this was at a Trial, or before the Court or Jury, 


bor it might be at a private Houſe, or other Place, and yet at the Affigzes, 
= Pritchard againſt Smith. 1 Rolls Abr. 42. pl. 28. 1 Ventris 193. | 


8. But where the Words were, That be was falſly forſworn before the 
Fuftices of Aſize, between A. and B. they were held actionable. of Toa 


1 | 


9. Where one ſays of another, Thau haſt made forged Writings, and thou 
ſoouldſt have lofi thy Ears for it; it is ſaid no Action lies for theſe Words, 


becauſe it is altogether uncertain what Writings he intends. by the firſt 


orgs for perhaps he may intend ſome Writings, the Forging of which 
W l not deſerve the Loſs of his Ears ; and then the. laſt Words do not ex- 
pan bis Intention in as much as it may be, that this was but a bad Con- 


cluſion of the Premiſſes. 1 RO Abr. 65. pl 8. Winch 39, 40, 90. 


the 05 1 Lean. 101. Cro, Blix. 853. 3 Leon. 231. Gro. El;z, 
99. 3 Bufir, 265. 1 Rolls RES Bro ot als 3 ee ES 


* 7 : Do * 1 1 * 


8 Wy TREE "HI HE Bf „ on vt „ 1 
8 | | 19. Where 


* — IEC OIE — — 
9 ——— 8 = dls 
INOS — CD REES 2 ter 
© 5 =; > —— 
a — 
_ — 859 


* _ — — = 
"SEL 22 — <= 3 
-- +» e 5 
3 CSG, —— 5 

Oo ar ES A 
——— — 


1 G 
— — 


5 
e 

een 
e 

_— 
* „ 

4 
« 

4 
WI 
- 
YN 
* al 3 
+ 
a 4 
by 4 
ba . 
4 
Wa 
8 
, 5 
1 
+ bg 
4 6 
1 
by 
41 " 
* - 
Fr 
% = 
+4 
4 * 
i 74 
[31 
5 7 
7 a5 
l 14 
74 tl 
(78 1 
. 4 
#* 5 
N \ 
3 
bo. 
1 
Fs 
. 7 
7 
Y 9 
+£© 
5 
1 
. 
«Bf 
£7 ; 
1 
RW 2 
> | 
1 
14-7 
1 
1 
. f 
TE | 
: 1 
5 28 1 
f 
A 
1 Ay 
Wil 
1 
E. 
1 
. 
OS | me 
i iN 
1 
* 
NM 
7 
f © : 
$41-3 
185 
1 
1. 
[4 S 
- 
if 
+F$ 
. 7-2. 
dos 
$ p 
{ 125 
1 
+8) 
UP .* 
+ xj * 
19 
» 3 4724 
T5 
$31 
v3 
. 
1 
ie 
4 
1 
e 
1 
L : 
5 75 
F : 
-£ T's 
+18 
n 
N 
14 
tk 
£2 3 
$8} 
Ws . 
1 
. 
- "3 
128 £ 
{Fe 
08:08 
$8 
Fo 
EF IS 
1 7 
7 35 
9 
4 7 1% 
77 
14 
WF; 
"HAD 
© LEY 
£34 
. "3s 
+ 
F 
7 It 
. 1 
24 
ny 8 
[FLAY 
ANF 
1 « 
1 
2711 
im 15 
| ES 
1 { 
x 15 
N 
i 
* 9 
ea 
5 1443 
bh” , 
n 
1 
l 
WI 
1 1 
en 
i 
© HUCK 
"04 
1 * 
BETH 
„ 
14 
7 
5 
3 *Y 
© WHY 
4 N 
Fin 
4 4. 
1 
LE 
s *1 — J 
+ 4 
* A, 14 
- 2 
1 
WET. 
$ 4 C 
1 
ö 1 
1 
* F = 
it 
Ts 
I 
by ls 
1 
: 9 
1 
n 
1 ? 
© 
1's 
1 
33K 
4788 
: 
* 
1 
. 2 
- 
i& 7% 
5 
. 
N 
Went 
| $0 
3) 
1 
E: 

1 

i f . 
PN 
1 

I 
4 IN 
«17 
«Xt is 
710 1 
N 
144 
43 

&t 
re 

+ 
1 
Et? 

i 1 
1 
s 4; + 

1 
1H 

ICS 

N 4" (20 

4, ti 
7 
A. 4.38 
F 4 

3 
; 5 1 

1 
1 
1 

3 
: 7 
1 
1 
1 
e 
4 1 
1 

91 

1 
LL 
18 
2 
+6 : 
1 
15 
1 
14 
1 
1 
1 
* 
+38 

os } 

L400 

7 1 

159 
1 

* 

, 78 
175 
x. 
18 

1 
L 
= 

1; Vs 
14 
1 

1 

DER. 

175598 

BI, of 

"#4 
- 109 
448 

7 by * 

1 
1 
1 4 

. 

1 

"BS 
4 

«hes 

pe . 

111 
1 
1 

"x 

* 
144 
- i 
5 155 
8 24:1 
1 ad 
: * 
1 


— — — 


. — 


—— OT 


— — 


— 


AO ha - 


— 


S 
. zz, —— 
Sh # SE — 2 > 
— — 
(ON be — 


2 4 4 IT - 
— a : — oy F 
i —— OT On ag. 73 222 
þ gs 2 2 3 ** — _ * x 


n „ N 
1 Re 6 
LE T . L* 


8 


— . 


| Readings and Obſervations = 


—_—_—— — 


5 * 8 — 
or pa 2 - i G — - = me — 2 TY op 2 of — — . 2 2 
Aro er — — 8 9 on gn 88 7 S: ln pagan $5 ce - * — — 3 
" - 2 - - 
2 K — > 4 — 2 — IE > Por „ „ — 2 2 a — 
ene > : _—_—_ ——_— x - - 2 2 2 : * , gn. ena. IL "> — — 
— *— 22 2 4 — * was - 2 «2 3 a -o_ » OST 3 — — - —_——— * 
— owes — —k— — rs 2 0 * 


. 
Fr PE 
Fre. ire 3 
7 , 2 
PTY a. + — = 


0 e 
- — 
= —— AS 


Why? Becauſe to call a Man Thief is actiona 


Id. Where a Man ſaid to + or S. Thou haſt cauſed a Deed to be Yeh, 
a dcad Man's Hand to be put to it, and cheated and cozened my Hy 704% 5 
his Land; an Action lies for theſe Words, tho' they expreſs not al] 
manner of Deed it was, whether it was ſuch a Deed as was within Th 
Starute of Forgery ; for Forgery is an Offence at common Lau, fr 


vhich the Party may be indicted, tho' not within the Statute. Put 


v Pudſy, 1 Rolls Abr. 66. pl. 10. 58 = 
11. Words of Theft are actionable, tho* they don't charge the Part 
with a Crime, that amounts to any more than Petty Larceny, 1 Wl 
Ar. 43. L. H. pl. 1. | ; e 
12. And it may not be improper here to take Notice, that this Adiion 


does not lie only for Words that charge a Man with having committed 


particular Fact; as by ſaying, Thou haſt Polen my Horſe, or the Horſe of Joh 
Stiles, but likewiſe for Words that charge a Man with being Guilty in 
general of Crimes of that Nature; as to fay of another, he 7s a Thief, i 
Action upon the Caſe was held to lie, Minors v. Liford, 1 Rolls Ale. fil 
42. pl. 1. but this Caſe is reported in Cro. Fac. 114. by the Name 9 
Minors v. Leeford ; and there the Words are ſaid to be, Thou art a Thief, 


aud haſt flolen my Maſter Sir George's Tree ; but the ſame Point was ad. 


judged in Cro. Eliz. 857. Robins v. Franks, and in 2 Bulſtr. 134. O. g. 


13. So to ſay, I charge you with Felony, an Action lies. Noy 124, 54 
v. Child. 1 Roll's Abr. fol. 43. Pl. 3. 1 Jones 302. Cro: Car. 2 ö, 27 
Latch 115. Cro. Car. 27). „ „ 

14. So where there was a Diſcourſe concerning the Wife of J. & and 
then one ſaid, Mo will ſay this of me but J. S.'s Wife, who is a Inne 
ond a Thief, was adjudged actionable. Griffith v. Fobns, 1 Roll's Ah. fl. 

„„ es | : a | 
, 5. And an Action was brought for theſe Words, George Button is the 
Man who killed my Husband ; and tho' in Cro. 306. Words of the like Na. 
ture were thentofore not held to be actionable; yet the Court vn of 
Opinion that theſe Words were actionable, and ſeveral Caſes were cited. 
to prove theſe Words were not actionable ; but the Court ſaid, Difin- 
quenda ſunt Tempora; for in thoſe Days People were litigious, and there- 
fore the Judges diſcouraged Actions for ſlanderous Words; but now too 
much Liberty'is taken to abuſe People with their Tongues, and there- 
fore they ſhould be reſtrained by Juſtice, ſo that now any Words that 
are ſpoken malitiouſly ſhall be taken to be h Malam Partem, &c. Modern 
Caſes in Law and Equity 24. Button v. Heyward and bis Wife, Cro, Eliz. 
49, 2c, 883. 4 Rep. 15. 2 Cro. 166. Cro. Car. 489. 2 Lev. 150. Salk. 
„ / /// ETD 

16. So not only Words which charge a Man with being 4 Thi, 4 


 Highwayman, or a Murderer in expreſs Words, are actionable, but likewiſe 


when a ſcandalous Epithet is put to defame a Man, it renders Words 


actionable; as to call a Man Coney-catching cheating Thief, have been ad- 


judged actionable. Bodhead and Smith, Trin. 9 Car. Roll 12, 48. 1 Rolls 


Abr. 47. Letter J, pl. J. 


* 17. And it is proper to take Notice, that there is great Difference be- 
tween Words where the Epithet or adjective Word is that, which, had it 


been a Subſtantive, would have been actionable, but is join'd to a Wor 


that is not actionable; and an Epithet or Adjective, which would have not 
been actionable, had it been a Subſtantive, yet being joined with a Word, 
which, had it ſtood alone, would have been actionable, renders the whole 
Words "likewiſe ſo; as for Example, in the laſt Inſtance, to ſay to” 
other, Thou art a Coney-catching cheating T. bid, is adjudged actionable. 

8 je, and the other W ords, 
tho' they are not actionable in themſelves, nor would have been 0, had 
they been Subſtantives; yet they do not mitigate or explain away the 
ſtrong Power of the Words importing that the Perſon ſpoken of is 4 
Thief. But now in the firſt Inſtance, to ſay to a Man, Thor art 4 0) 

| 2 | | 
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catching cozenings Rogue, Catpurſe Rogue, yet theſe Words are not action: 
ble, becauſe all but Rogue are adjectives. Betts and T1 revanion, Cro. Fac. 
536. reported in Palmer by the Name of Frevilian and Bettie s Caſe, and 
in 2 Roll 91. reported by the Name of Brett and Trivilian's Caſe, Bur if 
1 Man calls another b»ggering Rogue, and ſays, I could hang you, thele 
Words are actionable, becauſe a Man cannot be a buggering Rogue with. 
out having committed Sodomy. 1 Sid. 373. So to call a Man a perjur' d 
Knave, an Action will lie, becauſe the Import of the Words communi- 
cate and leave a ſtrong Idea with the Hearer, that he had committed 
Perjury. - 4 Co. 19. Stile 6. _ Fg : . 
18. Thou art a thieviſh Knave, theſe Words are not actionable, becauſe 
they only import a corrupt Inclination to Theft, 4 Cs. 19. but to call a 
Man thieving Rogue is actionable, becauſe they import, that a Man has 
committed an Act of Theft. 1 Sd. 373. 5% 38 * 
19. If a Man ſays to another, Thou wonuldft have killed me, no Action 
lies, becauſe he charges him with a bare Intention only. 1 Ros Abr. 
1 l 105 80 Thou wWouldſt have robb'd me, was held not actionable, becauſe no 
Act was ſhewn to be done in order thereto. Cro. Elix. 250. Cro. Elix. 710. 
21. But it was adjudged in Lane 98. in the Caſe of Scott v. Helliers, 
where the Words were, She would have cut her Hushand's Throat, and did 
attempt to do it, that an Action did lie for theſe Words, becauſe it was 
Matter of great Slander, and good Cauſe, for the Husband to be divorc'd: 
1 1 Roli s Abr. 3T. Pl. 9. ; | ke „ J | „ 5 
232. In the Caſe of Crofts v. Brown, 3 Bulſtr. 167. theſe Words were 
adjudged not to be actionable, Sir Herbert Crofts keepeth Men to rob me, 
and a Caſe was there cited of Sir Fohy Harper and Sir Francis Beaumont, 
where the Words were, that Sir Francis ſhould come to the Hoaſe of Sir 
John Harper, and that he and his Servants ſhould go about to kill him, theſe 
Words were likewiſe adjudged not actionable. Cro. Fac. 56. 
23. In 1 RolPs Abr. 72. pl. 9. where the Words were, Thou muſt needs: 
be richer than J, for thou didft coin thirty new Shillings a Day, thou art a 
Coiner of Money; it is there ſaid to be adjudged that theſe Words are 
not actionable, becauſe he might be a Coiner of Money in the Mint; 
but that Caſe hath been denied to be Law, as reported in Salkeld 697. in 
the Caſe of Speed v. Peri: 355 | 


* 


24. Where the Words were, Jon are a Rogue, and broke open a Houſe at 
Oxford, and your Grandfather was forced to bring over 30 l. to make up the 
Breach ; theſe Words were adjudged actionable, for a Man who heard 
them could not intend any other, but that he meant. a felonious 
breaking The Four ever 368. onions win ts es nt; 

2285. In an Anonymous Caſe, in 3 Mad. 280. where the Words were, 

He ſtole the Colonel's Cloth, it was made a Queſtion whether theſe Words 
were aCtionable ; but it was adjudged that they were ſo; for here is a 
Charge of Felony ; and if it had been that he had ſtolen the Parſons 
Sheep, or my Lord's Horſes, it would have been certain enough. 


H Yet tho' in ſome of the foregoing Inſtances the Words were not 
= actionable, becauſe they were of the Import only of an ill In- 
., . tention; however, there are ſeveral -Inſtances where Words 
that carry a Senſe of a Man's Intention only, are actionable. - 


_ 1. As to fay of another, that he lay in Wait at Shoiter's Hill to rob a 
1 Nad e a ror becauſe the lying in Wait was an ill 
Act. Faſch. IF Fac. Lock and Lock's Caſe, 1 Rolis Ar. 44. pl. 13. 
Popham 128. Laue gs. © ; 7 7 l 
bel in was adjudged in 2 Bulſtr. 206. that no Action would lie ſor 
75 E. orgs, Thou art a. Knave, and haſt lard in Wait to kill ine, and Haft 
Dired one W. to kill me, becauſe here is only a naked Intention; bur if it 
5 | | e 
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"Readings a 


* * 8 


had been that be hired a Man to rob me, it had been actionable; and ſo ad 
judged in Moor 186, pl. 332. and adjudged in Moor, that as to th 
pal Caſe it was, that ſuch a Man's Wife ſaid, that the Defends 
Wait to murder the Plaintiff, the Words were actionable, by 
Juſtjce. Lane 98. Cro. Eliz. 618. 
* 5 Thou Wolllaſt haus taken. my Purſe from me upon the High 
not to be actionable, Golds. 202. So, ' Thou wouldſt have robbed me, n 
actionable, becauſe no Act is ſhewn to be done in order thereto ' 
Eliz. 250. 0 | | 5 | 
4. If one ſays of another, She ſent a Letter to my Maſter, and then, 
willed bim to poiſon bis Wife, theſe Words are actionable. Paſſy and Ann 


* 


ford, Cro. El1S, 746. 


WW, 80 to ſay, that the Plaintiff bad placed a Woman in | 8.75 BE 
with an Intent to poiſon her, was held to be actionable, becauſe they 
2 Bulftrode 201. N 


pear'd to be malitiouſſy ſpoken. 
For other Caſes under this Head, 


1 Rolls Abr. 50, 51. Letter 9, 
Cro. Eliz. 618. Anthony Thebald 
againſt Brook. 4 Co. 16 7. 
Codb. 43. Auonymous. 


T, aylor. | 
_ Cre. Eliz. 349. the ſame Caſe. 
2 Syd. 16. Langly againſt Clark. 
1 Fones 195 Anthony Lewknor a- 
gainſt Cruchley. 
ſame Caſe. 
3 Bulſtrode 167. Sir Herbert Crofts 
againſt Brown. Kg 
Palmer 218. Bennett's Caſe. 
Cro. Car. 33. Anonymous. 
Cro. Fac. 158 Harris againſt 
Dixon. N | On 
Zh. 2. 8. C. ; HM 
| Cro. Eliz. 308. Preſton v. Pindar. 
Godb. 202. Anonymous. 
| Cro. Eliz. 250. Coles againſt 
Haveland. © i 
Cro. Elis. 110. Levorſage v. Smith. 
3 Lev. 231. Warner v. Cropwel is 
cited, where there is the ſame 


= 


In ſome Caſes the Certainty of Wards does not appear without a 
Particular Averment. a 


1, If a Man ſays of another, he is as very a Thief 3 n Warwick 
Gaol, no Action lies for theſe Words without an Wu that there 
Hill. 33 Eliz. Lacy and Reynolds. Oro. Eliz. 214. 

2. So to ſay of another, that there never was a Robbery committed with- 
in forty Miles of Wellingborough, but thou hadft thy Part in it; this Ac- 
tion will not lie without an Averment; that there was a Robbery com- 
mitted within forty Miles. Mich. 35 & 36 Fliz. Ball and Reane, Civ 


was a 'Thief there. 


liz. 308. 


Moor 409. pl. 55S. Weeks v. 


Cro. Car. 140. the 


; 


1 Allen. | 


4 
Y 


I” — * * * rr 


e princi. 
mt laid n 


by Wray Ch; 
Cro. Bliz, 16. Goch. 43. 3 = 


ay, held 


5 to. Cr, 


Oll 


h 
bp 
ſee the ſeyeral Caſes following, 
/. 57. Sir Fobu Harper agi 
 Beamond. Gro. Fa. 56. fa 
Cafe. - | 

Dal. 62. pl. 174. 

Moor 63. Sir Edward Bray agi 


| Andrews. 


Cro. Eliz.. 308. Ball againſt 

 Roane. | 
Hut. 122. Glaſier againſt Helig, 
1 Vent. 323. Anonymous. 

Moor 418, 419. Hilliard aginſt 

Conftable. „ 

2 Leo. 30. Clark v. Green. 
2 Bulftr. 206. Murrey againſt— 
Cro. Eliz. 191. Tibbot againſt 

Haynes. 


| Cro. Fliz. 684. Eaton agziaſ 


. 


1 Bulſr, 201. Dean againſt Ein. 
Cro. Eliz. 746. Paſſy v. Moxdford. 
Hob. 180. Sir Fohn Sydenham v. 
Mayo. © I; 


A * 


Hetley v. Alice Reading Cale 


3. So to ſay, that if ever a Man was perjur d, W. was, held not to be 
actionable without an Averment, that a Man was perjured, for the Lav 


will not preſume ſo much Wickedneſs. Noy 116. Cro. Eltz. 342. 


a 


1 


on Actions on the Caſe, =» Fo | {A T3 


1 Man ſays to another, Thou didſt kneel upon the Body of J. S. 
5 1. Y 1 of diverſe Parts of his Body, whereby he died, no | 
ſo as the Blood guſh 4 | 50 gg | 
Action lies, without an Averment of the Death of J. S. Mich. 20 Fac. 
B. R. Ellis and Knight, 1 Ventr. 117. But it ſeems Twiſden ſaid, that 
the latter Opinions have been, that ſuch Averment is not neceſſary, and 
chat the Action lies, unleſs it appears upon the Record that the Party is 
ive. 1 Syd. 53. 2 Bulpr. 42. 
m And = 2 5 better Reſolution; for theſe Words are 
adjudged to be actionable to ſay, Thou haſt killed a Man, without mention- 
ing any Man by Name, for that is a great Slander. Pa. 15 "hp B.R. 
Cooper and Smith, 1 Roll's Abr. 77. L. E. pl. 3. Popham 128. Bridg- 
man 60. Cro. Fac. 403. Ep Fe 
6. But a ſtronger Caſe appears in 1 Rolls Abr. 49. Pl. 8. to prove 
the Authority of Twiſden's Opinion, which is the Caſe of Yeb and Poor; 
and the ſame Caſe reported in Noy 63. Cro. Eliz. 569. where a Man ſays 
of another, I will call him in Queſtion for poiſoning his own Aunt, and I 
make no Queſtion but to prove that he hath poiſon d his Aunt, held that an 
Action upon the Caſe lies without an Averment, that ſhe was either 
dead or poiſon d. | | | 
J. If a Man fays of another, that as ſure as God governs the World, and 
the King this Kingdom, ſo ſure hath J. S. committed Treaſon, an Action lies 
without any Averment. Mich. 13 Car. 2. Day and Clinch, 1 Syd. 53. 
1 8. But if one Man ſays of another, Thou waſt indicted for Felony at a 
= Sefſions holden at (ſuch a Place) no Action will lie, without an Averment, 
that he was not indicted. Paſ. 16 Fac. Bland's Caſe. Hob. fol. 219. 
9. So that this Averment is only neceſſary to ſuperinduce a ſufficient 
Certainty, where no preciſe Certainty appears in the Words, or a ne- 
ceſſary Intendment to be applied thereto ; but where-ever a ſufficient Cer- 
tainty appears, either in the Words or in the Diſcourſe, upon which the 
Words were ſpoken, or a neceſſary Intendment of Certainty is to be ap- 
= plicd thereto, there needs no Averment ; as if a Man ſets forth, that one 
BY J.S. filed a Bill in Chancery againſt bim, to which he made a true Anſwer ; 
and that afterwards upon a Diſcourſe concerning the ſame, the Plaintiff 
ſays to C. then in Company, I' not talk any more with you, now your 
two Afﬀidavit Men are come, upon which B. the Defendant ſays of the 
Plaintiff, A. need not ſay ſo, for he was abſolutely forſworn in his Anſwer 
to J. S.'s Bill; there needs no Averment that he meant as to the Bill of 
which the Diſcourſe was had; and the Action lies, unleſs another Bill 
appear d to have been brought by J. S. Stede and Allen, 1 Rolls Abr. 
41. l. 4. Co. Car. 3114. | | 
10. So if a Man fays to another, that, he has killed the Wife of J. S. or one of 
the Sons of J. S. or that he has ſtole his Horſe, an Action lies without an Aver- 
ment, that he had a Wife, a Son, or that he had an Horſe. Paſ. the 15th of 
King James, Cooper and Smith's Caſe, 1 Roll's Abr. J). L. E. pl. 2. 
11. So to ſay, Thou art a Thief, and baſt robb'd my Son, theſe Words 
are actionable without an Averment that he had a Son, becauſe it ſhall be 
3 intended that he had a Son, or elſe he would not have affirm'd 
it. Noy 55. | 7 | 512871 5/1 * 
In what other Caſes it lies with or without an Averment, ſee the 
following Caſes. Wy | NEE r. 


* 


1 Roll's Abr. mn, 78, 9. 1 a. 327. Baker againſt Morfue. 
Danvers 150, 151, 152. | '  Cro. Eliz. 823, 824. Talbot againſt 
Popb. 128. Cooper againſt Smith, | Caſe. N . 
Cro. Fac. 423. 1 3 I Cero. Fac. 331. Barrons againſt 

Cro. Fac, 42. Sir William Brun- Ball. 5 
kard againſt Segar. f I Stile 66. Carver againſt Pierce. 

Bridg. 60. Cooper againſt Smith. 1 Vert, 117. Phillips againſt King- 

NY $5. Elwin againſt Moor. ſton. | 
Lit. Rep. 166. 


Hd. 52 Dacey againſt C Much. 
a er. 
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2 Buhr 42. Billing and Knight. | Cro. Eliz. 342. Baxter agil 
Hob. Rep. 8. Tardley againſt Ellill. . | 
1 Hd. 227. Bull againſt Mayo. 2 Rolls Rep. 92. 
Hob. 6 Milles againſt Facob. Hob. 219. Drury againſt Fit, - 
Cro. Fac. 343. Jacob and Milles. | Cro. Car. 40 Love againſt Pla 
 Trin. 39 Eliz. B. Webb and Poor. | Brownl. 13 Adams againſt Nen 


mary, 


Noy 63. Hutt. 18. Blond's Caſe. 
Cro. Eliz. 569. S. C. | Cro. Fac. 687. Fofterand Brouin 
Stile 6s. and Long. Hutf. 72. Potter againſt Bra 


| Cro. Fliz. $88. Dawes againſt | Finch 10. S. C. — 
Bolton. þ Winch 89. S. C. 

Lit. Rep. 166. Stile 221. Winter againſt Barn 
2 Bulftr. 141, 142. Painter againſt Mich. 13 Car. 2. 1 Syd. 53, Day 


Warn. | | | v. Clinch. 8 | ; 
Cro. Elizg. 183. Heath againſt] Badcock againſt Atkins. Cro, jj 
Pole. | 416. | 12 . 


Cro. Eliz. 214. Peake againſt | Cro. Fac. 184. Sir Thomas Hy 
Pollard. nr 1155 „ 3 
Noy 116. Wittam's Caſe. 2 Cro. 126. Johnſon v. Aylmer 
Telv. go. Heake againſt Moulton. 2 Cro. 331. Ratcliff v. Michael, 
Hitt, 12. Potter againſt Browne. | 3 Cro. 117 Shalmer v. Foſter, and 
Cro. Eliz. 308. Preſton againſt * Wife, | 
Panger. . 


= 


3 Cro. 443. Slocomb's Caſe. 


Fourthly, The Words muſt be directly applied to the Perſon thereby chin, 
Pe and not by Inference or Argument. 


1. As where the Words were, She had a Child, and either ſhe or (me 


Dody elſe made away with it, was held not actionable, Carter 53, 56. 


2. But it is not neceſſary that they ſhould be ſpoken of the Party ty 
his Name, if there is a ſufficient deſignatio Perſonæ, as where the Perſon 
ſpeaking of ſeveral Defendants, againſt whom a Suit had been brought 
ſays, This Defendant, and the other ſixteen Defendants are the Perſons uly 
help'd to murder Henry Farmer ; this is a ſufficient Deſcription of the Per- 
ſons, and every one of them well entitled to an Action, as it was adjudged 
in this Caſe of Foxcroft and Lacy, Hob. 89. dy SP 


3. If A. ſays to B. Thou art a forſworn Fellow ; whereupon B. aks 


whether he would ſay he was perjur d, and A. anſwers? Ns, if you will - 


have it, it was held no Action lies. Levermore v. Martin, Cro. Elx. 


297. | 


4. Where a Perſon, without any precedent Communication, ſays, ont of 
the Servants of J. S. (he having ſeveral) is a notorious Felon or Framor, 
here, for the Incertainty of the Perſon, no Action lies. 4 G. 17. 

5. Where a Man ſaid, y Brother is perjur'd, theſe Words were held 
actionable, and a ſufficient Deſignatio Perſonæ, with an Averment, that 
they were ſpoken of him. But 7e/verton was of another Opinion, for it might 
be he had diverſe Brethren, and at that Rate, every one of them might 
have an Action, and the Iunuendo the Plaintiff, or any Averment, will 
not import a Slander to be certain which was not certain before ; for ſays 
he, actionable Words ought to import in themſelves preciſe Slander without 
Ambiguouineſs, ſo that every one that hears them might intend of whom 
they are ſpoken. But Williams was of another Opinion; for ſays he, the 
Plaintiff ſets forth that theſe Words were ſpoken of him; and the Jury 
having found the Defendant Guilty, it is ſufficiently aſcertained to the 
Court they were ſpoken of no other; and the Plaintiff had Judgment 
Wiſeman v. Wiſeman, Cro. Fac. 107. AT 0 Es 
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| ; 5 : 3 N {> * . ; Bs 
on Actions on the . 


„and A. ſays again, I am ſure it is not I, B. ſhall have an Action for 
teſe Words, for the ſubſequent Words do apparently ſhew that he in: 


| 1 ended B. to be the Perſon perjur d. 1 Roll's Abr. 75. Letter C. Pl. 4. 


J. It is ſaid in Carter 56. where the Words were A. or B. Harb killed 


. | J. S. that A. may have an Action, averring, that neither he or B. killed 
bim. 


8. Where Words are uncertain of whom they are ſpoken, there muſt 


de an Averment that they were ſpoken of the Plaintiff. 


9. Where the Words are in themſelves certain, ſo that it may be in- 


| 7 tended that the Speaker intended a Perſon certain, there they may be 
5 . * * D 4 b 3 , 
made actionable by an Averment. Mich. 3 Fac. B. Viſeman's Cale, 1 Rolls 


10. If one Man ſays to another, my Maſter Mr. Browne hath robb'd mt 


7 | of all my Goods, Browne may have an Action againſt him, averring that 


he ſpoke the Words of him, without averring that he was his Maſter, for 


the Averment that he ſpoke them of him implies as much. Browne and 


lane, 1 Rolls Abr. 1 Brownl. 10. 1 Syd. 52. Cro. Fac. 443. 
II. If a Man fays to A. Thy Husband and his Maſter have ſtolen my 
mood; the Maſter ſhall not have an Action without an Averment that he 


} vas Maſter to the Husband of A. tho he avers generally the Words 
EX ſpoken of him. Trin. 11 Fac. 1. Liford and Stamp, 1 Rolls Abr. YS. pl. 3. 
E S. C. Cro. Fa. 443. 135 UL 3 


12. But it is to be obſerved in the Caſe of Harvey v. Cyamberlain; 


4 where the Words were, thy Son is 4 Murderer, without ſnewing that the 
Father had no other Sons, are not actionable; for if he hath others it is 


uncertain which he intended; and this Diverſity was taken by the Court, 
that if one ſays to a married Woman, thy Husband, or to a Servant, thy 
ES Maſter, or to a Son, thy Father, there, if the Words will bear an Action, 
there needs no Averment, becauſe there is a certain Deſcription of the 
Party; for ſhe can have but one Husband, nor the Servant properly but 


N 1 | one Maſter, nor the Son but one Father; otherwiſe is it where the Words 


| are not a Deſcription of the individual Perſon, but may be attributed to 
many, there an Averment ought to appropriate the Words to the Perſon 


; g of the Plaintiff; but if the Words firſt above-mentioned had been, thy Son 


ee 
> 


and his Wife. 


William, Sc. it had been certain enough. Palmer 283. 


Where Averments are Neceſſary, and what are proper Averments in 


the like Inſtances, ſee the following Caſes: 


1 RolPs Abr. 80, 81,82. ln 52 Davy againſt Clineb. 
2 Bulſtr. 3 2 Liſard againſt Stamp. . stile 150. Raph againſt Davie. 


Allen 32. Peirſon againſt Dawſon. | Cro. Ja. 443. Brown againſt Low. 


” 


Moor 63. pl. 174. Bray and An- 
| I Godman ” hh 


. 3 Bilfr 249. Lawknor againſt 


Dall. 66, e Palmer 263 Harvey againſt Cham- 


1 Roll's Abr. To. Pl. 48. S. C. but berlaine.” Oro] Far: 635. 8. C. 


the ſame Point does not appear. Cb. Elix 343. Breut againſt In- 


I Rolls Rep. 22). Scoriè als* Scorier gram. 2015 10 TS[69n0 TEE 4 
28 ; 5 f N g ; F J 7 Wl © 17 F 1 g £ 
againſt— Stile 46. Peiſon againſt Dawſon. 


How. | 5 ence Wiſeman!" <1 ent ibis 

Cro. 7a. 240. Beaumond againſt | Godbi 39x. Hum's Caſes // 
Haſtings. ERS 1 Rolls Abr. 13. pl. 34. 
Winch 102. Crompton againſt Phzl- | Aiſh and Geriſh. M. 8 Car. B. R. 
Pot. | 1 Rolls Abr. fol. 80. pl. 10. | 

Cro. Fa. 673. Smith againſt Vard. Cyo. Car. 318. Green againſt Lin- 
Raym. 86, J. T erry againſt Hooper | coln. 8 

II Jones 326. 8.C. 
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2 Fac. B. R. Foxcroft and Lacy. chett. 
Hob. 89. . 


256 Readings and Obſervations 
: I RolPs Abr. 47. pl. 6. + 4... C0. F486: 39) Fleetwood againg 
Co. Eliz. 496. Jobnes againſt | Curle. 9 
Davers. 0 Hob. 267. S. C. 


1 Roll's Ab. 74. pl. 1. | Palm. 69. S. C. 
Hill. 9 Car. B. R. Nicholls and | March 82. „ 
Brampton and his Wife. 1 Roll's | Godb. 341. Wheeler and Applet 
Abr. fol. 82. pl. 15. Cas. 


Trin. 11 Pac. 1. B. R. Irelandand | 1 RolPs Abr. 57. pl. 36. 
Gardner. 1 Rolls Abr. fol. 82. pl. 16. | 6 Mod. 104. Graves and Bl. 


| 2 2 Shower 59. Osbourne and Rey. 
1 Rolls Abr. J. Pl. 5.75. Pl. 4. 2 Shower 153. Anonymous. 


Fifthly, The Words muſt be ſenſible and plain, or capable of being made l 
_ with a proper Averment, and muſt be ſpoken in the Hearing of |, 
Body, and in a Tongue, that ſome of the Hearers do, or may underſtani 


1. Where the Words were, Thy Brother was whipped about Taunton 
Croſs for ſtealing Sheep, or burned in the Hand or Shoulder ; theſe Word 
were adjudged uncertain, and not actionable. 3 Cro. 283, 

- 2. In the Caſe of Bonfield v. Linton, The Words were, He is as ver 
a Rogue as ever went upon the Highway, be killed a Man on board a $hy, 
and if he had not bought it off with a Piece of Money, be bad ſuffer d fu i; 
it was moved, that this ſhall not be intended a felonious killing; but ad- 


Judged, that as the Jury have given a Verdict, it muſt be intended a fe. 


lonious Killing was meant by the Words, that he would have ſuffer fo 
l. Jon 77. Cage Gl... + | 

3. Where Words are ſpoken in a Language that the People do not 
underſtand, they are not actionable. Cro. Eliz. 496. Fobnes v. Daves; 
and if they are not ſpoken in Engliſh, it muſt be averr'd that they vere 
underſtood by the Hearers. 1 Cyo. 865. 1 

4. Where the Words were, Ton art a main-ſworn Lad, they were held 
actionable, becauſe at the Place where they were ſpoken they were well 


_ underſtood to ſignify, that the Perſon of whom they were ſpoken was 


perjur'd. Slater v. Franks. Hob. 126. 1 Brownl. 9. 2 Cro. 6. 3 Cv. 


as 1 | | 
5. Where the Matter of Slander was for calling a Man Jdoner, which | 


in Welſp ſignifies, that the Perſon was perjur'd, was adjudged adtionable, 


tho* there was no Averment, what was the Import of the Word; but it 
was ſaid that it was ſpoken in the Preſence of ſeveral Perſons that under- 


ſtood Welſh, and therefore the Slander was well enough laid. Hi. 126. 
Anonymous. | 1 


+ 


6. And in the ſame Caſe it was ſaid, that in the Caſe of one Tuck, it 
was adjudged actionable, where a Man called another a Healer of Felons, 
without any Averment how the Words were underſtood, becauſe the 


Court was informed, that in the Place where the Words were ſpoken, 


it was well underſtood thereby, that the Party of whom they were ſpo- 
ken was a Concealer of Felons. _ yn 
7. So where the Words were, Coles hath ftrained a Mare, Innuendo 


that be had bugger d her, they were adjudged actionable after a Verdict, 


for the Verdict ſhall be intended to have found that to be the Meaning 
of the Words in the Place where they were ſpoken. Cyo. 250. Cules . 
Havelland. y IS.» | N N 
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„ on Actions on the Cale. 


gainſt Richardſon. 
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An Averment likewiſe is neceſſary where Words are untertain in 
their Signification, or not well known to the Judges to be Words 


1. This Averment is neceſſary to make Words actionable, by reaſon of 


their being underſtood, in the Place where they were ſpoken; to be tanta- 
mount to Words that are actionable, , which otherwiſe would not be ſo; as 
theſe Words following, ſpoken of a Merchant, being averr'd, that in 
London they bear the ſame Senſe, as to call a Man a Bankrupt, were ad- 
judged actionable, Thou art a baſe Knave, a cheating Knave, thou haſt co- 
zened me of 4.051. thou art a beggarly Knave, and I will make thee fly Eng- 
land. 1 Roll's Abr. 86, pl. 2. | 8 (ESE 

2. Yet in the Caſe of Moon and Axe; 1 Roll's Abr. 86. pl. 3. reported in 


March 15. by the Name of Mead and Axe, theſe Words were ſpoken of 


a Dyer, Thou art not worth a Groat ; and tho' it was averr'd, that in Ex- 
eter, where theſe Words were ſpoken, it is tantamount, as if he had ſaid; 
Thou art a Bankript ; the Court held the Words not actionable, and that 


as they had a plain and intelligent Senſe and Meaning to every Man, the 


Averment was idle and to no putpoſe, and ſhall not enforce the Words 


contrary to their known Senſe, £ ee 6 team 
3. But theſe Words ſpoken of a Shoemaker, It is no matter who hath 
him, for I warrant- whoſoever hath him, he will cut him out of Doors, with an 


Averment, that where they were ſpoken, they amounted to as much as 


if he had ſaid, he world undo his Maſter, were adjudged actionable. Elis 
v. Hunt. 1 Ros Abr. 86. pl. 4. March. 1, . | 


4. If an Action is brought for Slander according to the Phraſe of the 


Country, in that Caſe there needs no Averment that they bear ſuch Sig- 


nification ; for the Judges are. intended to know the Phraſe of Speech of 
every Country; as to ſay, Thon art a Healer of Felons is actionable in the 


Welt of Eugland. Hob. 126. So to ſay, Thou art an Out- putter, was held 


actionable in Weſtmoreland. 2 Bulſt. 146. . 
2 Bil/t. 145, 146. Steeneman a-] Paſch. 15 Car. B. R. Moow and 
„e et en BODE $i, 
Palm. 441. Daubuy and Martin. Raym. 184. Drake againſt Hill. 
Dal. I. [ Paſeb. G. NN lit and 
Co. Elix. 250. Coles againſt Haves | Hunt, 1 Rollis Abr. fol. 86. pl. 4. 
„„ bon 2430 22> 9d 1.1 Rolt's br. bo. ples: 
Moor 418, 419. Hilliard againſt | 
Conſtable. : en 
Hob. fol. 126. Slater againſt Franks. | Abr. fol. 86. pl. 5. 
Telv. 153. Weblin againſt Mayer. | Srile 263. Roſs againſt Dawrence. 
Ney 133 Pridant againſt Tucker, | Hob. 191. Gibs againſt Fenkins, 
low 65. ry 17 Jas. B. So | Flt e wo nnd 
 Jebv. 153. Pridham v. Tucker. att, 8. Gibbs againſi Davie. 
I Roli's Abr. 61. pl. 13; | 775 15 a x aun Sa 8 0 
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Subſequent Words ſhall ſometimes be explanatory:in Mit igation, and 
| ſometimes itt Aggravation of the Former. 


1. As if one Man ſays to another, Thoy art a V bief, for thou too my 
Beaſts by reaſon of an Execution, and Iwill bang thee, theſe Words are not 
actionable, becauſe it plainly appears that the Theft he meant was the 
Taking of his Goods by the Execution. Mich. Fac. Wilk's Cafe. Hob. 


77. 1 Rolls Abf. 5 1. Letter R. pl. 2. 


o 
. 


V 
6 #4 1 Heck for it; theſe Words are not actionable, becauſe it is 
plain, the Defendantadid not niean ſuch a Raviſhment as is indictable as 
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Turin. 43 Eliz. 3024. William Lerch) 
' Howell and Evan George, 1 Rolls 
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you ſay, and the other faith, I will juſtiſie he is a Thief, for be ſtole my Eu. 


1 


dence, this is but Ine ptd ratio of the firſt Words, and voluntarily proces 
ing from the Party, and therefore they came too late to qualifie the former 


Words. idm. 
6. And it is ſaid in th 


e Caſe of J/bitacre v. Hilidel, reported in Alen 


that where the Words are a plain and direct Slander; the ſubſequen 
Words, that ought to take off the Force of the Former, vught to carry in 
them a ſtrong Intendment; that they were ſpoken in a Senſe not adion- 
able; for it js very unreaſonable that one ſhould ſlander another in general 
Words, and then mitigate. them by Words of a doubtful Interpretation. 

| Other Caſes applicable to this Head, ſee 


_ - Mich. 4 Fac. B. R. Minors and | 


Lydford. 1 Rll 
| pl. * | AW OE 
Hob. Rep. 105. Cro. Fic. 114. 
Hob. 17. Adrian Cootte agaitiſt 
Adridh Gut. 34.07 
1 Brounl. 2. Male againſt Ket. 
 Cro. Fac. 144. Tayloy againſt Pey- 
Kins, 7 -vF BD | 
AL Mt Hz, 
Noy 135. Ayres againſt Ofwall. . 
2 Browttlow 280. Fleming againſt 
„ n TELE”. 
2 Buiſt. 141, 142 
Tarn. _ 
1 
#t ed. ; 2 e > 
© * Gotllſe 56. Norman's Caſe. 
Stile 115. Wainewtight againſt 
Wbith.. | 


wes 


Painter againſt 


Fac. 231. Gyer againit Orme 


Hildredou. 
1 Telv. 34. 
11 N 


Lewis agàinſt Acton. 
Cro. Far. 204, 5. Powell againſt 
Lutchilis. e i | 
ut. 113 Harbert againſt Angell. 
All. 31. Ditto} againſt Eaton. 
3 1 7 5 


Wpitacre againſt Hiidel. 


[ 


2 Rolls Rep. 380. Ayrye v. Higgens, 
Winch 4. Godard againſt Gilbert 
1 RolPs Abr. 52. pl. 6. 
Gro. Fac. 114. Minors againſt Le- 
Ford. 1 


i Codb. 287. Bridges and 2 


6 
Co. 25 65, 66. Robins againlt | 


Uxd. 
 Milles. 

Co. 
Audley. WY T 000 
2 Mich. 9 Car. B. R. Redhead and 
Smith, © N 

i Ri Abr. 47. 
Mich. 23 Car. B. R. Terworth 
1 ; 

1 RolPs Ahr. 96. pl. 49. 
Moor 396. Caſtleman axainſt Hobbs: 
Owner $7.0. LT 
Hob. 33 1. Ceark againſt Gilver': 
1 Jou. 11. Goddard againſt Giver. 
HPopbam 152. Githert againſt Haf- 
ions Cale. + GL 
2 Fac. B. R. Reibam and Mans 
rb. Fac. 39. Kellam age 
Manesby, . © ot ka 


Cro. Fac. 


Fa. 666. Ridges againſt 
Eliz. 250. Stoner igainſt 


51. Hard 5. 
wed h and 


67 35 674. Smit | ard 
: 8 Hl 


8 


= againſt St. 


| Tube. 


"on Actions on ; the tale. 


Sil ThE: Gibbs againſt Price. 


ile 66. Carver againſt Pierce. 
Cro. Fac. 687, 688. Foſter and 


| Browing. 


3 Bilſt. 265 266. Hot and Ayre's 


Caſe. : =; &þ 


Aud i ſome Ciſes Words ſhall 
1. Where Words ate dubious, ahd 


wee one Way, that they ſhall be a&tionable; A 
wall be taken in initibri ſenſu, ſo that they ſhall not be actionable. Mich. 


Hill. 5 
March 58. Anonymous. 
Cro. 33 King againſt Bag. 


| Caſe. 
have a favourable Conftrufticn. 


may receive a double Interpretation; 
and the other Way not, they 


is Jac. B. R. Gardener and Spurdaitce's Caſe, Cro. Fac. 438. 


2. But where the Words are not doubtful, nor cannot in tlie common 


Acceptance of them receive A double Conſtruſtion, there they ſhall be 
taken according to thę common Acceptance; and ſo; if in common Ac- 
ceptance they ſound in Slander, they ſhall be actionable, but ſhall not 
be ſtrained to any foreign Conſtruction to make them ſo, 3 Lev. 166, the 


ſame Caſe, in Skinner 153. Naden and Miecock. 
What other Words reported in the Books fall under this Head; ſee the 


following Caſes. 
Cro. Elix. 4.00. Meggs and Griffith. | 
Goulſ. 138. the ſame Caſe. 


' AMoor 408. p.. 582. the lame 


Caſe. | 
1 ROS Abr. 12, pl. 4 . fol. 13, 14 
Cro. Eliz.. 569. Webb again Poor. 
Noy 64. Thimblethorp s Caſe. 

_ Godb. Iu" Carle Caſe. '. 
Cro. Fac. 306. T voſe and his Wii fe 


Cro. Fac. 423. Cooper and Smith,” 
Cro. Blix. 823. Talbot v. Cafe. 
Cro. Car. 489. Miner and Hold. 
Moor 428. Nicholas and Badger. 
Owen 33. Il inter and Barnbam: 
Moor 29 Auoymolis. 
Mich. 11 Far. B. R. Foxeroft and 
% 
Hob. 89. Bay Ie againſt ird. E 
Stile 245. Div: 's and Octbam. 
Paſch. 5 Fac. B. R. Dame Mori 
{or and Cade, 2 Cro: 162. | 
Paſch. ) Fac. B. Parram and 
Roe. 1 Rolls Abr. 12. pl. 8. 
Paſch. 8 Fac. B. Ward and Pool, 
Godb: 485; 
Goa. 375. AIs Caſe. | 
2 Roll. Rep. 104. Kamelford and 


Cro. Elz 629. Bliks againſt 
wtagiley, 

Codb. 391. Sms Caſe. 

2 Ven. 192, Anonymous. ; 

3 Lev. 166. Maltef and Beaver. 


Hill. 17 Fac. B. R. Searl and 
Maunaer. 2 Rolls 141. 


Hut. 16. Drury and Fitth. * 
Hob, 2191 the lame Caſe. L 


7 Poph. 150. Searle and zander 


2 Roll's Rep. 1414. 

Trin. 21 Fac. B. R. Neeler and 
Popleftatiy 1 Rolls Abr. 72. pl. 11. 

. Godb. 339. the ſame Caſe by the 
N ame of, J// heeler v. Appleton. 
2 Rall's Rep. 342. the fame Caſe 
by the ſatte Name. 

Poph. 18). Rrynor and Haller. | 
| 38. Elix. B. R. Denyſon and Burgh: 


v. Denniſon. 

Co. Biz. 783. Hearb v. Poole. 
1 Bulſt. 1 i 2. Stowe and Holland. 
Cro. Eliz. 224. the Lady Rat- 

liffe againſt Shubley. 


Caſe. 


Brinly. 1 Rolls Abr. 13. pl. 13. 


Moor 407. pt. 54. Brownie and 
Bruck ey. 
Owen 58. the ſame Cate 


Owen 56. the ſame Caſe: 


tes. | 
Hut: 14. —the ſame Caſe. 


Mallet. i Roll's Abr. 53. pl. 15. 
Hob. 249. the ſame Caſe. 


| Palm. 29. the ſame Caſe. 


1 Brow#jl. 13. the ſame Caſe. 

Hut. 34. the ſame Caſe. _ 

Hill. 8 Car. B. R. Langley and 
Bradſbau, 1 Rolt's Abr. 73. ph, 16. 


' Raymond 12. Raute againſt 8 


2 Cro. 536. JOKE; and Tikes | 


Cro. Elix. 475. the ſame Cale in 
Gould; 143: by the Name of e 


— — 
ccc ˙v— 
—— 


2 Ci. 413. Lewis and IWaher's 
Piſch. 38 Elis. B. R. Browne and 


Moor 409. pl. 556: Cartei's Cale; 


Cro. Elix. 424 Charter and Hut 


Mich. 11 Fac. B. Bradſhaw and 


Tritt. 
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"Readings "and 


Ddſervations | 


Trim. 15 Car. B: R. Blumly and 


Roſe. 
Hut. 72. potter againſt Browne. 


Angell. 
Winch yo, 89. 
1 Syd. 35. Lizard and Gert. 
 _ Godb. 89. Eglinton and Aunſell's 
Caſe. 


Cro. Eliz. 192. Sir William u. 


grave againſt Agas. 1 Leon. 335. 

Noy 47. Hall and Hemiſley, _ 
Stile 115. Wainwright and. Whitley. 
Co. 4. 20. 1 
Telv. 21. Barham and Netherſale. | 


Noy 155. Bare ham and Nether |. 


ſale. 

Cro. Elis. $34. Lovet againſt Haws 
thorn. 

_ 15 Car. B. R. Haſel and Au- 
man. oll's Abr. 15. pl. 20. 

Telv. 136. Dromant and Weſtofer. 
Godb. 287, Bridges and Mills 
Cale; 

Stile 22, 23. Hamond and Kingſ-| 
mill. 
Hill. 2 Car. B. R. Mood and Mer- 
wich. - 

Noy 124. Bayly and Child. 

Hob. 305, 326. Poland and Ma- 
ſon. 331. Clarke v. Gilbert. 

1 Brown. 18. Gowland and Maſon. | 

Hut. 38 Maſon and Thompſon. 

Mich. 8 Car. B. R. Lawrence and 
Woodward. Cro. Fa. 277. 

10 Fac. B. R. Leveſion and Caro 
ary. Cro. Car. 217. 

Cto. Eliz. 351. Lyne and Back- 
Se, | 

I Fon. 302. Smith and Hog ſhead. 
I Bulſt. 112. Stowe and Holland. 
Ciro. Fac. 315 Holland and Stoner. 
 Godb. 181. Clarke's Caſe. 

Zelv. 145. Gold and Robins. 


Cro. Eliz. 890.' Latham and Hume 


pbrey. we 4. Blix. rot. 350. 
Cro. 
wardtey. 

Godb. 202. Anonymus. 
Skynner 364. Somers and Houſe. 
2 Bulſ.. 216. Charles Grook 0007 


bab. 89. 
K. B. 
In Anonymous 11 13. Harbert v. , 


1 Levis and Ca- 


| Kingſton. 


Gs 


Gonld/. 48. Anonymous. | 
Mich. 28, 29 Elis 


1 Rol Rep. 427 Sit John Sine 
v. Mayo, 
3 Bile. 260: the ſame Caſe, 
Paſch. 30 Eliz. Prouſe and Cary, 
Crop. Eli. 43. 
1 Leon. 101. the Tame Cafe 
Trin. 33 Eliz. Gaſtrel and Tron; 
end. Cro. Eliz. 239. | 
2 Bulft. 10. Miller againſ Buck: 
don. 
Dai. 89. Anotymons. 
Cro. Car. 489. Wilner againſt Hh 
2 Syd. 11. Skelton againſt Ear), 
1 Bulſt. 109. T7; abve againſt ſy. 
thew. 
Cro. Ela. 2 51. Stapleton and 
„ 
Cro. Eliz. 146. Ball againſt Bridges, 
Cro. Eliz. 297. Butler againſ 
Payiter. 
Godb. 89, Es 90. Mich. Cn. 2 
52. Morgan and Kiffe. 
4 9. 13, A. - 
 Cro. Fac. 268, Thomas Rid agi 
Fol. ©: 
Cro. Fac. 629. Bene agil 
Tabram. 
Palm. 218. Bennet's Cafe, 
Cro. Fac. 58. Sir John Hollis a. 
gainſt riſcow and his Wife, 
Zelv. 64. Sir Jab Hollis v.— 
Trin. 15 Fac. Gibbs and Jenkins. 
Hob. 191. Noy 19. Hetl. 175. 
Palm. 64. Fobnſon v. Leman. 
Hut. 8. Gibbs againſt Davie. 
2 Rolls 136. Clarke's Fo Y, 
Dorcheſter. 
Dal. 9, 10. Anonymous. 
Al. 37. Eels v. Smith... 
| Winch 40. Auditor Curle's Cafe 
Mich. 13 Car. 2. Lewes and Ro- 
berts. Hard. 203. 
Raym. 33. Tibbs againſt Smith. 
1 Ven. 3. Twiſtleton v. Hobs. 
Paſeh. 23 Car. 2. Philips and 
1 Vent. 117. | 
3 Bulſt 249. Leber and Cod- 
man 's Cale, ; c 


MEH.) 


l 


— 


In ſome Caſes the Action will lie, ee e as | is 4 4 Rep'y: 


nancy, either in the Words themſelves, or made 


rent in the Record. 


1. As if one ſays of a Widow 


Fat 22 is a Whore, and ber Children are Baftardsy by, which, the 


3 


at. by Ware app 


;\ 


of 


having Children bark. in We Wale 
lai: 


2 8 . 


. * . N - .. 4 & 225 EL " * 
— * 


on Actions on the Cale. 


Marriage with J. N now tho the Children born in Wedlock cannot pro- 


erly be Baſtards, yet they may be reputed ſo; and the Action will lie. 
_ Gar. 322. Bryan and Cockman.. | 5 


2. Thou wWaſt forſworn in Carpenters-Hall, and didſi rob the Hall, theſe 


Words are actionable ; tho? properly ſpeaking the Hall cannot be robb'd. 
Cro. Eliz. 188. j 008 LI ES 8 
3. But if one ſays to another, Thon haſt. murder'd_ J. S. and it appears 
that J. S. is alive, no Action will lie. Hill. 11 Fac. Pett's Caſe, Jones 
141. Popham 187. 4 Co. 16. a. 3 Bulſt. 167. Litt. 310. 

4. Yet ſee the Caſe of Smith and. Williams, where one ſaid of another, 
be is a Rogue, and robb'd the Hockley Butcher; and it was not averr'd 


that there was an Hyzkey Butcher. But ſays the Lord, Ch. Juſt. Holt, 


then the Fault is the greater, and 'tis a double Crime. Comb. 247. _ 


5. Where Words were ſpoken by a Feme Covert, and ſhe ſaid of the 
Plaintiff theſe Words, Thou haſt ficlen my Faggots (meaning the Faggots 


of the Defendant) tho it was objected that it was repugnant, and that 


the Defendant as a Feme Covert could not have any Faggots, yet the 

Action was held to lie. Palmer 358. Strong and bis Wife againſt White and 

bis Wife. 1 VCC 3 
Cro. Fac. To, 102. Turnor againſt | Latith 159. Keymer againſt Clark- 


$ Sir Edward Darcie. „ LT Hally, | . 
x Rolls Rep. 286. White againft Stile 424, 425. Stevens againſt 


Latch 219. Prionr againſt Colbold. Cro. Fac. 323. Matthew againſt 
1 Roll's Abr. 18. pl. 2. - ] Graſs: © e ee 
1 Jon. 141. Keymer againſt Hallet. Winch 39, 40. Auditor Curle's 
Poph. 187. reported by the Name | Caſe. 


of Reynor againſt Hallet, | ' Palm. 441 Daubny againft Martin.” 


Sixthly, The Matter contained in the Meaning of the Words miſt be falſe; 
and ſpoken malitiouſly on purpoſe to ſlander, and the Thing charged muſt be 
poſſible. ti r 85 „ 


1. And therefore if the Matter be true, the Defendant may juſtify the 


Speaking of the Words ; but if after the Fact committed there was a 


Pardonz the Words are actionable ſtill. 1 Ros Abr: 88. pl. 6. Moor 
863. pl. 1187. 45 | 


2. If B. ſays; that J. S. ſaid, that . ſaid a certain ſcandalous 


Thing that will bear an Action, tho this be falſe; yet if J. ſaid, that 


7. D. ſaid the Words, no Action lies againſt B. for he has nam'd his 


Author, (viz.) J. S. 1 Roll's Abr. 64. pl. 3. 


3. But where a Man ſays, 2 Woman told me that ſhe beard one ſay that 


Meggs's Wife had poiſon d Griffin her fin Husband in a Meſs of Milk; theſe 


Words were adjudged actionable. . 1 Rolls Abr. 64. pl. 4. 


4. Where the Defendant ſaid of the Plaintiff, I have heard the Plaintiff 


was hanged for ſtealing an Horſe; and upon Evidence it appear'd, the 
Words were ſpoken in Grief and Sorrow for the News, and Hob. directed 
the Plaintiff to be nonſuited. 1 Lev. S2. F 


5. If one ſays of another, that he is a Witch, no Action lies, they bez 


ing but Words of Paſſion. 1 Roll's Abr. fol. 45. pl. 15. 


6. But if one ſays to another, Thou art a Witch, and an Inchanter, and 


thou didſt bewitch the Children of J. S., and they are waſted and deſtroyed ; an 
Action will lie, for he ſhews his Intention to be 14 47 is a Witch, and 


hath been guilty of doing an Injury to a Perſon. 1 Ros Abr. fol. 45. 


pl. 18. 1 Brownl. 2. Stone v. Roberts, Godb. 341. .Noy 22. Hutton 13. 

Moo. 906. 2 Leon. 30. 4. Leon. 92. 17383 55 af 0 T6 nor 

3 Where the Words Were, It is 1 Marvel ſhe comes not to Church, for 

# is thought ſhe is with Child, and I fear it is tog true; theſe, Words were 
5 XXX 8 held 
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held not to be malitious Words, tho' the Declaration ſet forth, that th. 
Plaintiff loſt her Marriage. Telv. 113. Brinsby v. Balgy. 13 

8. Where a Man came to a Juſtice of Peace, for a Warrant againſt the 
Plaintiff, and then ſaid, Sir, 1 will charge him with flat Felony, for feeali; 
my Ropes from my Shop ; and it was reſolved, that. as theſe Words by 
ſpoken to a Juſtice of Peace, when the Defendant came for a Warram 
which was lawful, no Action would lie. Ram v. Lamey, Hutton 113. 


Note; By the Statute of Limitations of the 21 Fac. 1. cap. 16, Thi 
Action for Words muſt be commenced within t πẽͥ 7ears after the Word 
ſpoken. . . 1 8 5 . 
And by the ſame Statute, in Actions of Sander, if the Jury find, or al. 
Teſs the Damages under 40s. the Plaintiff ſball recover no mote Git 
than Damages. SY |S 


Fhere is another Species of this Aion, which not being treated of by m 
Lord Rolls, or My. Danvers, in either of their Abridgments, I by 
Leave to quote a few Caſes incident thereto. Er” 


1. A Libel is the ſtrongeſt and greateſt Degree of Scandal, and doi 
not die like Words which may be forgot, but Litera Scripta mantt ; and 
therefore a greater Degree of Latitude is beſtowed, not only in conftry. 
ing it Criminal, but in the Extenſiveneſs of the Action; for an Action for 
Words is confin'd to the Perſon of the offended, but the Cauſe of Adlon 
for Scandal in à Libel ſurvives. . 5 Cb. 125. 12 G. %% 

2. And this Offence was puniſhable heretofore in the Star-Chanber, 
and is now indictable in the Court of King's Benen. 

3. It may be by Writing of without Writing, (that is to ſay) by 
Pictures, wherein the Party is painted in any ignominious or reproachful 
Manner, or by Signs; as when one does affix a Gallows at the Door of the 
Party. 5 Co. 126. 1 Cro. 125. 2 Brownlow 152. Popham 139, 140. Hi, 

„„ 394, 337, TRNy 19. 1 . | 
4. And differs from fcandalous Words in this Reſpect, if a Man fe. 
peats what a Man ſaid of another, tho the Words are ſcandalous, yet no 
Action lies for that; but otherwiſe in the Caſe of a Libel, for malitiouſy 
repeating or ſinging the Words contained in a Libel in the Preſence of 
others, or delivering over a Copy thereof to another, to the Intent to 
ſcandalize the Party, an Action lies for it. | 

5. And in the Caſe of a Libel it matters not, whether the Words con- 
tained therein are true or falſe, or whether the Party upon whom the 
ſame is made be of good or ill Report, or whether it be divulged fectetly 
or openly. Hob. 253. 5 Rep. 125. on . 
6. And if one writes a Letter, containing ſcandalous Matter againſt 
another, and ſends it to a third Perſon, this may be a Libel, as b re. 
ported in the Cafe of Peacock v. Reynall, in 2 Brownlow 152. : 
J. Scandalous Matter is not abſolutely heceſfary to make a Libel; ts 
enough if the Defendant induces an ill Opinion to be had of the Plaintiff 
or to make him contemptible and ridiculous; as for Inſtance, an Action 
was brought by the Husband for riding Skimmitigton, and adjudged that 
5 Action lay, becauſe it made him ridiculous, and expoſed him. 3. KK. 
226. 5 8 | 
8. The Libel in the Information or Declaration muſt exactly agtet 
with the Libel itſelf, for tho“ Words are tranſient, and vaniſh in the Air 
as ſoon as ſpoken, and there can be no Tenor of them, therefore an Iden- 
"I is not required; aud tho' the Jury find ſome Omiſſions, it will be 
ſufficient if ſome be proved, and in ſuch Caſe the Plaintiff ſhall recover; 
but when a Thing is written, tho' every Omiſſion of a Letter ma) not 
make a Variance, yet if ſuch Omiſſion makes a Word of another 513% 
Hcation, it is fatal. 3 Sajk. 225. e een eee 14 

3 | 5 393 
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| . 4 Defamatory Writing expreſſing only one or two Letters of a 
Man Name, if it be in ſuch a Manner that from what goes before, and 
BS {lows after, it muſt be underſtood by the natural Conſtruction of the 
BS hole, to ſigniße and point at ſuch a particular Perſon, it is as properly 
a2 Libel, as if the whole Name was expreſs'd at large. Trin. 12 Anne, 
Hui Pleat of the Crown 19 oo En: 
10. C. forged an Order of Chancery, in which were ſeveral defama- 
tory Expreſſions againſt the Plaintiff, and at the End draws a Pillory, and 
WE {ſcribes it for Sir J. H. and his forſworn Witneſs by him ſuborn'd, the 
Court held that, tho“ nb Action lay for forging the Order, and entire 
EE Damages were given, yet that was only an Inducement, and an Action 
WE was held to lie for the Latter; and the Caſes there cited were, that to 
EE fy a Man is a diſhoneſt Man is not actionable, but yet to publiſh ir, or 
ſet it upon Pofts, will make it aCtionable. Skimmer 124. 


+ 


8 
- —— = 
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11. The Copying of a Libel is criminal, and writing a Copy without 
Authority, is writing a Libel. Salkx. 417. He that writes the Libel is the 
EZ Contriver, and having a written Copy of a known Libel is Evidence of 
_ Publication. fb , TPo He PE NOTO o Ro wengt 
And as this is an Offence generally puniſhed by Information or Indict- 
ment, I omit treating any more on this Head. Fo 


Of ſlandering a Title. 


1. Whoever will bring an Action for ſlandering a Title of Lands, it 
hath been ſaid, ought to ſhew that he hath a good Title. Palm. 530. 

2. But fee the Caſe of Marvin v. Maynard, in 1 Cro. 419. where it was 
held, that the Plaintiff having ſaid he was ſeiſed of the Manor of Upton © 
Gray, that the Defendant, to ſlander his Title, ſpake theſe Words, Mr. 
Marvin (Innuendo the Plaintiff) bath not any Title to Upton ; here it was 
{aid to be ſufficient, tho' the Plaintiff does not ſhew what Eſtaze he had. 
3. In an Action for ſlandering a Title, particular Damage ought to be 
aalledged; as that the Plaintiff might have ſold or let his Eſtate to ſome 
EZ Perſon or other, who after ſpeaking Tuch Words deſiſted. Palmer 529. 
3 Cro. 140. Laue v. Harwood. 5 . L 1 


4. And where the Declaration was, that the Plaintiff had a Mind to 
convey Part of his Land for the Advancement of his Son, and to leaſe 
WY out another Patt for Years, and the Defendant knowing of it, ſpoke 
ftheſe Words, Mr. Swead hath no more Right to the Farm of Colenorton 
bau a meer Stranger, and avers, that a Stranger had not any Right, by 
which Words he was ſo endamaged, that he could not convey the Land 
for the Advancement of his Son; it was held that the Plaintiff had not 
any Cauſe of Action, for he did not {ay he was about to ſell his Land, 
vor did he ſhew any particular Damage, and his Intention ſet forth, as 
BY above, would not make it good. 1 Rolls Rep. 244. Swead'v: Badley. 

. If the Defendant claim'd any Title himſelf in the ſame Lands, the 
Words are not actionable, as in the Caſe of Lovett and Meller, 1 Roll's 
Rep. 409. where theſe Words were ſpoken to] S. having Communica- 
tion of fome Land then in the Plaintiff's Poſſeſſion, rake heed bow. you 
uy it, for it is mine, if every Man had his own, and I will ſpend 20 l. but I 
wil, have it, theſe Words in Arreſt of Judgment were held not actionable. 
6. Where a Man is about to ſell his Land, and J. $. pretends to a 
Title therein, and ſhews a Leaſe for it, and it is a counterfeited one, which 
” knows to be ſo, the Words are then actionable. x Co. 18. 1 Co. 

7. If a Man flanders the Title of another Man, he cannot clear him- 
ſelf by a Pretence of a Title in himſelf, which he cannot maintain. Bur 


if he ſays himſelf at the ſame Time, that imſel 
Action lies. Palm. 531. ime, tha he himſelf hath a Title, no 
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8. Where a Man ſaid, hoop nap e wi 
for I know one that hath a gcod Title to it, and the Parties will not pan 
46 Tatereſt; and the Defendant juſtified, that he himſelf . 
in Reverſion of Parcel, and at Will in another Parcel; it was 


wiſh any Man to deal with the 


Lang 
With 
Leaks 
_ APreeq 


by all the Judges, that if one ſaid, he himſelf bad a Title tg another, 


Land, the Action would not lie, altough he had no Title; but 
ſaid Words, purporting that another had a Title, whether h 
apply it to himſelf by his Juſtification was a Queſtion; and Poppy, * 


When he 
e could 


he could not, but Gaudy and Fenner to the Contrary. 1 Cro. 42). 
For other Caſes applicable to this Species of Slander, ſee hereafter. 


What other Words not herein before inſerted have been adjudged attion)) 
and what not, are to be found in the following Caſes, ; 


Firf, What Words have been held actionable. 


Charging the Plaintiff with Trea- 
ſon, Miſpziſion of Treaſon, or 
Tant of Allegiance. 


1 Keble 14. Green v. Green. 
112. Dolbin v. White. 
469. Booth v. Leach. 
814. Edwards v. 
2 Keble 47. Brunt v. Spencer. 
478. Hing ſtone v. Peck. 
463. Lowther v. Mowſon. 
x Cro. 153. Bellingham v. Minors. 
171. Ward v. Thorne. 
251. Stapleton v. Frier. 
191. Haldgrave v. Agas. 
268. Fowler v. Aſton. 


2. Cro. 275. Beriſted v. Breſſe. 


406, 413. Lewis v. —1 Rolls 

Rep. 444. S. C. 3 Bulſtr. 
225. 

424. Lewis v. Cooke. 

202. Smith v. Turnor. 


Hard. 203. Lewis v. Roberts. 


Allen 35. Mark v. Cubit 


Hob. 180. Sydenham v. May, 2 Cro. 


407. 1 Roll's Rep. 48, 49. 2 Roll's 
17 18. 1 RolF's Rep. 427, 
Hutton 13 1. Hutton v. Hanſon. 


2 Lutt. 1295. Howe v. Perry. 


x Sid. 103. Booth v. Scale. 

| 381. Dalton v. Sadd. 
Stile 400. Trevilian v. Welman. 

435. Lamplew v. Hewſon. 

Zelv. 101, Blanchflower v. Atwood. 
Ray 20. Auſten v. Mander. 
23. Harris v. — 
Codbolt 15 3. Anonymous. 
Hardr. 203. Lewis v. Roberts. 
Moder es 2 3 
N 1 * i 283. Fry v. Carne. 


3 


1 Sid. 53. 


Popham 187. 


. Hawk v. Rowe, 
With Murder. 


1 Cro. 239. Caſtrell v. Townſend 

308. Preſton v. Pindar. 
317. Godfrey v. Mour. 
352. Wilmer v. Hold, ; On. 


489 


672. Sade v. Allen. 

823. Talbott's Caſe. 
191. Tibbott v. Haynes. 

2 Cro. 56. Sir John Harper v. Bri 


mond. 


306. Tooſe's Caſe. 
423. Cooper v. Smith, Db. 


128. Bride. 60. 


Moor 286. Anonymous. 

| Hardr. 203. Lewis v. Roberts, 
3 Cro. 318. Green v. Lincoln. 
Hetley 69 Watſon v. Vanderlaſþ. 


Raynor v. Hallett. 


Stile 65. Long's Caſe. 
287. Bernard v. Levitt. 
2 Show. 77. Bondfield v. Linton. 
I. Keb. 253. Weſt v. Phillips. 
35. Brown v. Charltott. 
3 Keb. Greene v. Warner. 


2 Bulſt. 42. Billing v. Knight. 


Latch 159. Keymer v. Clarke. 

3 Lev. 171. Williams v. Lewis. 
T. Fones 211. hy 
Modern Caſes in Law and Equity, 24. 
Button v. Heyward and bis Wife. 


With Poiſoning. | 


1 Cro. 400. Meg gs v. Eriſith. 
569. Webb v. Poor. 


Nailer v. Clarke. 


1 Cr6- 


1 Cxo. 
33 wes 
* : * ; 


ons Stats Eat tb 1 n 8 os 


f ; 11 65 


8 on Actions on the Caſe. 
Paſſie v. Mondford. 5 Stile 24". Denton v. Caker. # 
65 438 — v. Spurdant and 298. Biſhop v. Fitzherbert. 
his Wife. 9. Anonymus. 


2 Cr. 


343. Jacob v. Mills. 


” ad 


With Theft or Robbery. 


E Hur bor '5 Caſe, 7 Jones 366. 3 Cro. 


41 7. 8. . 


ws Loy v. Reynolds. 
. Guildeſlew v. Ward. 


A Lady Ratcliff v. Shubley. 
289. Graves's Caſe. 9 


239. Johns v. Gittins. 


342. Ball v. Roane. 


348. Stich v. Wiſdom, Owen 


1 . Gould. 186. 


Tr. 0: 
399. Week's Caſe. 
428. Caſtleman v. Hobbs. 
471. Anonymus. 
563. Anonymus. 


618. Theobald v. Books. 


$ 85 
* „ 
-» 'S * 
i 2 2 
— W 
* = g 
"2 f Fr 
* . J . 
5 NN 4 
E 8 
n _ 1 
2 0 
7 
oY 
# 


510. Leverſage v. Smith. 
586. Royall v. Peckham. 


857. Robins v. Franks 


you Taylor v. How. 
. Charnell's Caſe. 
* 4 Willymot v. Wotton. 
43. Gerrard v. Holland. 
114. Minors v. Leeford. 
157. Piers v. Gore. 
154. SHowell v. Hayman. 
214. Frank v. Alſop. 


253. Gyer v. Omſtead. 


E: 8 . 
yu. 7 5 
1 3 C 0. 
1 
1 5 
** 


247. Herpnes v. Sprott. 


312. Lewis v. Cawardley. 
315. Holland v. Stoner. 


442. Turnor v. Campion. 
600. Stamp and his IWife, v. 


White and his Wife. 


613. Smith v. Ward. 


42. Spencer v. Medburne and 
Dis Wife. | 

52. Powell v. Plunkett. 

140. Lewknor v. Cruchley and 
bis Wife, 1 Fones 195. 

268. Halley v. Stanton, I. 

Jones 299. 

217. Lawrence v. Woodward, 

572. Brian v. Wikes. 

236. Mott and bis Wife v. 
— 

135. Gibbs v. Dunn. 

150. Ralph v. Davie. 

159. Gray v. Walye. 


213. Edwards v. Falles. 


231. Bynion v. Trotter, 


| 


[x Keb. 127. Vi 
136. Slebb v. Smith. . 


66, 79. Carver v. Peirce. 
115. Wainwright v. Whitley. 
335. Heard v. Read. 
59. Nevil v. Mott. 
46. Pearſon v. Dawſon. 
24. Drake v. Whitacer. 
Moor 883. Anonymus. 
401. Bale v Rodes. 
418. Thimblethorp's Caſe. 
863, & 8172. Cuddington v. 
Wilkins, Ow. 14. 8. C. 
Hob. 67, 2 81. 8. GC. 
1 Brownl. 10. S. C. 
409. Weeks v. Taylor. 


1 Rolfs Rep. 286. Mhite v. Brough. 


2 Part 91. Brett v. Trevilian. 
165. Mayott v. Gibbons. 
342. Wheeler v. Appleton. 
8 5 Ayrye v. Higgins. S. C. 


Aris v. Higgius. 
440. Smith v. Shortred. 


ibidem. 
4 Leon. 18 1. Anonymus. 
1 Bulſt. 1 12. Stow v. Holland. 
163. Petty v. Waight. 
147. Long v. Lorking. 
2 Bulſt. 134. Bayly v. Maynard. 
141. Painton v. Warne. 
145. Steeneman v. Richardſon. 
227. Gilpine v. Shrine. 
3 Bulſt. 303. Parrett v. Parrett. 
249. Leawknor v. Goodman. 
161. Crofts v. Brown. 
83. Holly v. Hendes. 
Winch 6. Wetherley v. Wells. 
41. Anonymus. 
102. Crompton v. Philpot. 
Latch 47. Adam's Caſe. | 
WW. Fones 3 76. Anonymus. 
March 19. Anonymus. 
211. Paulin v. Ford. 
Allen 31. Tearworth v. Peirce. 
32. Peirſon v. Dawſon. 
7. Whitaker v. Hillidell. 
Het. 172. Male v. Ket, Hob. 184. 
Moor 883. Poph. 129. 
v. Wood. 


691. Gerrard v. Lyn. 
2 Keb. 440. Hunt v. Merrichurch. 
| 496, Croft v. Winter.  _ 
Yyy 8 Gouldch, 


reported in }. Tones 
43. by the Name of 


3 Leon. 231. Warner v. Cropwell, cited 
in an Anonymus Caſe, 
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| Readings and Obſervations | 


1 Vent. 264. Anonymus. 


6047150 56. Smith v. Water. 
130. Parle's Caſe. 
138. Redfrin's Caſe. 
$ Cro. 153. Benſon v. Morley. 
166. Loe v. Sanders. 
424. Lloyd v. Pearſe. 
622, Boſton v. Tatam. 
687. Foſter v. Browning. 
39. Kellam v. Mansbie. 
x Brownl 2. Coꝛote v. Gilbert. 
Telu. 49. Charnell v. Hollands. 
136. Dormant v. Weſtofor. 
145. Gold v. Robins. 


152. Higges v. Emſton. {| 


Hutton 113. Ram v. Lamiey. 

Godb. 24.1. Colt v. Gilbert. 

2 Lev. 205. Froud v. Froud. 

Raym. 33. Tibbs v. Smith. 

Modern Caſes in Law and Equity 30. 
 Muck's Caſe. 

Salk. 695. Baker v. Peirce, 6 Mod. 23. 

Hob. 192. Scarlet v. Stiles, 1 Bro. 12. 

294. 

Popham 129. May v. Kett. 1 Bro. 2. 

2 Mod. 52. Cooper v. Hawkeſwell. 

3 Mod. 280. Anonymous. 


With general Felony, 


Pophan 150. Serle v. Mos 2 |. 


RolPs Rep. 141. 


| Godbolt 202. Anonymus. 


1 Keb. 33 6. Anonymus. 
345. Crawford v. Dawſon. 
2 Keb. 289. Linter v. Butler. 
2 Rolls Rep. 342. Wheeler v Appleton. 
3 Cro. 276, J. Smith. v. Hodgeskius. 
30. Blizard v. Barnes. 
572. Bryan v. Wikes. 


I Bulſt. 148. 


Stile 235. Paine v. Preſtney. 


Comb. 232. Somers v. Howe, Skinner 
3 * 8. 2 


With compounding or concealing 


Murder, Felony, or receiving 


of ſtolen Goods, 


536. Moo. 104. Gouldsb. 186. 
; 77 Cox. v. Humphrys. 
2 And. 4. 


I 3 


Godb. 157. Brigg's Cafe. 

_ Gouldsb. 132. Laſſcells v. Laſſtells. 
Telv. 154. Newlin v. Faſſett. | 
1 Syd. 413. Gamble v. Dana. BY 
=—_ 392. Anonymus. 


4 


* 


| 


1 


2 Cro. 58. Sir John Hollis v. B 


Moor 686. Lord Mordant Bridge 
Allen 5. Hinacre v. Lemon. 


300. Smith v. Flint. "1 
629. Bennett v. Tabram, pay 
278. 
3 Cro. 236. Mutt and bis Wig „ 
Butler. 
1 Buiſt. 1 "uy Tabbe v. Matt hem. 
Cited in the Cafe at 


5 Beereſord v. Preſſe, 


2 Keb. 494. Gamble v. Fenney, 
i Vent. 18. Anonymus. 


Where an Intent only is charged 


| Dyer 26. Ruſſel/'s Caſe. 


Cro. Eliz. 6. Edwards's Caſe, | 
3 Cro. 140. Lewkner v. Cruchle) and 
wei Mie. 

1 Cro. 191. Tibbot v. Haynes. 
Telv. 90, 58. Sir rag Harpur V 

Beamont. 
Eos 180. Sir John Haden ham v. My 
3 Bulſt. 167. Crofts v. Breuna 
Hetiey 18. Alice Reading Caſe. 
2 Hd. 76. Langley v. Clarke. 


Words charging the Plaintif with 
Prrjury, 2 | 


| Moor 182. Anonymus. | | 
365. Woodliffe v. Vanghan 1055 


429. 
404. Noy 34. 1 Cre. 492, 
Mild v. Copeman. 
1 Cro. 185. Place v. Howe. 
222. Fermor v. Dorrisgton. 
293. Nedbam v. Corſetlis. 
Green v. Dany. 
297 * bg v. Seacombe, 
906. Dagg v. Penkeven. 
308. Guerdon v. Minterflud. 
342. Baxter v. Shade. © 
343. Brem v. Ingram. 
348. Banks v. Stacy. 
$72. Bate v. Rookwood. 
383. Harriſon's Caſe. 
609 Shaw v. Thompfon 
| Corbet v. Hill. 
709. Spencer v. Shory. 
530. Ireland v. Goodale. 
587. Thaxbie v. Smith. 
899: Clerke v. Penkauen. 
907. Poultney v. Nilbinſon. 
234. Sir Richard how K 
Caſe. 


1 2 Cro. 199. Skinner v. ande 


2. C0 


Oden 62. Rayner v. Eri . 


I Leon. 13. Brook v. Dowley. 


1 Bulft. 40. Smale v. Hammon. 


Hard. 151. Brumrig v. Hanger. 


* 


—— — — — cow, 
2 — — œ—  - + ww x õõuTF CW Ae. 


＋ 
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"on "Anion 5 on the Caſe: 


2 Cro. 613. Benſon and his Wife v 
a oor and his Wife. 
204. Colame's Caſe. 

158. Harris v. Dixon. 

107. Wiſeman v. Wiſeman. | 

102. Turner v. Sir Ed. Darcie. 

436. Page v. Keble. 

3 Cro, 337. Anonymns. 

288. Drake v.  Corderoy. W. 
ones 30). 

378. Robodham v. Venleck. | 

321. Strowde v. 


x Leon. 131. Peirce v. Bente. 
101. Browſe v. Cary. 1 FI 


93. 
Latch 21 9. Priour v. Colbold. 


| 2 Cro. 648. Fons v. Saale! s 
„ 


3 Cro. 326. Baal v. Baggerley, N. 


Jones 325. S. C. 
140. Lewknor. V. N d & 
Us. 
337 Anonymus. 
50g. Ceely v. Hoskins. 


Owen 47. Moſe v. Read's Caſe. 


| Telv. 146. Wiiſher's Caſe. 
Popham 17). Dabborn v. Martin. 


2 Bulf.. 132. Sir George Reynell v. 


Sackfeld. 
1 Keb. 273. Mtley v. Laney. 


2 Rolls Rep. 266. Stone's Caſe. 


410. Pole v. Carret. 
Raum 4. Reynolds v. Burton. 


IF. Fones 352. Golding v. Wennal, 
T. Fones 5. Mayn v. Okey. 
Stile 6. Hogg. v. Vanghan. 
17. White's Caſe. 
m2. Simmons v. Low. 
Stile 335. Heard v. Read's Caſe. 
452. Trevanion v. Penhollow, 
Hutton 34. Adavis v. Fleming. 


69. Anonymus. 
Wi. 2, 3. King v. Bower. 
5 my 283. Mefſlyn v. Farneden. 
| 304. Gilbert v. Rodde. 


17. Nuttall v. Page. 


1 1 Syd. 16. Caſſabilly v. Britt. 


1 Lev. 112. Mills v. Monday, nn. 
1 Vent. 149. Dorrell v. Fa y. 
Ley Jo. Roberts v. Lord. 


Words charging the Plaintiff with 


Sodomp or Beſtiality. 


| 1 Cro. 250. Coles v. Haveland. 


1 Vent. 276. Anonymus. 
2 Keb. 377. Colliar v. Burrell. 


150. 


52. Baker's Caſe. g 
147). Apthorpe v. Cockerell. 
Hob. 283. Adams v. Flemings. | 
Hetley 63. Williams v. Bickerton. 
119. Keene v. Cox. 1 
x Vent. 263. Fennings v. Hunking. 
1 Keble 302. Orton v. Fuller. 
2 Rolls Rep. 471. Tate's Caſe. 
Goab. 444. Janes v. Ballard. 
1 Bronnlow 4. Morton v. Leedale. 
2. Bridges v. Playdell. 
2 Showers 33. Goodwin v Browne. 
2 Lutt. 1292, Stable v. Sayle. 
Allen 7. Osborne v. Brooke. 


7. Wall and bis Wife v. 
Norton and bis Wi ie 


With Foꝛgery. 


1 Cro. 92. Topliffe v. Wilſon. | 
178. Sale v. Marſh. | 
296. Munday v. Cordall. 
328. Brocke v. Clarke. 

$54. Auſtie v. Maſon. 

607. Wade v. Buſſard, © 
883. Chickeley v. Barker. 


1 Had. 373. Collier v. Burrell. 
220, Poturite v. Barrell. 


Allen 6x. Chappell V. Goodhouje 6. 
*. With Witchcraft, | 


*1| Moore 868. Marſbal v. Steward. 
| x Co. 312. Forteſcue v. Hext. 


$1. Rogers v. Gravat. 


[ 2 Cro. 150. Edwards v. Ouſley. 
| 639. Hunn and bis Wife v. 


Porter. 


I 3 Cro. 261. Hig v. Holinſbed. 


51a. Smith v. Cooker. 


3 Co. 474. Ceely v. Hopkins and his 


1 

. Jones 391, S. C. 3 Co. 480. 8. C. 

1 Keb. 140. Dacy v. Lincb. Ray 35. 
S8. C. 1 Ha. 52. by 


3 
1 Roll. Rep. 255. Loais v. Cook. 


| Allen 2. Markbam v. Adamſon. 


3". Tates v. Lindall. 


Sele 59. Sawyer v. Ruſſel}. 
| 1 Lev. 235. Shagter and his 1. V. 


e 


3 Keb. 546. Snell v. Webberly, 2 Lev. 
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I Tr TSS Kent: 

3 Lev. 394. Stephens v. Corben. 

Godb. 341. Shoetor v. Emet and bis 
Wife. 


1 9 424. Semor v. Moor. 1 Lev. 


276. 13 Rep. 59. Teiv. 
150. 2 Keb. 548. 1 
Rolls 45. | 
Comber. 246. Stephens v. Corbin. 
Hutt. 13. Stone v. Roberts. 
| Zeh. 150. * | | 


With clipping or coining of 
Money. 


1 Cro. 629. Blake v. Stanley. 
2 Cro. 536. Gainford v. Tuke. 
2 Roll. Rep. 104 Kamelford v. Tuke ; 


this is the ſame Caſe with the 


Former, but only is miſcalled in 


Cro. 
Palmer 68. Brown v. Audley. 


| 3 Lev. 166. Walter v. Beaver. 7. 
Noy 117. Taylor v. Perkins. 


| Words whereby Loſs of Parti | 


| ones 235. S.C. 
T. Jones 235. Moydon v. Mycock. 
Skinner 183. Naben v. Miecock. 
Salk. 697. Speed v. Perry. 
Godb. 35. Mills s Caſe. 


With Deceipt, 


2 Cro. 504. Blunden v. Euſlace. 
357. Fleetwood v. Curle.. Pal- 
mer 69. 
3 Cro. 480. Seaman v. Bigg. 
155. Wicks v. Hepheard. 


Stile 388. an eat V. Barker 30 


Caſe. 
Gouldsb. 278. 
March 82. Sir Richard Greet 
| Cale. 
116. Baines's Caſe. 
1. Anonymus. 
2 Roll. Rep. 12. London v. Eaftgate. 
Latch 188. Dean v. Steel. 
" ones 395. Samn v. Bigg; this is 
e ſame Caſe as above, reported 


in 3 Croke 480. by. the N. ame of 


Seaman v. Bigg. 
2 Lev. 62. Reeve v. n 
Ray. 86. 2 v. Hooper. 


Charg ging the Plaint © with. 1 
the Diſeaſe of the i rench Por. 


I have lain with her, and pocki- 
fied her, was held actionable. 
2 Show. 312. Neal & Ux. v. Mallard. 


4 


kD. Mn. DA. A 


Dyer yz. b. 
1 Cro. 348. Arundell v. Mare, 50. „ 


2 Cro. 562. 
4 Cro. 265, 
2 Keb. 549. 


E Cro. 214. Auſtin Wh. © 
289. Levett's Caſe. 
648. pt v. Taylor. 
857. Garford & Ux. v. 0. 
„ 88 
878. Brook v. Wiſe. 
2. Box 's Caſe. 


2 Cro. 430. Miller's Caſe. 
Stile 283. Eliot v. Blagues. 


219. Hobſon v. Hadſon. 
112. Smith. v. Hobſon. 
Hob. 219. Critall v. Horner. 
2 Shower 285. Fackſon v. Hall, 


| 2 Keb. 181, 183. Huckley v. Link, 


1 Syd. 50. Marſhall v. Chickhall, 
1 Syd. Limbe v. Hockley, 

2 Syd. 5. Coming's Caſe. 

Gd, 278. Culliford's Caſe. 
Allen 30. Dutton v. Eaton. 
1 Show. 312. Neal & Us. v. Mall 


I Co. 8 57. Robins v. Franks, 


With Lepoſy. 


enſued. 


1 Cro. 234. Brian v. Gckman, 3 (in, 
$28, 

Preſton v. Pomfreit. 

The Lady Ae . 
Cade. 

Nelſon v. Staffs. 

Hawkins v. Bilkead, 

. Sout bhold v. Darinſfut. 

Pop 3 36 Davies v. Gardiner. 

Alen 6. Edwards v. French. 

2 Bulſt. go. Matthew v. Croſe. 2 

Co. 323. 


639. 
2 Cro. 162. 


422. 
3 Cro. 12 


| . 
3 Bulf. 48. Lelly v. Facy. 


2 Rolls Rep. 433. Thompſonv. Twinge 
Palmer 385. Taylor v. Tully 8. C in 
Latch 211. reported by 5 Name 

of Taylor v. Tolwin, 


Stile 118. Volverly Strachy. „.— 
2 Show. 48 2. Tuckey v. Flower. 


Words of a Merchant. 
Pl. 6. 


„ 
Johr ſon v. Lemon, 

mer 63. 
Goodyer v. Biſhop- 
Leycroft. v. Dunker- 


Drake v. Hill, Ray. 184. 
2 Keb. 


pal 


317. 


2 on Actions 0 


PY . 


n the Cale. 'S 


— * ·˙ 2 a 4 „19792 . 


2 L. 118. Vivian v. Millet Ray. | 

+7117 WOT» 

1 Bulſt. 134- Tirlot v. . Morris. 

3 Salk. 326. Anonymus. 

8 292. Hooker v. Tooker, re- 
ported in Carthew 300. by the 
Name of Cook v. Tooker. 

March 8. Anonymus. ; | 

1 Roll. Rep. 22, Selby v. Carrier 


Words ſpoken of a Tradeſman, 
relating to his Circumitances.” 


; Cro. 412. — TO 
Stile 273. Rooke v. Smith. 
425. Walkenden v. Haycock. 
429. Wiſe v. Jeffries. 
142. = v. Jacob. 
21). Viccarye v. Barnes. 
388, Townſhend v. Barker. 
T. Fones 140. Peacock v. Leach. 
Hutt. 125. Dawe v. Palmer. 
CT 14. Chapman v. Lamphere, 
++...” 3 Aod. Is5. & GC. 
3 Mod. 112. Dobſon v. Thormiftone. 
2 Show. 295. Garrett v. Shelſon, vide 
8 Nelſon's Lutw. 334. 1 


Ann. 


Words charging the Plaintiff with | 
the Slander of being a Bank- 
rupt. 1 


1 | Cro. 26. Griffith V. Merriſon 
99. Fuglebath v. Johns. 
213. Fordan v. Lifter. 
901. Moolverſton v. Meres. 
268. Stanley v. Osbaſton. 
2 Cro. 518. Uſper v. Betts. 
345. Selby v. Carrier 1 Rol's 
Rep. 22. 2 Bulſt. 210. 
Tuthill v. Milton. 
Upſpeer v. Betts. 
Squire v. Fobns, Palmer 
. 
3 Cro. 3 1. Crampe v. Barne. | 
Telv. 198. Tirlott v. Morriſon, 1 Bu. 
| 134. 
Palmer 314. Hawkins v. Siet. 
I Bulſt. 40. Anonymus. 
2 Bulſt. 267 Michols v. . 
1 
Stile 55. Wilſon v. Crow. 
130. Anonymus. 
142. Jones v. Jacob. 
426. Roungs v. Moodyard. 
420. Phillips v. Phillips. 
2 Rolls Rep. 243. Scutt v. Hawkins. 
Todb, 151, Langley v. Colſon. 


1 


222. 


578. 
3835. 


N 


Hutton 465 Allen v. Sand. 
2 Show. Anonymus 153. 5 
Hetl. 1 71. Waters v. Thomſon. 


Other Words pont of a Man re- 
lating to his Trade, 


* Cro. 234. Peirſo v. Goodays 3 Cro, 


329. 

3 Cro. 211. Flower's Caſe. 
So. Ireland v. Blackwell. 
March 15. Meade v. Ace. 
1 Fentris F Crawfoote v. Dayle. 

117. Anonpmus. 
. 21. Wharton v. Brooke. 
Stile 213, 211. Viccarye v. Barnes. 
245. Davis v. Ockbam. 


| Brownl. 5. Slober v. Green. 


1 Mod. 19. Redman v. Pyne. 
19. Pryne v. Smith. 


13 Mod. 11 3. Dobſon v. Thormiſtone. : 
2 Keb. 489. IV barton & Ux. v. Clover. 


3 Salk. 329. Diverſe Anonymus Caſes. 
Raymond 62, Davies v. ones. 
231. Southam v. Allen. 
Latch 114. Hill's Caſe. 
188. Dean v. Steel. 
1 And. 1900 Anonymus. 


Words of a Juſtice of Peace. 


| Moor 695. Moines v. Cotton. 
401. pl. 528. Laſſells v. Laſſells. 


704. Stafford v. Powlett. 
I Cro. 313. Bleverhaſſet v. Baſpoole. 
536. Stafford v. Pooler, 2 And. 
47. S. C. 
645. Read's Caſe. 
2 Cro. 240. 
1 Bulſt. 36. 
413. Burton v. Token. 
go. Kemp v. Houſegoe. 
65. Sir George Moor v. Foſter. 


4 Co. 16. Stuckley v. Bultred. 
| Farreſley 107. How. v. Prin. all. 


694 
| Salk. 20. Brown v. Hibos⸗ 


Lutt. 1288. Pepper v. Gay. 

Hetl. 169. Hitcham v. an Attorney. 
2 Keb. 548, 579. Kirtle v. Osborn. 

BB xy 2 RolFs 


Sir Henry Haſting' 8 Caſe. 


36. Sir John Harper v. Beau- 
fc mont. 
3 Cro. 14. Iſham v. York, 
223. Sir William Marſbam v. 
| Bridges. 
Popham 180. Sir TV iliam Button 8 
Cale. -- 
Sie 225 210. Hammond v. 221 3 
mills. 
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| Veadings and: Dſervations 


1 Coo. 342. Palm v. Boyer. | 
2 Cro. 267. Rich and Holt's Cafe. |, 


Popbam 139. Powell's Caſe. 
Noy 98. Preſton's Caſe. 
1 And. 209. Aucuymus. 

4 


2 Rolls Rap 43. 25 ashrough's Caſe.” 
1853. Parker'v. . 
1 Lev. 280. Cam v. Oſgood: | 
Lelv, 220. Seng, v. en. 
60. The King v. eb 
Mod. Caſes in L L. & E. 270. Aſuton V. 
- Blagrave. 
Comb. 72. Rouſe v. Wilcox ; ; reported 


in 3 Mod. 163. by the 
Name of Prow/e v. Wilcox. 


I Vent 1 Sir John Kele v. O (good, 
I 3 Mod, 22. 1 Lev. 280. 


3 Mod. 1395 163. x Hd. | 


432, 


1 And. 119. Caſe 168. Broughton v. 


Biſhop of Coventry and 
. Litchfield. _ 
Latch 49. Button's Cafe. 


Spoken or Officers i in Places of 
Truft or Poofit. 


I os. 2 57. "Bat v. Beggeriy. 
358. Wright v. More hon ſe. 
623. Fiſh v. 7 borogood. 
861. Taylor v. How. 
2 Cro. 427. Sir William Bronker 8 
Ca. 
80. Hile v. Heath. 
$57. Feetwood v. Curle. 
3 Cro. 563. Reignald's Caſe. 
480. Seaman v. Bigg. 
Win. 33, 40. Curle v. Tuskes. 
Tel. 62. Sir George More v. Foſter. 
142. Mile v. Swanſon, 
Stile 436. Sir Edward Boynton's Cafe. 
339. Strode v. Homes. 
436. Henley v. Baynton. 
2 Rolls Rep. 23. Powell v. Cole. 
Godb. 157. Lee v. Swann. 
x Bult. 172. Tit v. Kerton. 
Palmer 61. Palmer v. Large. 


2 Vent. 266. Walden v. Mitchell. 
6 Mod. 201. Walmeſley v. Ruſſell. 


Poph. x39. Powell's Caſe. 
Words of a Counſelloz 


3 Cro. 382. Peard v. Johns. 
Stile 283. Gibbs v. Price's Caſe. 
Popham 20. Carie's Caſe. 


Goldsb. 126. 4 Palmer v. Boyer. 


Owen $7: 


| 3 Salk. 128. Diverſe Anonymus Caſe 


Hob. 8, 9. Tardley v. Ellil. 


| 1 Lev. 140. Coleman & Us. v. Hare- 


q 


8 
* 


2 55 an dene, 


Allen I3. Hi Ron v. Plater, 
Hetl. 823. Litman v. Mei. 
139. 143 Starkey v. e. | 
167. Aleflon: v. Moore. 
ö 169. Gee v. Egan. nf 
1 Cro. 589. Martin v. Burlings,. 
602, Stanley v. Boſwell, 
914. King v. Shore, 
3 Cyo, 192. Taylor v. Starkey, . 
229. Anonymus. 
261. Mead V. Perkins, 1 
459. Webb v. Nichols. 
40. Lowe V. Plater. | 'Þ 
Moore 61. Anonymus. 
180. Anonymus. 
* 695. Giddy V. Heale. 15 
855. Tardley v. Ellis. 
867. Coxe's Caſe. 
Latch 220. Trowbridge v. Hard. 
Stile 183. Smith v. Andrews. 


1 Syd. 326. Baker v. Morfae. 

Telv. 3 2. Shire v. Ring. 

Godb. 214. Anonymus. 

1 Brownl. 16. Smailes v. Mort, 

Palmer 441. Daubury v. Martin, 

2 Vent. 28. King v. Lale. 
1 Mod. 22. Jones v. Powell. 


Ley 70. Roberts v. Lord. 
1 Bulſtr. 13. Tirket V. Morris i 


Words of 5 Slander relating 
only to a good ys: . 


Moor 10. e 

x Cro. 11. Browne v. Dauks. 
384. Fenkinſon v. Mayne. 
am, 35. . v. Cubit, Stile 1 


1 Keb. 525. Henacre and Betts v.— 
1 Rolls Rep. 420. Root and Melling : 
Parmer 298. Vaughan v. Scandiſh. 
Stile 221. Winter v. Barnard. 


coli. he 


C harging the Plaintif with ae 
dom. 


Stile 328. Fareed V. Twite. 
394. Hicks v. Joyce. 
424. Stevens v. Ask. 
455. Price v. Carr. 


460. Williams. v. 5 2 9% 


c—_— 


: on. Actions on the Caſe. 


2 4 04 7. Manar v v. Penis. 
21. Anonymus. _ 
34. Colſwodd v. Chandler. 
Gimb. 39 1. Byron v. Elmes. 


Ik. 694. Anonymus/ 
: 120. Baldwin v. Flower. 
1 Roll. Rep. 420. Roote v. Melling. 


462. Sir William Read & U. | 
2 Oy a Sile 44. Anonymus. : 


| v. A. 
2 Hd. 5. Margaret Coming s Caſe. 


With keeping a Bawdy- -houſe, 


1 Bulſt. 138. Smpſon v. Brooke: 
Stile 322. Garland v Tarrow. . 


— 


2 Lev. 233. Newton & Un. v. Aalen 


Ray. 115. Ward v. Marſh. 
2 Syd. 15, 34. Hobſon v. Blackwell. 


March 212. Chambers & Ux. v. Ryley. | 


3 Keb. 412. Anonymns. 
748. T7 batcher v. Moys. 


Calling the Plaintiff a Baſtard, 
2 Cro. 413. Vaughan v. Ellis. 
642. Elbrow v. Allen. 
2 Roll's 248. Palmer 299. 
Godb. 327, 421. Anonymus. ; 
3 Cro. 46. Humphbry's v. Stanfield. '2 
. Tones. 358. 


| Words ſpoken in a Foreign Lan- 
. gage. 


Hob. J e. 95. I Gibbs V. Fenkins. : 


Of a Member of Parliament. 
Lut. 1293. Howe v. Perry. 
Of a Doctor of Phyſick. 


Ccdb. 44. Cawdry v. Tetley's Cafe. 
1 Jon. 366, Doctor da s Caſe. 


Lut. 1292. Stable v. Sayle. 


Words ſpoken of a Juryman, 
Moor 876, Anonymus. 


5 Of Slander by Weng 
: Moor 141; Brovghtauws Caſe. 


; 
bi Words ns a Perſon with a 


8 


Moor 105. Hood v. Buckley, 1 Cro. 230, 
S. C.. 299... C: 

2 Vent. 28. King v. Sir Edi. Lake. 

1 Keb. 255, 269, 308, 326, 459. 
Shepherd v. Wakeman. 


Words ſpoken : a Clergyman, 


363. Drake v. Drake. 
2 Keb. 400. Humoriſt v. Payne. 
Alleu 63. Dod v. Robinſon. 


of a Juſtice of Peace, 


For ſending a Warrant in Order to 

have him arreſted, wherein he 
recited, that the Plaintiff had 
been accuſed before him of Felo- 
ny, whereas he never was. Wind- 
bam v. Sir Edward 3 . 
197. „ 

Dose Rex V. Darby Mod. 3. 130 

Hardr. 501. Pugh v. Owen. 

Moor 409. Lord Delaware v. Pawlctt. 


| Cro. Elix. 536. Stafford v. Poole. 


883. Ch: ney v. Barker. 
Comb. 46, 65, 66. 


Rape, or with an Intent to 
raviſh, 


1 Cro. 589. Redforne v. Tod. 
2 Syd. 76. Langley v. Clarke. 
. 2 Cro, 666. Ridges v v. Milles. 


Charging the Plaintiff with Pi 
| racy, 


1 Cro. 62, 200 gan v. Kiffe.' 


Palmer 278. WE Caſe. 


Latch 47. Adam's Caſe. 


Charging the Plaintif with Incon⸗ 


+ tinency. 


Stile 3 o. Sherecroft v. Wacker 


| Salk. 693. Aubery v. Barton. 


2 Ha. 7. Marſton v. Dennis. 


Words Concerning a Title to 
Lands. 


Hetley 31. Aigrews v. Bird 
L Cro. 419. Marvin v. Maynard. 


2 Cro. | 


——ä—ͤ———— 
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„ . as at 
— W 
0 


"Readings and Ovſervarions | 


** "I INS 


 Cro. Eliz. 275. Berisford v. Preſs. 


Palmer 283, 


Owen 33. Winter v. Barnam. 
4 Leon. 54. Chriſtian v. Adams. | 


'2 On: 76 3. Earl or Northunberland | 
v. Byrt. 1 | 
"BF ies 2 
7elv. 88. Creſbam v. ' Grinfley. 
Owen 32. 
2 Cro. 397. Smead. v. Briley. 
= Nelfon v. Staffe. 
4. Tasburgh v. Day. 
51 Elborot v. Allen. 
1 Roll's Abr. 88. 
Damnv. Abr. 164. 
Stile 414. Anonymus. 
1 Cro. 196, 35% Gerard v. 8 


I Syd. 79, 82. 
1 Keb. 309. 


3 Keb. 141. 


3 Leon. 177. Wi Iams v. fre 
. What Words have 


Charging the Plaintiff with Trea- | 
fon, or Want of Allegiance. 


1 Cro. Elia. $78. Fountain V. Ropers. | 
Peak v. Pollard. 
268, Fowler v. Aſhton. 
Godb. 147. King ſton v. Hill's Caſe. 
2 Brownl. 166. Ireland. v. Smith. 
2 Syd. 132. Glanvil v. Gully. 


EY 


with Clipping or Coining. 


Gedb. 167. Ward v. Pools Caſe, 
375. Mill's Caſe. 
391. Symn's Caſe. 


With Murder. 


2 Cro. Jac. 63 5. . v. Chambers 
lain. 


1 Cro. Elix. 503. Elinor Blifſet 1 
Fohnſon. | 
620. Poe v. Mondford. 
Godb. Mich. 11 Fac. 239. 
Palmer 66. Gibbon v. Maggot. 
Zelv. 153. Mebliu v. Mayor. 
March 109. 


Godb. 181. Carle's Caſe. 
2 Cro. 331. Barnes v. Ball, 
635. Harvey v. Chamberlain. 


2 Leak 111. . The ſame Cat 
1 Rolls Rep. 4099. 
Moor 172. 
Moor 144. Mildmay v. Gn 
1 Cro. 34. S. & 
Moor 18. Fohnſon v. Serith, 
2 Roll's Rep. 44. Egerton v. Ni. 


Tf tineton. 
| Moor 411. 


1 Cro. 427. oh enniman v. „Kala 
2 19 90. 


Words of a Phyſician, 
2 Gro 270. Cawdry v. H. gbley. 


1 Rolls Ar. 54 Pl. Tg: I1, 12, 


been adjudged not adtionable. 


With Theft or Rolin, 


Cro. Fac. 214. Frank v. Alſep. L 
302. Amme Long v. Ning. 

530. Sparbam v. Pfr. 
2 5. Robins v. Hiliredou. 

336. Betts v. Trevanian. - 


5 687. Fofter v. Brouning. 


204. Powell v. Hutchins, 
Cro. Eli. 308. Ball v. Roane, for 
want of an Averment. 
353. Lynev. Bluckbulſe. 
486. Hall v. Heueſh). 
672. Anonymus. 


| 580. Griffith's Caſe. 


563. Anonymus. 
889. Brown v. St. Joln. 
Codb. 241. Colt and Gilbert s Caſe. 
Hutton 2. Steward v. Biſhop. 
8. Gibbs v. Dawie. 
72. Potter v. Brown. 
I Brown”. 2. Cowte v. Gilbert. 
| 2. Scarlet v. Stibbs. 
Palmer 66. Gibbon v. Maggot: 
29. Bradſhaw v. Malter. 
358. Strong v. I bite. 
Hob. 77. Coote v. Gilbert's Caſe. 
331, Cleark v. Gilbert. 
Hob. 177. How v. Biſhop. 
Telv. 4. Dawſon. 
go. Heake v. Motlton. 
Syd. 35. Lizard v. Clare. 0 
Winch 3. Goddard v. Gilbell, 9 
Winch 10. 
| 


I Koh. 


3 


— ; Actions on he Tale. . 


— — 


1 Keb. 902. Maſon v. Elliot. 
Owen 56. Anonymus. 
1 Vent. 213. Anonymus. 
2 Roll 's Rep. 13. Guilford 's Caſe. 
1 381. Ayre v. "WM 
8 - un 280. Flemming v. Tales, 
= oy Ayre's Caſe. 
ile 46. Perſon v. Dawſon. 
15 = 96. 2 1 v. Hobs. 
401. Barler's Caſe. 
407. Brown. v. Brinckley. 
409. Brooke's Caſe. +: 
2 Cro. 65. Robins v. Hildredon, 
166. Loe v. Saunders. 
1 Cro. 259. Charnett's Caſe. 
File 298. Biſhop v. Fitzherbert. 


With Felony or Burglary. 


' Smith's Caſe. 
889. Cor v. Humphrey 
Brown v. St. John. 
250. Stoner v. Audley. 
470. Hall v. Mabbs. 
834. Levet v. Haut horne. 
2 Cro. go. Brook v. Sir 8 Mon- 
.,., 
BY Godb. 202. Lin. lo. Fac. 
F 339. Wheeker v. Appleton. 
Huttou 38. Maſon v. Thompſon. 
113. Ram v. Lamley. 
1 Brownl. 18. Gomland v. Maſon. 
Hob. 305. Poland v. Maſon, 306. S. C. 
= 2 Keb. 401. Gaudy v. Smith. 
1 Keb. 345. Crawford v. Dewſes. 
Stile 298. Biſhop v. Fitzherbert. 
Latch 115. Robert King's Caſe. 
Poph. 210. King v. Merrick. 
Noy 124. Bayly v. Child. 
Telv. 21. Barham v. Nerberſet. 


Charging the Plaintiff with con- 
cCealing or partaking of Felony. 


4 Leon. 24. Bluet v. Cooks. 


Allen 57. Creſwell &. Us. v. 2 
Ur. 


With Foꝛgery. 


1 Cre. Eliz. 166. Venard v. Motten. 

I Cro. 853. Perkinſon v. Bowman. 
99. Eugurſt v. Browne. 

„ $54. Goodale v. Caſtle. 

Hob. 45. Harvey v. Duckin: 

23827. Powell v. Wind: 

Winch. Trin. 22 Fac. go. 


: | Roll. 431. Aier v. Froſt. 


I Cro. Eliz. 279. Bayly v. Churington, | 


* 


w ith perjury. 
1 Cre. Bliz. 297. Leveemore v. Maſs 
tin. 


371. Weaver v. Carden, 
394. Anonymus. 
609. Anonymus. 
788. Wyſon v. Fenton. 
905. Gore v. Moorton. 
168. Kinnerſly v. Cooper; 
ND 2 Leon. S. C. 
2 Cro. Jac. 120. Sill v. Heath. 
432. Weſton v. Dobinet. 
Is Bir Milian Reed 2 
Us v. A . — 
Hutton 34. Adavis v. Fleming. 


44. King v. Bae Winch 2. 


05 
127, Daviss Caſe. © 
1 Brownl, 13. Adams v. Fleming: 
1 Keb. 124. Simon v. Fudd. 
2 Keb. 548. Kirle v. Osborg. 
1 Syd. 48. Danel's Caſe. 
220. Ball v. May. 
Noy 36. Brown v. Mitchell, 
March 20. Molton v. Clapham. 
1 Rolls Rep. 287. Apthorpe v. Cocks 
_ erell. 


With Deceit, 


I Cro. Eliz. 171. Ryle's Caſe. 
| 95. Gorge's Caſe. 
403. Brook v. Watſon; 
848. Brown v. Street. 


843. Robinſon v. Mellor. 
2 Cro. 239. Hutton v. Bech. 


4424. Loyd v. Pearſe. 
3 Cro. 282. Collis v. Malin. 

563. Reginald's Caſe. 
Hutton 13. 26 Eliz. 


14. George v. W bitlock 
Walcot v. Hind. 


34. Bayſhaw v. Walker: 
Hob. 16. Bray v. Hayne. 


219. Drury v. Fitch. 
Stile 422. Thomkins v. Clark, 
2 Bulſtr. 13 8. Killick v. Barns. 


2 Rollis Rep. 12. London v. Eaſtgate: 
Raymond 69. Smedley v. Heap. 


Had. 48. Velden v. Johnſon. 


3 Emerſon Y. Fairfax. 
Jon. 308. Major Tiverton. 
1 Lev. 250. Smedley v. Heath. 
Owen 47. Trin. 30. Eliz. 
Godb. 40. Hill. 28 Elig. 


1 Brownl. 16. Pork v. Cęcil. 


. 13. Brad: 
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13. Bradſhaw v. Walker. © 
| Nba I 84. Barter v. Ringroſe. 


For Words of Witchcraft. | | 


2 Cro. 531. Hawkes v. Ange. 
3 Cro. 320. Broxhome & Ux. v. Da- 
ger & Us. 
202. Ems S Us. v. Harvey. 
- Hutton 132. Souſer v. Burton. 
1 Brownl. 14. Hinch v. Heald. 
2 Brownl. 2716 Payne v. Mutton. 
Stile 5. Nulls v. Cheney. 
11. Hellena. 
47. Turner & Us. 
3 Bulſtr. 14. Lowes v. J. S. 
All. 37. Tates v. Lindall. 
Palmer 297. Anne Knight's Caſe. 
Cro. Fac. 531. Oliver & Lx. v. Ste- 
A 
N 22. F. P. Cro. Fac. 639. . P. 
Godb. 341. 
S. P. Bulſtr. 14. S. C. 1 Rolt's Reg 
£48. 8. C. 
Co. Fac. 39,8 C. Co. Tac. 150. 
8 


2 Keb. 548. Seemor v. Moor, 9 
424. S. C 


Wass of a Perchant. 


Moor 409. Carters Caſe. 
1 Cro. Elix. 424. Charter v. Hunter. 
| HOY Vanſpike v. Cleyſon. 
| . Brook v. Watſon. ” 
2 Keb. 549- Drake v. Hill. Syd. 424. 
8 


2 Bulftr. 216. Crook v. Avery. 
Owen 56. Trin. Elix. 3}. 
| Godb. 252. Crook v. Averin's Caſe. 
Popham 148. Godfrey v. Owen. 
 Hardr. 8. Wake v. Chapman & Lx. 


Words of a Trade that have been 
adjudged not actionable. 


3 Cro. 417. Needler v. Symnoll & Un. 


2 Keb. 568. Redman v. Pill. | 
3 Keb. 242. Collins v. Mathews. 
I. Jones 444. Fenn v. Dixe. 

5 Mod. 398. Savage v. Robury. 
Hardr. 8. Wake v. Chapman & Uk. 
2 Roll. 136. Clarke's Caſe. 

Latch 114. Hill's Caſe. 


| Words ſp oken 1 Dfficers in Places 


1 Cro. 848 Broum v. Street. 


| Winch 123. Sir Robert Hitchin v. 


| Words againſt a Juftice of Peace, 


| 1 Vent. 258. Anonymus. 


Comber 391. Byron v. Elms. 


| Salk. 696. Graves v. Blanchatt. 


451 
Seile 352. Wal & Ux. v. Bye: 


Ten 


| of Truſt or Profit. 


854. Greeve v. Copſhill. 

191. Sir William Waldegrade 

| v. Agas. 

2 284. Sir William Bronker's Caſe | 
Brooke. 

Telv. 12. Stile v. Heap. 
1 Vent. 275. Thatcher. 


that have been adjudged not Ac 
tionable. 


1 Cro. Elix. 306. 433. Sir Cbri auler | 

Hillard v. Conflable, 

374. Brawne v. Micbael. 

786. Royall v. Peckhan. 

834. Lovet v. Haut burn. 

297. Butler v. Paynter. 

308. Pere point's Cafe, = 

2 Cy 484. Tasburgh v. Day, 
Palmer 67. Parker v. Large. 1 

1 Keb. 30). Bill v. Neal. 

Hard. 501. Pugh v. Owen. 


With the Slander of Baird. 


Cro. Car. 432. Slater V. Browne. 

57). Hexill v. Oyden. 

2 RolPs Rep. 24. Randall v. Bel. 

wry 356. Coloabyn & Us. v. Vinor. 
op. 140. Bernard v. Beal. 


With Mhozedom. 


I Cro. 582. Pollard & Lx. v. Armſha: 
2 Cro. 473. Barmund v.— 


Comber. 28, 29. Tuckey v. Flower. 
Stile 323. Green v. How. 
299. Freeman v. Childertſs. 
Skinner 86. Anonymus. 
1 Keb. 119. Whitaker's Cale. 
222. Toomes v. 
I Hd. 39 6. Barnes v. Prudlin, 2 Keb. 


387. Dekin v. Turner. 


Charging 


3 


on Actions on the Caſe. 


L 


Charging whe Plaintiff with the 
' Diſeaſe of the Por. 


Cro. Eliz. 214. Auſtin v. Hhite. 
Cro. Fac. 499. Hunt v. Tones. 
Re Califord and Joan his 
Wife v. Knight. 
Godb. 278. 
Moor 573. James v. Rudledge. 
Allen 30, 31. Dutton v. Eaton. 


With Petty Larceny, 


1 Rolls Rep. 286. White v. Brough. 
Owen 56. Trin. 37 Elix. 
Hutton 14. Charter v. Hunter. 


With being Guilty of a Rape. 


Godb. 287. Bridges v. Mills Caſe ; 
this is the ſame Caſe reported in 
2 Cro. 686. by the Name of 
_ v. Mills. 


With Big amy. 


I Oro. 94- Nicholſon v. Line. 
Allen $7. Eeles v. Smith. 
Words ſpoken of a Cradelman. 


3 Cro. 417. Needler v.  Symnell & Us. 
Comber 161. Rice v. Pidgeon. 

T. Jones 156. Fox v. Lapt horne. 
Raymond 169. Smedley v. Heap. 
Hob. 140. Thornton v. Febſon. 


Words comparing a Man to anothier | 
guilty of a Crime. | 
1 Cro. 31. Smith's Caſe. 
Charging the Plaintiff by Words 
that were not Certain. 


> 3 Cro. 283. Stirly v. Hall. 
Hutton 18. Bland's Caſe. 


Of a Clergyman. 


Cro. Eliz. 502. Parrat v. Carpents. 
94. Nicholſon v. Lyne. 
Mary Allen. 


Raym. 395. Walſal v. 
Stile 49. Anonymus. 


7. 


| 


| 1 Cro. 865. Price v. 
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Words ping a Perſon with be⸗ 
ing a Bawd, or keeping a _ 
dy⸗Houſe. 


1 Cro. 643. Anonymus. 
Cro. 393. Dymmock v. Fawcett. 
2 Keb. 589. Cowell & Ux. v. Birkett: 
I Hd. 241. Ward v. Arn 


Words concerning a Title to 


Lands. 


2 Cro. 337. Smead v. Bradley, S. P. 

I. Rolls Rep. 244. by 
the Name of Swead v. 
Bradley. 

3 Cre. 140. Lawe v. Harwood. 

3 Keb. 141. Goulding v. Herring. 

153. Manning v. Avery. 

Stile 17). Cane v. Goulding. 

Ray. 12. Rawlins v. Hill. 

I Rolls Rep. 409. Lovet v. Weller. 


| Telv. 88. Sir Thomas Greſham v. 


_ Griuſley.. 


of an Attomey; 


z. Cro. 510. Jeſferyes v. Paybem. 
1 Ventris 98. Jones v. Powell. 
Jones 23. Payn v. Verdon. 
1 Brownl. 6. Tardley v. Elllll. 
9. Harvey v. Bucking. 
2 Brownl. 253. v. Trotman. 


| 3 Keb. 136. Ravenhill v Mole. 


| Words uncertain as to any Crinie 


at all. 


1 Cro. 62. Down's Caſe. 

854. Greeve v. Co pſpill. 

348. Nicholls v. Badger. 

1 Brownl. 13. Bradfhaw v. Malker. 
Raymond 75. Harvey v. Martin. 
2 Lev. 214. Cockaine v. Hopkins. 
Stile 49. Mark v. Cubit. 
127. Stent v. - 
Palmer 10. Trevilian v. Bettie. 
5 21. Godfrey v. Owen. 
2 Bulft. 206. Murrey v. 
3 Keb. 34. Watts v. Grimes. 
No 64. Thimbletborpe's Caſe. 


Words in a ſtrange Tongue: 


3 


enkins; 


Hob. 191. Gibbs v. Jenkins. 


| Stile 265. Roſs v. Lawrence. 
| Hetley 175. cle v. Browne, 


With 


* 
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With Sacrilege. With aiding or aſſiſting in Theft or 
Oe. | | T 
1 Lev. 250. 1 Hd. 376. Candy v. Smith. 5 = 
3 3 Bulſtr. 167. Crofts v. Brown. 
With Barretry, | 3 Bulſtr. 249. Lewknor v. Godnam, 


| Telv. 64. Sir John Hollis v. — 
1 Cro. 171. Prond v. Hawes. F 9 | 


Secondly, Ok the Declaration. 


1. To ſay in the Declaration, that the Defendant ſpoke certain falſe 
and ſcandalous Words, the Tenor of which is in the following Words, is 
not good, for it is no expreſs Allegation that he ſpoke the ſame Words, 
and ſomething might be omitted in the quorum Tenor, tho? it is uſual in 
pleading a Deed or Record to plead it ſo; and that is, becauſe the Deed 
or Record may be viewed to ſee the Agreement or Diſagreement be. 
tween it and the Plea. Cyo. Eliz. 857. Garford and his Wife againſt Clarke, 
2. The ſame Point is adjudged in 3 Mod. 71. in the Caſe of Sir Joy 
Newton and others againſt Stubbs. 2 Show. 456. S. C. | | 
3. In alledging the Words to be ſpoken in the Declaration, it has been 
held not to be ſufficient to ſay that the Defendant ſpoke theſe falſe ſcan- 
dalous Words following, (to wit) Mr. Price, you do my Lord Burleigh 
wrong, that you do.not apprehend Jeremy Johnſon, (meaning the Plaintif) 
for a Felon, and ſeize his Goods, for he, (meaning the Plaintiff) hath ftlen 
a Sheep from Wright of Kirsby, (meaning 70 Wright) for here is no 
_ Certainty in the Declaration, that they were ſpoken of the Plaintiff, and 
the Judgment was arreſted. Cro. Fac. 126. | | 1 5 
4. Where Words are alledged to be ſpoken in the Preſence of diverſe 
People, it ſhall be deemed as well as if it had been iz Preſentia & auditt. 
1 Cro. 487. Hall v. Henneſly. | ; e 
5. To alledge, that the Defendant ſpoke ſuch Words, or ſuch like 
Words, or Words to that Purpoſe, is not certain enough. 645. Hal v. 
3 Cramſie s. %% Py poor . 
6. It is neceſſary to ſet forth, that the Words were ſpoken in Engliſh. 
Moor 182. Anonymus. L 5 
J. Where the Plaintiff declared, that the Brother of the Defendant had 
ſpoken theſe Words of the Plaintiff, viz. Thou Thief, thou Gaol-IWith, 
thou haſt ſtolen a Piece of Silver from my Maſter Hocken, and the Defen- 
dant ſaid as follows, That which my Brother ſpoke is true, I will juſtiſe it, 
and ſpend a hundred Pounds in Proof thereof; the Court held, that this was 
not a ſufficient Manner of declaring, but it ought to have been ſpecially 
averred, that the Defendant had Notice of the Words ſpoken by his Bro- 


ther. 2 Brownl. 100. Anonymus. 5 31 
8. Where the Declaration had ſet forth a Cioguium of his Perſon, and 
then ſet forth, that the Defendant ſpoke theſe Words of him, and his 
Trade, viz. That he is a cheating Knave, it was held good after a Ver- 
dict. 1 Vent. 115. Terry v. Hooper. | TEL | 
9. If the Declaration has a ſufficient Deſcription that the Words were 
ſpoken of the Plaintiff, and tho? there ſhould be ſome Matter repugnant, 
which contradicts their having been ſpoken in ſuch a Manner, yet that 
repugnant Matter is to be rejected; as where the Declaration ſet fort" 
that there was a Diſcourſe between E. the Plaintiff's Wife, and E. C. the 
Defendant's Wife concerning the Plaintiff, upon which the Defendant 
E. C. ſaid to the ſaid E. C. of the Plaintiff, Thy Husband, c. now it 15 
inconſiſtent that E. C. ſhould ſpeak to her ſelf Words of the Plaintiff ; 


therefore the Sirname of Eliz. ſet forth in the Declaration ſhall _ 5 
Lhe Fe, an na E.. let 10 jected 
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on Actions on the Caſe 
jetted, and they ſhall be intended to have been ſpoken to E. the Wife of 
the Plaintiff. Nicholls v. Brampton. 1 Roll's Abr. 82. pl. 18. 
10. Where the Declaration was held ill for a Slander of Perjuryz 
not ſufficiently alledging therein, that the Party before whom the 
Oath was taken had a ſufficient Authority. Cro. Eliz. 169. Kimerſiy v. 
ho Her. TOR 95 . 5 17855 
5 4 1. Where the Plaintiff declared, that he had uſed the Trade of ban 1 
ing and ſelling Cattle for a long Time, and had ſeveral Times bought 
upon Credit, and the Defendant ſaid the Plaintiff was a Bankrupt ; The De- 
claration was held ill, becauſe he did not ſhew in the Declaration at that 
Time he was of that Trade. 3 Cro. 282. Collis v. Malin. 3 Cro. 213; 
2 Cro. 222. Telv. 25. 1 
12. Where a Declaration is bad and uncertain, it may be made good 
by the Defendant's Plea ; as where the Flaintiff ſets forth, that the De- 
fendant ſaid the Plaintiff was for/worn, but had not alledged that he was 
forſworn in any Court, and the Defendant juſtifies, ſhewing the Oath that 
the Plaintiff had taken in the open Seſſions, and that it was falſe ; by Rea- 
ſon whereof, Cc. here the Plea had made good the Incertainty of the 
Declaration, which elſe would have been incertain and ill. 3 Cro. 288. 
Drake v. Corderoy. 3 . i” 
13. Where the Plaintiff declared, that the Defendant ſpoke theſe 
Words of him, (to wit) Tou, Oc. this was held to be a good Declara- 
tion, for being ſpoke to him, they are ſpoken of him. Kelham v. Mansby, 
Cro Ja. 39. % ny at eb 
Fi Where an Action is brought for Words in an Inferiour Court, by 
3 of which the Plaintiff hath received a particular Damage; 
that particular Damage muſt be alledged to have been received within the 
Fariſdiftion of ſuch Inferiour Court, otherwiſe the Declaration is ill. Lit- 
 tleboy v. Wright, Ray. 63. But in 3 Cro. 570. in the Caſe of Ireland v. 
Blackwell, where theſe Words were ſpoken of a Taylor, viz. That he had 
cheated in his Trade; and this was upon a Writ of Error on a Judgment 
in Bath, where the Words were alledged to be ſpoken at Bath, within 
the JuriſdiQtion of that Court, and that by ſpeaking of theſe Words the 
Plaintiff loſt ſeveral Cuſtomers in the County of Wills; and an Exception =_ 
was taken, that it being within a particular Juriſdiction, the Jury have, - — 
no Authority to inquire of Matters out of the Juriſdiction; the Court 
held that this being only an Allegation in reſpe& of Damages, for 
the Increaſe of which the Jury might inquire of it, in any Place whatſo- 
ſoever, it was well enough; and the Judgment was affirmed. The ſame 


S . 


ng ng ett es - 
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Caſe is likewiſe reported in . Jones 45. id nad zo 
15: And to maintain this Exception, the Caſe of Ive v. Stone was cited 
in 1 Roli's Abr. 545. Letter L. pl. 3. where an Action upon the Caſe i 
was brought in Miudſor Court, upon a Promiſe, that in Conſideration the OT # 

_ Plaintiff undertook to draw with four Horſes 1500 Tiles, from a Meſ- bl 
| 2 in Hedley, in the County of Backs, to the Top of Hedley-Hill, the 
Defendant promiſed to pay 51. and in as much as that Inferiour Court 
could not proceed to try this Matter, becauſe it appears, that Hedley- 
Hill, and the Houſe,. was in the County of Bucks, of which the Jury, 
within the Juriſdiction of the Court of Mindſor could not inquire; the 
Judge was reverſed. The ſame Point is likewiſe adjudged in 3 Cy. 

16. In an Action for Damages by Loſs of Marriage, alledging that he 

intended, and was endeavouring to marry ſuch a Woman, is not certain 

enough. 2, Bulſtr. 256, 277. Sell v. Fac. . 
17. Yet where a Communication was alledged of a Marriage with M. H. 

and that he was like to have married her, but for the Speaking of ſuck 

Words ſhe refuſed, was held good. Allen 6. Edwards v. French. 
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138. So in declaring for a Slander of a. Title to Lands, it has been held 
not ſufficient to fay, That the Blaintiff had a Purpoſe to ſettle Lands 
upon his Son, and alſo to make certain Leafes ; but if he had ſaid, that 
having a Communication about fetling of Land, and making Leaſes, and 
that he purpoſed fo to do; the Lord Chief Juſtice Coke ſaid it would 
have been good. Smead v. Badley, 3 Bulſtr. 75, 6. 2 „„ 
19. So where the Declaration was, that the Plaintiff was like to have 
ſold his Lands, and was hinder'd by Words ſpoken by the Defendant. 
that was not held ſufficient; for he ought to have alledged, that there 
was a Communication had before the Words ſpoken, touching the Sale 
of thoſe Lands, and that by ſpeaking thereof he was hindred. Cane v. 

Golding, Stile 169, 177. * DE TT 
20. And that a Communication ought to be fer forth in this Manner 
viz. That the Plaintiff had a Communication with A. B. concernin the 
Plaintiff*s felling fuch Land to the ſaid A. B. and that upon ſuch Com- 
munication, the faid A. B. was willing, and intended to have bought 
them, and then ſet forth the. Slander, Tasbourgh v. Day, 2 Cre. 484, 
435. VV | 
„ be Colloquium. 

1. It is ſaid in Raymond 86. in the Caſe of Terry v. Hooper and his 
Wife, by Jones, That in ancient Times, it was the conſtant Courſe in De. 
clarations, to lay a Colloquium of the Plaintiff; and it had been a great 
Doubt, whether the Declaration was good without it, until that Point 
was ſetled in the Cafe of Smith v. Ward, in Cro. Fac. 673. and there it 
was reſolved, that the Words being alledged to bè ſpoken of the Plain- 
tiff, it ſupplies the Place of a Colloquium. 

2. But if a Man calls a Tradeſman a Cozener, or a Cheater, theſe Words 
will not bear an Action, without there be a Colloquium of his Trade laid 
in the Declaration. Hard. 8. Wake v. Chapman and his Wife, 5 Mod. 398. 
Savage v. Robury, 2 Salk. 694. 1 Vent. 11), 263. Ray. 62, 169. Jones 
156. 2 Saund Joy. 1 Lev. 280. 2 Ven. 2. nete 
3. . Where the Words ſpoken of an Attorney were, that he coil nt 

read a Declaration, it ought to have been averr'd that he could read one, 
but in as much as it was, that the Defendant falſo dixit, Gc. it vas held 
well enough after a Verdict. 1 Ver. 297. Powell v. one. 

4. Where Words are ſpoken of a Man, of ftealing the Goods of anithtr, 
not mentioning the Name of the Perſon, or what the Goods wert, yet 
it has been held, that there is no need to lay a Colloquium; as,where 
the Words were, he flole the Colonel's Cupboard-Cloth ; ſo *tis faid in 
that Caſe, the ſame had been good if the Defendant. had ſaid, that the 
. f ftole my Lord's Horſes, or the Parſon's Sheep. Anonymous, 3 Mod. 

5. And where the Words were, J. P. is a Knave, and a buſie Miave, 
for ſearching after me, and other honeft Men of my ſort, and I will make bin 
give Satisfa#ion for plundering me; ſpoken of a Fu tice of Peace, and no 
Colloquium laid of his being a Juſtice ; by two Judges againſt two, the Opi: 
nion was, that no Colloquium was neceſſary, and fo the Plaintiff had Judg- 
ment. 3 Mod. 163. the Caſe of Prowſe and Wilcox, © Oo 

6. Theſe Words were ſpoke of the Plaintiff, Britteridge is 4 rjured 
old Nuave, and that is proved by a Stake parting the Land of N. and B. 
Theſe Words were held not to be action ble, becauſe it did not appear 
that he was perjur'd by a judicial Oath, and the Stake could not probe 
him perjur'd ; but if there had been a proper Co/lbquium ſet forth, às the 
Fruth was, the Action would have lain, (to wit) that they had 4 Diſcourſe 
about a Controverſy,” whether the Stake ſtood upon the Land of the one, 


or the other; and the Plaintiff as a Witneſs depoſed, c. and as 5 | 


uw 
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fendant 3 petjured himſelf 22 bis Boidence. 4 "Co. 3 19. Dre. 
ridge s Caſe. 
3 Co. 197. Shalmer v. Foſter and bis Wife 

2236. Mot and bis Wife v. Butler. | 

Where a Communication is alledg'd to 2 5 bein at K 5 1 thai 

upon ſuch Communication the Defendant ſaid ſuch Words, this is not 4 
right Way 'of declaring, becauſe, tho* the Communication was alledged to be 

at H. and that upon that Communication the Words were ſpoken, it ought to 
have been alledged, that the Defendant then and there ſpoke the Words; 
for the Communication might be at H. and the Words might have 
been ſpoken at another Place. Palmer 3 85. Taylor v. Tully ; 5 nor is it 
good | to fay the Words were ſpoken at D. and S. Dal. 106. 2 Rolls Rep. 


” v. here a Colloquium was alledped to be of the Plaintiff, by the Dez 
Fe t and the Declaration ſet forth, that the Defendant aid, Thong 
Sc. but did not ſet: forth that the Words were ſpoken, either to or of 
him, yet it was held well enough. 5 v. wee en, 1 Rolfes Au. 
fol. 85. pl. 8. Cro. Fac. 126. 

Where a Collogniums is alledged of the Plaintiff, and the Words i are 
ſuppoſed to be ſpoken to a third Perſon, *tis neveſfary to ſhew' to whom 
they were ſpoken ; as where the Words are, Tour Fut her, (meaning the 
Plaintiff) bath frruck aud killed Nicholas Ruſſef, this: Innnendo is not ſuf- 
ficient to afcertain, that the Words were ſpoken of the Plaintiff, without 
ſhewing to whom the Words were ns, and that Perſon was the 
Plaintiff's Son. 1 R- Abr. fol. 85: pl. 9. AT 
10. Theſe Words were ſpoken to wn Taher of ths Plaintif, thy So 
bath. murder d my Child, the Judgment was arreſted, becauſe it did not 
appear. that there was 2 ah of the Plaintiff, nor was it averr'd 
that he was the only Son of the Father, to who. the Words were 
poke: 2 To. 990 22 v. Chamberlain.” W 2920 ig hs dil 911% 
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r. The Nana of a an 3 is to o explain | Words a ate fmewhat 
doubtful, but yet that Matter thus explain d by the Hauendo, muſt be 
Matter ſufficient to maintain the Action ; but if the Words before the 
Innuendo do not ſound in. Slander, no Words mide Uſe of under the J- 

nuendo ſhall make the Action maintainable; for it is not the Nature of 
the Iunuendo to beget an Action. 271v. 21. Barbam v. Net herſall. 
2. Where the Plaintiff had deelared, that he Was produced as 4 Wit- 
neſs, and the Defendant faid, thut be was difprovet® befare the>Fuſtites of 
Alive by the Oath. of My. Kinnerſley, e that he was 8 in 
bis Oath; it was adjudged that ul Action would not lie, for that the 
Innuendo could not ſupply ſuch an Intendment” Mor 407. of "SR 

3. The Innuendo made Uſe of in the Declaration in this Action, is no 
more than as the Word Prad##, and cahttot make the Perſdn or Scandal 
certain, which was uncertain- before. 0 N . 44 92 ng. +45 

4. Yet in the Caſe of Milner v. Hold, where the Words were, Thou art 
a Rogue and 4 Raſcal, and haft killed. doe Vie, (meaning one 3 
late Wife of the Plaintiff) it was adjud ged that it ſufficiently appear'd 
the ſaid: Elizabeth was ney bur then it io is to be aiilerftood'i F Was after a 


Verdict. Oro. Can. 489. £17 313 28W — * 4. 
5. The Matter of the A8tion Nan not be erflauge > by lie Noren: 
Hob. 2, 3. Thomas v. Axworth: © 1 284 NODETE: 22 6 971310 if 


6. Where the Words were, Thos bat hellt 4. Gitte, Gradi Semis 
elem Smith innuenio) Atltuke font? this. 4 bee 4 1 ed, 


or any Averment, was held fot good; for it Qoth-h t appear: that he 
ſon' 1 . bim ung nor that 5 was dead at thi Fime of the IS | 
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ſpoken, and the Innuendo for that Purpoſe is no ſufficient Averment. öl. 

6. Miles v. Facob. Hob. 8. 1 Rolls Abr. 171. pl. 7. 1 
7, Where Words were ſpoken of the general Receiver of the Court of 

Wards in this Manner; Mr. Deceiver (Innuendo the Plaintiff ) had de. 
ceived and coxened the King, and dealt falſely with him, and I have hin in 
Qreſtion for it, and I doubt not but to prove it &er long. It was alledged, 
that it doth not appear by the Words ſpoken, that _ were ſpoken of 
the Flaintiff; for Mr. Deceiver had no Propriety to that Purpoſe, and 
then the Innuendo will not make it certain, to which it was anſwer'd ; that 
if a Man, looking upon three Perſons, ſhould ſay, one of theſe three muy. 
der d a Man, no Iunuendo will help this Incertainty, no more in the Per. 
ſon, than in-the Matter of the Scandal. But here, in as much as it is ſaid, 
that at the Time of the Words, the Defendant had a Diſcourſe of the 
_ Plaintiff, here the Word Deceiver, tho in Propriety it doth not import 

Receiver, yet the Alluſion and ironical Reſemblance of the Name doth 
very well bear the Application of the Iunuendo; and if ſuch a flight Eva- 
ſion ſhould be admitted, it would be a common Practice to ſlander ſafely, 

Hob. 268. Fleetwood v. Curle. Cf. 
8. But where the Declaration ſet forth, that the Defendant ſpoke 
theſe Words; He, (meaning the Plaintiff ) ſhewed me firſt a Bill of fin 
Pounds without a Seal, (meaning the ſaid Bill) by the ſaid E. as aforeſaid 
ſealed and delivered: And afterwards he ſhewed me the ſame Bill, with a 
Seal, and he, (meaning the Plaintiff) hath forged the Seal of the 2 Nn. 
ting, (meaning the Seal of the ſaid Bill, by the ſaid E. as aforeſaid, {cad 
and delivered). Judgment was given for the Defendant, for the Innuendo vas 
of no Uſe ; for ſince the Words were only a Writing, which is utterly 
uncertain, an Innuendo will not change the Matter of Worth, for that is 
by the Ianuendo to make the Words otherwiſe than they were. Hob. 45, 
—ꝗzS V—¼JJJ ii 1590 
9. So where the Words were, Thy Father is a Thief, (Innende the 
Plaintiff) this Innuendo will not make the Declaration good, which was ill 
for want of a proper Allegation, that the Words were ſpoken to the Son 
of the Plaintiff, nor in his Preſence, 3 Cro. 92. Phelps v. Lane. 


| Other Caſes concerning the Innuendo. 


2 Show. 285. Jackſon v. Hall. 1 Rolls Abr. 3. pl. 18. ev. 21. 
'3 Bulſ.. 83. Helly and Hender's Noy 155. e 
Caſe. d ee n . aan 2f 
3 Cro. 442. Slocomb's Caſe. 'Cro. Fac. 215, 343. Cro. Cir. 489. 
3 Cro. 420. Sencer v. Medburne | 1 Rolls Abr. 1h. pl. 6. 
and bis Wife. Sr I T Rolls Abr. 85. pl. 7. Hob. 45. 


þ 


V. Jones 376. Ananymus. Co. Eliz. 60g. - 1 
1 Cro. 496. Fobnes v. Davers.  Cro. Car. 236, 512. 1 Jones 409. 
Brownlow 7. I 2 Brownl. 123. 1 85 


Cro. Elin. 297, 428, 6e. 4 Cu. | Moor 401. 4 Cv. 19. L. 3 Lev. 166. 
20. Moor 396. pl. 516. Owen 57. |  Telv. 21. Barham v. Netberſale. 


the Averment. 


1. Where an Averment was held neceſſary in the Declaration, to ſhev 
that the Defendant was the Plaintiff's Servant at that Time, Moor 63. 
that there might be a ſufficient deſgnatio Perſo unn. 

2. Where a Declaration was held ill, becauſe it ſet forth, that the De- 
fendant ſpoke fcandalous Words, tenor quor ſequitur, and then mention? 
the Words, and then ſays & Conſimilia. Hall v. Cranfield, _ 

3. In charging the Defendant with ſpeaking Words of a Merchant, * 
not good to 


1 
o_ © | Pe aſt the 
Tay in the. Declaration, that for many Years laſt lan of - 
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- Plaintiff hath been a Merchant, but it is proper to ſay at the Time the 
Words are laid to be ſpoken. Cro. Eliz. 794. Dotter v. Ford, "| _ 
4. See where it was held ſufficient to ſay, that he is of ſuch a Trade; 
and for many Years paſt hath been, without ſaying laſt paſt, Tuthill v. 
Milton, Telv. 158. 1 . e 
5. Where a Declaration was held inſufficient for want of ſhewing, that 
the Perſon to whom the Words were ſpoken was the Plaintiff's Father. 
Gonldsb. 187. SIE i NRA a EY 
6. Malitioſe being omitted in a Declaration was held ſufficient, becauſe 
the Words appear'd to be ſo. Mercer v. Sparkes, Owen 57. F 


7. Where a Declaration for ſlandering of a Title, was held ill, be- 
cauſe it was not ſhewn that the Plaintiff had ſuſtained any Damage: 
 Smead v. Radley, 2 Cro. 3977. A ET IS CAR 

8. Where the Words were, He is a Maintainer of T hieves, and keepeth- 
none but Thieves in his Houſe, and I will prove it; this Declaration was 
held ill, and the Judgment reverſed upon a Writ of Error, becauſe it 
was not averr'd that he knew them to be 'T hieves. 1 Cro. 746. Ball v. 

Bridges. . . . N * 80 FA 

9) Bs where the Words were, Thou dot ſerve falſe Warrants, and de- 
ceiv'ſt the People; theſe Words were adjudged not actionable, for want 
of an Averment that he knew them to be falſe Warrants. 4 Co. 15. a: b. 
cited in the Caſe of Y/aldgrave, v. Agas, 1 Cro. 192. FO BOLTT'E Os 

10. Words alledged to have been ſpoken n prefentia diverſorum lige- 
orum hath been held good, without ſaying they were ſpoken in preſen- 
tia & auditu. 1 Cro. 48). Hall v. Henneſley. od AN 
11. An Action was brought by Husband and Wife, for Words ſpoken 

of the, Wife, and they concluded to the Damage of both of theni. And 
the Court held it well; but Juſtice Vythers was of the contrary Opinion; 
for he ſaid, if an Innkeeper's Wife be call'd a cheat, and the Houſe loſes 
its Trade, the Husband hath an Injury by the Words ſpoken of his 

Wife, but the Declaration muſt not conclude ad dampnum ipſorum, Oc: 
3 Mod. 120. Baldwm v. Fower, on: Oo todo oth d BC? Lo: 

12. Where the Words were, Thou and Waterman did kill thy Maſter's Cook; 
(meaning one Tarnton, late Servant of Francis Dingley, Eſq;) and thou 
waſt never tried for it, and I will bring thee to thy Trial for it. In this 
Caſe it was reſolved, that it need not be averr'd that the Plaintiff had a 
| Maſter, and that Francis Dingley was his Maſter ; for it being here al- 

ledged, that the Cook was Servant to Francis Dingley ; it follows that 

Francis Dingley was his Maſter. Bridg. 60. Cooper v. Smith. _ | 

13. In Winch Jo, 89. in the Caſe of Potter and Browne it is ſaid; that 
where the Words are, he is as arrant a Thief as any in England, the 

Plaintiff need not aver, that there are Thieves in England, for the Dif= 
ference is there ſaid to be when the Words relate to a particular Placez 
and when to the whole Kingdom, and ſo when the Slander is tied to one 
kind of Felony. e 5 


Where Averments have been held neceſſary in Declarations, and 
7 where not. i 


Firſt, Where Declarations have been held not good without 
Averments. 1 


= - . Miles, i Rol Abr. fol. JJ. Pl. 6. Of the Death of * 
oc) 03. Webb v. Poor, Cro. Elix. 569. i Ros Abr. fol. 57. pl. J. Of 
the Death of the Defendant's Aber e 3 i 5 0 : L 
Stile 75 66. ———y. Long. Of the Death of the Defendant's Child. 
x Roll s Abr. 58. fol. 9. Cro. Elis. 889. Of the Plaintiff's having Sheets 
at the Time of ſpeaking the Words. 33 35 


thi 


'Keadings aud Ddſervations © 


2 Bu 141. Cro. Eliz. 183. Heath: v. Poole. The ſame Poine.. 
Lit. 166. Of there being a little Boy then in the Houſe, _ 
Cro. Eliz. 308. Ball v. Roane. Of there TOUS? a Ronen. committed 


within forty Miles of Wellingborougb. 


Hob. 219. Bland's Caſe. 'That the Plaintiff was not indicted. 


Cro. Jas. 687. Heſter v. Brouming. That there was a Thief in England | 


at that Time, 
Hutton Jo. Potter v. Browne. To the fine Purp ole 
x Roll's Abr. fol. 1g. L. G. pl. 2. That he Parties ſuppoſed to be 
mern were examined in a Cauſe. 
x Rolls Abr. fol. 79. L. G, pl. 3. That Iſſue was joined, and that there 


was a Trial. 
1 Roll's Abr. fol. 80. pl. 4. That the plaintiff was Maſter to the nut 


band of the Perſon to whom they were ſpoken. 
1 Roll's Abr. fol. 80. pl. 8. That the Tati 's Mother had no more 


Sons. 


1 RolPs Abr. 80. pl. 10. That the Plaintiff was ſuffciently deſcribes 
to be the Perſon ſpoken of. ; 
Cro. Car. 420. Spencer v. Medburne. That the Plaintiff was Landlord 


to the Defendant. 


I Roll's Abr. fol. 84. pl. 2. Delamere v. Hooking. Of the Weniy of 
the Perſon of the Plain > | 


x Rolf's Abr. fol. 84. pl. 3. Potter v. Loveday. The like Point. 
Pl. 4. Fohnſon v. We. The like Point. 


Cro. Eliz. 889. Brown v. St. John. Of the Certainty whoſe Hou: vas 


ſuppoſed by the Words to have been broken open. 

Noy 116. Wittam's Caſe. That a Man was perjured. 

Leiv. 9. Heake v. Moulton. That there are Acts for which a Man is to be 
hanged, to ſhew, that it is a Slander to ſay a Man deſerves to be hanged. 


Cro. Car. 40. Love v. Plater. That there are diſhoneſt Perſons, by 


which it may appear, that the Superlative Fe of the Defendant 
relates to a Compariſon of a 'Thing exiſting. 
x Broꝛunl. 13. Bland v. Edmonds. That ſuch a Perſon was indiQed at 


ſuch a Place, becauſe the Defendant would have the PUREE indicted as 


that Perſon was. 
3 Cro. 443. Socomb's Caſe. That the Plaintiff was Brother to the 
Perſon to whom the Words were ſpoken. 


177. Shalmer v. Foſter and his Wife. of the Identity of the Per- 


ſon ſuppoſed to be kill'd. | 
. of 331. Ratcliffe v. Michael. of a Fact before commit to 


| which the Slander charged had Relation. 


A Where Declarations have been held good without par- 


ticular Averments, 


I RolPs 1 55. Jl. x; Popham 128. Cro. Fac. 423. Bride. 68. Of th 


Identity of the Perſon. _ 
Noy 55. Elwin v. Moor. 'That the Defendant had a Son. 
Lit. Rep. 166. That the Perſon robbed had ſuch Goods. 
1 Syd. 32. Baker v. Morfue. That C. had any Bull. 
x Roll's Abr. fol. 77. pl. 4. Stile 66. That J. &. had any Cook. 


x Rall's , fol. 77. 9k S. 2 Bulf. 42. 1 lem. 117. 1 H 5%: of 


the Death of J. $ 
2 Bulſt. 141, 2. How much the Defendant was then worth. 
I. Ros Abr. 12 78. pl. 10. Willet v. Sands 1. Of the Death of RH. 
Noy 116. 
Cro. Eliz. 214. Lacy v. Reynolds. of there being any Thief 3 in Ha- 
wick Gaol. | | dls 
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File 221. Wi inter v. Barnard. That a Baſtard Child was ee | 
1 Cro. Ja. 443. Browne v. Lans. That the Plaintiff was the Defendant's $ 
Maſter. 
1 Rolls Abr. fol. 80. 1 25 H. pl. 3. That the Plaintif was Landlord to 


* 
1 Ros Abr. fol. 80. Dl. 5. Elis v. Knight. of the Kdentiry of the Per- 
ſon of the Plaintiff. 


i Rol Abr. fol. 80. pl. 6. Cro. Far. 105. That the Plainrif had no 
more Brothers. 

1 Roll's Abr. fol. 82. pl. 1 1. Foxcroft v. 2 That the Plaintif was 
preſent v when the. Words were ſpoken. 


i Rolls Abr. fol. 85. pl. 5. Allen T That the Plaintif was a Captain, 
or known by that Name. | 

1 Rolls Abr. fol. 65. pl. 2. Hole v. 
der- Sheriff at that Time, the Matter being a Scantlal to him without con- 
fidering him in his Office. | 
1 Rolls Abr. Ju. pl. 4 Without any Averment that the Plaintiff had 
fach a Cook ſuppoſed to be killed. 


Cro. Elin. 824. Talbot v. Caſe. Gro. Face 331 . Barons: v. | Ball. To the 
ſame Purpoſe. 


1 Ventris 117. Philips v. Kingſton. of the: Death of the Pe 1558 fup- | 


poſed to be murder'd. 


6. Rep. 126. 2 Cro. 687. Nl. 5+ Winch 87. 1 a. 53. To the ame 
Purpoſe. 


2 Bulſt. 42. Billing v. Knight, 1 Hl 227, un v. Day. Thar the Plain- 
tiff was indicted. 


Of the Plea, Replication, &c. in this Aftion. 
E Where an Action is brought for Words ſpoken by the Wife; tho 


the Husband and Wife muſt be put in the Plea, for the ſake of Confor- 


mity ; yet the Tenor of the Plea muſt be, that the Wife is not Guilty; 


otherwiſe it will be wrong. Mordon v. Leeaall, 1 Brownl. 4. 6. Smailes v. 
Belt aud bis Wife. 


2. Where Words were ſpoken of the Plaintiff by the Defendant, h 


was married to the Plaintiff before the Suit, that Matter was held a 


good Plea in Bar. Raym. 395. Walſall v. Allen. 
3. Suſpicion of a Man's having ſtolen another's Plate, is not a Foun- 
dation for ſpeaking theſe ſlanderous Words; Mr. Plunkett did fteal my 
Plate out of my Chamber. 3 Cro. 52. Powell v. Plunkett. 2s 
Where the Words were, Thon baſt playd the Thief with me, and 
afl Holen my Cloth, and Half a Tard of Velvet, and the Defendant juſtified 
that the Plaintiff was his Taylor, and that on {ſuch a Day, Sc. he deliver d 
him a Yard and Half of Velvet, to make him a Pair of Hoſe, and he 
maile them too ſtreight; by Reaſon whereof he ſpoke theſe Words, Thou 
haſt ſtolen Part of the Velvet which I deliver d you, and traverſes the 
Speaking in any other Manner; this Plea was ill, becauſe he ſaid nothing 
of the Words thou haſt ſtolen my Cloth; and if the Plea and Traverſe do 
not confeſs the Words of Slander, the Traverſe i is ill. 1 Cro, 239. Neun! 


v. Gittins. 


5. To an Action for theſe Words, Thou waſt forſworn in the Leet, 


within ſuch a Manor, the Defendant pleads, that the Plaintiff ſuch a Day 
vas {worn with others before the Steward, to preſent, Sc. and they pre- 
{ented, that ſuch a Ditch was not ſcowred ad nocumentum, &c. which was 
ſe; and on a Demurter it was held an ill Plea, becauſe it did not 
ſhew that the Ditch was within the Juriſdiction of the Leet; and if not; 
it was no Perjury. Cro. Elix. 492. Wyld v. Cockman. 


6. Where 


That the Deſcndace was Un- 
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Keadings and Obſervations _ 


6. Where Words were actionable at firſt, at the Time of ſpeaking ; 


Perjury, ſetting forth Proceſs upon an Attachment in London, wherein 


' thou art perjured, Not guilty ; and to theſe Words, thou art perjur d, juſti. 


it das held a good Plea, but in Treſpaſs, it was ſaid it ought to have been 


them, there. the particular Damage accruing afterwards, does not give the 
Cauſe of Action, and the Statute of Limitations is a good Bar. But 
where the Words at the Time of ſpeaking them are not actionable, but by 
Reaſon of ſpeaking them, the Party loſes his Preferment, or hath ſome 
particular Damage, there the . Statute. of Limitations was held to be no 
Bar. Ray. 61. Saunders v. Edwards, 1 Syd. 95. S. C. 
75, Where a Juſtification was held good to an Action for the Slander of 


the Plaintiff had ſworn, that to J. was due to him from the Defendant, 
which was found to the Contrary by the Jury. Moor 79. pl. 210. Lucas 
viiCottol £ 260 THINGS $13 360 „ . 

g. Where the Declaration was, that the Defendant ſaid of the Plain- 
tiff, he was perjured, to which the Defendant pleaded, that the Plaintiff 
had brought an Action in the King's Bench againſt the Defendant, for 
that the Defendant ſaid, the Plaintiff was perjured, and had cozened John 
Sowgate, and that the Defendant had pleaded to all beſides theſe Words, 


fied, that the Plaintiff was perjured in making an Affidavit in the Star- 
chamber; and upon this Iſſue was joined, and it was found for the Defen- 
dant ; but it was not pleaded that any Judgment was given upon it; let 


averr'd, that it is the ſame Treſpaſs, and there ought to be Fudgment, 
which the Defendant ought to relie on as an Eſtoppell. 2 Brownl. 123. 
Jacob v. Sowgate, 5 e 
9. An Action was brought for theſe Words, he is a raſcally Alderman, a 4 
fictitious Alderman, a Lampooner, and avers, that a Lampooner is well un- 
derſtood to be a Libeler. The Defendant pleads a Recovery in a For- 
mer Action brought by the Plaintiff for the ſame, and laid in the ſame 
Manner, only no Interpretation is given for the Word Lampooner; in 
which Action the Plaintiff was Bar'd; and it was held, that the Plain- 
tiff being once Bar'd in an Action for the ſame Words, he ſhall not re- 
cover by this with an Addition of a new Interpretation of the Word 
Lampooner. Gardner v. Helvis, 3 Lev. 248, 1 Ry 
10. Where a Juſtiſication and Traverſe were held ill becauſe the Action 
was Tranſitory. 1 Cro. 153. Bellingham v. Minors. 1 
11. Where a Matter was adjudged to be traverſable. Kinnerſley v. 
Croper, Cre: Elo, 263} ͤ ! | 
12. Where a Plea and Traverſe therein were adjudged ill, not confeſ- 
ſing any Words of Slander. Cyo. Eliz. 239. | 
13. Where A contains Matter of Fact, there a general Re- 
plication is good, that the Defendant did it without any ſuch Cauſe; 
but where it contains Matter of Record, which is not bare Inducement 
to the ſubject Matter, there it is ill without a Traverſe. Moor v. Savage; 
2 Leon. 81. „ „ + 
14. Where a Replication was held ill, for that it did not anſwer to the 
whole Subſtance of the Plea. 3 Leon. 269. | 
15. Where the Cauſe of ce one relates not to all the Words, 
ſuch Juſtification is ill. 2 Cro. 676. Hilſden v. Mercer. | 
16. Where an Action was brought againſt a Counſellor at Lau, for 
that he ſaid, the Plaintiff was arraigned and convicted of Felony, the De- 
fendant Pleads, that upon an Attaint againſt the Jury he was their Coun- 
ſel, and as ſuch did utter the Words in the Declaration, and fo juſtifies) 
and it was held a good Juſtification. Brook v. Sir Henry Mountagie, 2 
Cro. 9o. _ hs 4 | | | 
17. A Juſtification muſt not anſwer as to Part, and be filent as to an- 
other Part; as where the Words were, Thou art a falſe forſworn Man, thou 
wert forſworn at the Leet at R. and didft procure others to be forſworn of 
, 5 | 
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vhs Defendant juſtified, for that the Plaintiff being one of the Jury pre- 
ſented that for a Nuſance which was none. This was held to be ho 
good Juſtification either in Matter or Form ; not in Matter, becauſe tho? 
1 Man preſents a Thing that is not true in a Leet, yet he is not forſworn, 
becauſe he may do it upon Information, as Jurors in the Seſſions or Aſ- 
ſizes; nor in From, becauſe he does not anſwer to the Procurement of 
others to be forſworn. Moor 537. pl, for. Wild v. Chapman. 5 
18. The Plaintiff declares for Words ſpoken in London, the Defen- 
dant pleads, he ſpoke the Words in Eſſex, and that at ſuch a Place, 
he had made an Accord with the Plaintiff of all Treſpaſſes, Actions, &c. 
in every Place, except at London, and had given him Satisfaction for 
them, and traverſes, that he ſpoke the Words in London. The Plaintiff 
replies, that he ſpake the Words in London, prout, &c. and traverſes, 
that he made ſuch an Accord, and the Traverſe taken in the Replication 
was held to be good, for the Place where the Words were ſpoken is not 
material ; but when the Defendant by his Plea hath made the Place ma- 
terial, there the Plaintiff has his Election to maintain his Declaration, or 
may by general Words maintain his Declaration, and traverſe that 
which is falſly alledged in the Defendant's Plea. Inglebath v. Zohmes, 1 
Cro. 99. | 3 N . 


Fourthly, Ok the Trial and Damages. 


1. From whence the Venue is to be awarded where there is a local 
Juſtification. Ford v. Brooke. Cro. Eliz. 261. 1 5 
2. Where it was adjudged to be a Mis-trial, the Verne not being pur- 
ſuant to the Juſtification. Goldsb. 28. Bowyer's Caſe, Cro. Eliz. 468. 
3. Where the Action was laid in S Fol, and the Addition of the De- 
fendant was A. C. de C. in Com. Eſſex, and the Words were alledged to 
be ſpoken at C. in the County aforeſaid, which was in the County of 

Eſſex, and adjudged a Mis- trial. . „ 

4. Where an Action upon the Caſe is brought for calling a Man per- 
Jured, it muſt be obſerved, that when the Plaintiff was indicted for the 
Perjury before the Action brought, the Action ſhall not be tried before 
the Indictment be determined; but if the Action upon the Caſe was 
brought before the Indictment, and afterwards he is Indicted, the Action 

upon the Caſe may be tried firſt. 1 Syd. 69. Anonymus. 
F. Where the Court would not grant a new Trial in an Action of Scan- 
dalum Magnatum, tho* the Damages were exceeding great, vz. 4.000 J. 
2 Mod. 150. Lord Townſend v. Doctor Hughes. §§ö§ö·o 

6. It is ſaid in 2 Sal. 644. in an Anonymus Caſe, Paſch. 8 V. 3. B. R. 
that the Court never, or very rarely, grant new Trials in Actions for 
JJ VV . 
J. And where the Court would not do it, when the Damages were 
8001. for theſe Words, Thou art a beggarly Raſcal, and go pay thy Debts ; 
ſpoke by the Sheriff of London of a wealthy Citizen of London. T. Tones 
200. Bonlſworth v. Pilkington. | | IE 


8. Where an Action is brought for two Sets of Words, one whereof 
is actionable, and the other not, and entire Damages are given, the 
Judgment ſhall be arreſted as to the Whole. Graves and Blanchett, 6 Mod. 


148. the ſame Point, 2 Cro. 424. Loyd and Pearſe's Caſe. 

9. But this muſt be underſtood, where the Words are laid to be ſpo- 
ken at different Times; for where Words are in Part actionable, and in 
Part not, and the Words are ſpoken at one and the ſame Time, and en- 
tire _ es are given, there the Jury ſhall be intended to have given 
Damages for thoſe that were actionable. Jaxbn v. Turner, 3 Cro. 237, 
328. 1 Cro. 282. 3 Cro. 236, 23). Taxon v. Tanner, Penſon v. Gooday, 


3 Cro. 32, 328. 3 Cre. 788. 1 Roll 576. Moor 142. 10 Co. 131. 1 Roll 
239. 1 Cro. 292. 10 0 J. C34 Eo ee $04.1 eee eee 
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Readings and Obſervations _ 


to. Where Words are ſpoken by Husband and Wife, for Words ſpo. 


21 Fac. 3 Cro. 149, 1. 


rence was taken between the Proceſs, which commands the Defendant's 


the Caſe, are Actiones Injuriarum & contra Pacem; and tho? a Debt for the 


| promiſed to be paid, yet that changeth not the Rea 


| Promiſe made to a Man, upon a Conſideration which is ſuperintended to 


ken by both, and the Action is confeſs'd, the Damages muſt be ſeverally 
aſſeſs'd. Moore v. Moore and his Wife. Cro. Elix. 296 
11, Where an Action was brought for calling the Plaintiff Thief, and 
for procuring him to be indicted and impriſon'd for Felony until he was 
acquitted. It was held, that in as much as this was not only for Words, 
but likewiſe an Action upon the Caſe in the Nature of a Conſpiracy, it 
was out of the Statute of 21 Fac. 1. of no more Coſts than Damages, if 
the Damages are aſſeſs'd under 40 5. 3 Cro. 263. Topſall v. Edwards, 30). 
Blizard v. Barnes. | Wn | 
12. In the Caſe of Lawe v. Harwood, an Action for ſlandering the 
Plaintiff's Title to Lands was held clearly to be out of the Statute of 


— 


Gf the Judgment and Execution. 


1. Where the Plaintiff had brought an Action in the King's Bench for 
Words, and recovered, and brought another Action in the Common 
Pleas; and the Judgment in that Action upon a Writ of Error was af. 
firm'd, the Court would not award Execution upon the firſt Judgment, 
Moor 418. Matthew v. Wood. 5 a 

2. Where the Flaintiff declares for Words that are actionable, and the 
Defendant Juſtifies the Speaking of other Words, and traverſes the Words 
in the Declaration ; and upon the Trial, the Jury find other Words ſpo- 
ken that are Hot actionable, the Plaintiff can have no Judgment. Dyer 118, 
b. pl. 79. . . tie EP Of 

Pp In the Caſe of Boulſworth v. Pilkington, T. Jones 200. an Execution 
Fieri Faoias was taken out, returnable at a common Return, directed to 
the Sheriff of Surrey, and the Sheriff on the Return-Day, made a Re- 
turn of zu/a bona ; upon which a Teſtatum iſſued, teſted the very Return- 
Day of the firſt Heri Facias, and it was held to be good, and a Diffe- 


Appearance; for there the quarto Die poſt is to appear in, before which no 
new Proceſs can iſſue; but it is otherwiſe in an Execution. Boulſwirth v. 
Pilkington, T. Fones 200. | = 5 
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Attions upon the Caſe on an Aſſumpfi. 
1. This Species of Actions upon the Caſe, like all other Actions upon 


Payment, of which a Promiſe is made, either expreſs, or by Implication 
of Law may be recovered by it; yet my Lord Vaughan tells us, that it s 
not the Debt certain that can be recovered by this Action, but only Da- 
mages ariſing from the Breach of the Promiſe, which cannot be known, 
until a Jury aſcertain what the Damage is. 'Therefore a Man could 
never wage his Law for a Demand uncertain ; for he could not make 
Oath of paying that which he new not what it was, as conſiſting in 
play! wy And tho” the Jury give in Damages regularly, the Money 
Pn of the Law, nor 

the Form; for ſtill it is recover'd by way of Damages, and not as a Debt 
recovered, which ſhews, ( /ays he) that this Action is much inferiour, and 
more ignoble, than an Action of Debt, which by the Regiſter. is the Ac- 
tion of Property. Vaughan 101. 1 ergo, ee eye nn >. 
2. So that the Foundation of this Action ariſes upon the. Breach of a 


» 4 -Ww 
* 


be the Ground and Foundation of ſuch Promiſe, which then became 
Contract, wherein the Party who makes the Promiſe muſt have d 


pro quo, or otherwiſe the Contract is nude and void. 
N HFaving 


1 8 4 


hd Mo. a £08 acct 


bon Actions on the Cale. 


Having ſaid thus much in general of the Action, the Caſes in the 
Books are herein after inſerted under the following general Heads. 


Firſt, Of the Aion it ſelf, 
Secondly, By and againſt whom to be bꝛought. 
Thirdly, Df the Declaration. pi He: 


Fourthly, Df the Plea, Replication, Rejoinder, Illue, Tra 


verſe, &c. Kb T 
Fifthly, Of the Trial, Evidence and Damages. 
Sixthly, Ok the Judgment and Execution, 
And as to the Action it ſelf, it will be proper, in Order to under- 
ſtand the ſeveral Circumſtances incident to this Action, to deſcend to 
the following Particulars. 1. The Conſideration. 2. The Promiſe. 
z. The Breach, or Diſcharge of the Promiſe. 4. The ſeveral Acts of 
Parliament that have been made relating to this particular Species of 
Actions upon the Caſe. „ 


Firſt, Of the Confideration: 


1. As the Conſideration in this Caſe, is the Ground and Foundation, 
upon which the Defendant himſelf expreſly makes, or the Law conſe- 
quently implies a Promiſe, for the Breach, for which he is to render Sa- 
tisfaction to the Plaintiff in Damages; it is proper to be known, that this 
Conſideration may ariſe, and be created two manner of Ways; Firſt by 
ſome meritorious Act to be done by the Plaintiff for the Benefit of the 
Defendant ; or Secandiy by doing, or permitting ſomewhat to be done to 
the Plaintiff's Prejudice or Loſs. 10 Co. 102. Hob. 4, 5, 216. So that it 
is not abſolutely Neceſſary, that the Conſideration of a Promiſe import ſome 
Gain to him, that makes the Promiſe. But it is ſufficient, that the Party, 


to whom the Promiſe is made, doth forgo ſome Advantage or Benefit 


Cro. Eliz. 14. 4 Leon. 110. Webb's Caſe. _T 


which he might have taken, as may be ſeen in the Caſe of Preſton v. Toole, 


2. As if one Promiſes another to take up a Hogſhead of Wine out of one 


Cellar, and to lay it into another, no Action will lie for not performing 
this Promiſe, becauſe it was no Benefit to the Party who made the Pro- 
miſe: But if the Perſon who made ſuch a Promiſe, does once enter up- 
on the Performance of it, he muſt do it in ſuch Manner as it ought to be 
done; becauſe, when I have accepted of a Truſt, that I had a Liberty 
to refuſe, it is but Juſt that I execute it, ſo as not to prejudice the Perſon 


who repoſed that Truſt in me; as if by laying down the Hogſhead in an 


improvident and careleſs Manner I ſtave it, an Action lies againſt me for 
it. Coggs v. Barnard, 1 Salk. 6. 080 


verton 128. was not Law; where, if H. delivers Goods to A. and in 
Conſideration thereof, he promiſes to redeliver them, it was held that no 
Action would lie for the Redelivery of them, and that this Reſolution 


had always been grumbled at. 1 . 3 5 
4. And the Caſe of Heath and Low, reported in 2 Cro. 667). where 
Money was delivered to pay over without Delay, it was held, that an 
Action would lie; for when a Man takes a Truſt upon him, he is bound 
to perform it; and the Caſe of Riches and Bridges, in 1 Cro. 883. ſeems 
entirely to join with the other two, to ſhake that Reſolution of Iv. 
where a Man received Money to pay another, and did not ſo do, it was held 
that an Action lies, for, in Regard he received it, it ſhall be intended that he 
had ſome Benefit 9 5 17 (that is to ſay) that he had better Credit, by 

lands, otherwiſe he would not have made ſuch 


i 7 


having it paid into his 
Fon. 


5. Where 


3. And it was held, that the Caſe of Pickas and Gui le, reported in NI. 
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F. Where Goods of a third Perſon are taken in Execution, and I pro- 


held to be a good Conſideration. Salk. 28 Love's Cafe. 


Averment that A. was diſcharged. Roe v. Haugh, Salk. 29. 


executed before the Promiſe. Moore v. Williams, Moor 220. Caſe 35). 


fectly paſt, and will not ſupport an Aſſumpſit. Plow. 5. 302. 1 RolP's Reh. 
413. 


and Payment of the Rent is ſaid to be paſt, yet as the Plaintiff continue 


ſo much, and in Conſideration thereof, afterwards, (to wit) ſuch à Da) 
the Defendant promiſed to pay, this is not a Conſideration paſt, but the 


* 
, 


miſe, in caſe he will reſtore them, I will pay the Debt; that has been 


6. So where a Man promiſed another, that if he would accept him 
for his Debtor, for a Debt due from A. he would pay the Money, that 
was held a good Conſideration, not barely as a Promiſe on the Part of 
C but the Judges conſtrued it a mutual Promiſe, and this without an 


7. And this Conſideration is either executed or Executory ; if the Con. 
ſideration be executed, and does not go along with the Promiſe, but; 
entirely paſt, and the Promiſe be merely ſubſequent, it is not a ſuffci. 
ent Conſideration to ground a Promiſe upon, unleſs ſome Thing ariſe, 
between the Parties, that is meritorious ; as if one, in Conſideration that 
I have built him an Houſe, quitted him of a Treſpaſs, or ſuch like, pro- 
miſes me to do another Thing, or pay me ſo. much Money; that ha 
been held not a good Conſideration, becauſe there appears nothing but 
the Conſideration perfectly paſt, without any thing incident thereto to 
continue it. e | DE „„ oo | 
8. As if the Leſſee hath ſpent a great deal of Money in Defence of 
his Title, and afterwards he in Reverſion, in Conſideration thereof, pro. 
miſes, that the Leſſee ſhall have another Leaſe after the Expiration of 
his Term; here in this Caſe it was adjudged, that the Conſideration wa 


9. So where a Man promiſes for ſome thing paſt, as becauſe another hath 
quitted him of a 'Treſpaſs, or in Recompence of a Treſpaſs before done, or 
becauſe he hath let his Friend have Wares, that he will pay him a Sum 
of Money, or do ſome thing elſe; this is Taid to be a Conſideration per- 


10. So where the Plaintiff declared, that in Conſideration he had de- 
livered, and given to the Defendant twenty Sheep, he promiſed to pay 
him five Pounds at the Day of Marriage ; this was held a Conſideration 
paſt; and the Judgment was arreſted after a Verdict. Jeremy v. Cocl- 
mans Cro. Eli . 442. e | Wes i N 1 MJ 
11, So where the Plaintiff declared, that in Conſideration, that the 
Plaintiff, by the Defendant's Appointment, had paid a little before 601, 
for a Debt of the Defendant, he promiſed to repay it on Demand ; that 
Conſideration was held paſt, and the Judgment ſtayed. Barker v. Hali. 
fax, Cro. Elix. 741. „„ „% 
12. But where the Conſideration is paſt and executed, if ſomewhat 
appears from the Nature of the Conſideration that preſerves and keeps it 
ſubſiſting, it will be good; as in the Caſe of Pearle and Unger, Cro. Eliz. 
94. where the Plaintiff was poſſeſs'd of certain Lands for a Term of 
Years; and in Conſideration he had occupied the Lands, and paid 
the Rent, the Defendant promiſed to fave the Plaintiff harmleſs, and the 
Plaintiff is diſturbed by his Cattle being diſtrained, tho' the Occupation 


in Poſſeſſion, and was ſtill to pay Rent, that preſerved the Conſideration, 
and was held good. A Promiſe on a Conſideration executed is good, 

there was a Duty before. 1 Lev. 198. Fohnſon v. Aftell. Where the 
Plaintiff declared, that ſuch a Day the Defendant was indebted to him in 


413. Hodge V. Vavaſor. . 5 RV 
13. In ſome Caſes, where a Conſideration is paſſed and executed, the 
Law has ſupplied the Place of an expreſs Promiſe; as where a Man ® 
the Requeſt of the Defendant, deſired T. to credit the Defendant. wich 
two Ton of Wine, and the Plaintiff gave his Bond for it, and was 71 
10 | 


Continuance of the Debt taiſes a Promiſe, and an Action. 1 Rolls A 
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and paid; this was held a good Conſideration to ground an Aſſumpſit. 
2 Cro. 18. Boſden v. Thiun. „ 7 
14. So where the Plaintiff declared, that in Conſideration the Plaintiff 
had beſtowed Labour and Pains to reconcile Differences between the 
Defendant and J. &. and others, the Defendant promiſed to pay ſuch a 
Sum of Money, tho” it was alledged, that this was a Conſideration paſt 
and executed, and not ſufficient to ground a Promiſe upon; yet it was 
| over-ruled, and held a ſubſiſting Conſideration, becauſe the Pains were 
taken at the Requeſt of the Defendant. Stile 465. Hardres v. Preꝛvd. 
15. So where it was, that in Conſideration that tlie Plaintiff, at the 
Defendant's Requeſt, by his Deed had given to the Defendant the firſt and 
next Avoidance, the Defendant on the 22d of Auguſt, promiſed to pay 
the Plaintiff 100 J. this Confideration, tho? paſt, was held good, it being 
done at the Defendant's Requeſt, eſpecially being done to the Defendant 
himſelf,” the Conſideration ſhall be conſtrued to continue. Cxo. Eliz. Y 1 F. 
Riggs v. Bullingham. e eee Lad 5 IED 
16. So the Law appears to be in Zelv. 40, 41. in the Caſe of Boſden v. 
Fluid, where the doing a Thing for the Defendant at his Requeſt, ſhalt 
cauſe a ſubſequent Promiſe to be good, and the Conſideration in Con- 
ſtruction of Law ſaid not to be perfectly paſt. Dyer 272. 1 Cro. 282. 
Beaucbampe v. h. CE OI TT | Top 
17. Where the Plaintiff declares, that in Conſideration he had bought 
three Parcels of Land on ſuch a Day, the Defendant afterwards promiſed 
to make him a ſufficient Aſſurance ; here the Conſideration was adjudged 
not to be abſolutely paſt, for the Aſſurance was the Subſtance of the Sale. 
Cro. Eliz. 138. Warcop v. Morſe. ee l e 
18. That in Conſideration the Plaintiff would buy all his Wares at ſuch 
a Price, the Defendant promiſed he would leave off his Trade at ſuch a 
Place, held a good Conſideration. Broad v. Follyſſe, 2 Cro. 596. 
19. Where the Under- Sheriff brought an Action, ſetting forth, that 
the Defendant, in Conſideration of ſix Pence given the Defendant, he 
promiſed to pay the Plaintiff 60 J. if he would execute an Elegit; held 
no good Conſideration, for he was bound to execute the Writ. 2 Cxo. 
103. Bridge v. Cage. Noy 111. | „„ 0 
20, Where there are two Competitors for a Place of Under-Sheriff, 
and the one promiſed, that if the other would deſiſt, he would pay the 
—_— 20 J. that was held a good Conſideration. 2 Cro. 612. Parker v. 
Brown. x 47:5 PCT (1 Et $7309 
21. A mere Stranger to a meritorious Act done to a third Perſon, can- 
not make a Promiſe applicable to himſelf; as where the Plaintiff declares; 
in Conſideration one Parry would permit the Defendants to ſue in his 
Name, they promiſed to pay the Plaintiff a Sum due from Parry, that 
| was held no good Conſideration; but where a Promiſe was made to the 
Father, that in Conſideration he would perform ſuch a Cure, the De- 
fendant promiſed to pay the Father ſo much, and the Daughter ſo much ; 
there the Nearneſs of the Relation ſhall carry the Benefit of the Conſide- 
ration to the Daughter, and ſhe may bring an Afumpſ#t. 1 Vent. 6. 
Bourne v. Maſon and others, 1 Ven. 318. Dutton v. Pool, - 
22. Where the Defendant promiſed to pay the Plaintiff a Sum of Mo-- 
ney, in caſe the Biſhop would abfolve the Defendant from an Excommu- 
nication, it was held a good Conſideration. Curtis and others v. Colling- 
Woo 1 Nut. 9 ooo — | | — 
23. Mich. 6 Car. B. R. Morgan's Caſe cited in Hard a Leſfle bs, 
ee in Conſideration the Leflor would forbear by 3 
ſaderasten dould pay his Rent that was due; adjudged to be no Con- 
» becauſe ſuch Corn is not diſtrainable. Hard. 13. 


: 2 Forbearance of the Suit is the Conſideration, theſe three follow- 
ing Things muſt be obſer rel.. . 
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Readings and Obſervations | 


that he would pay it before ſuch a Feaſt ; there, in as much as it was to 
bear, and neither mentions whether it was a total Forbearance, or for , 


and Executors were not ſuable for the ſimple Contracts of the T 2 * 


1. The Forbearance muſt be general, or for a particular Time cer. 
tain, and not for a Time uncertain. 

2. If it be of a Debt, it muſt be for a Debt really due. 

3. If the Conſideration be Forbearance of a Suit, it muſt be from , 
Suit in which the Defendant is chargeable, or the Perſon fron 
whom the Debt is ſaid to be due. | ng 


To illuſtrate which the following Caſes are in Point. 
As to the Firſt. | 5 
24. In Moor, Caſe, 1167. where the Declaration was, that in Conſider. 
tion the Plaintiff would abſtain from proſecuting the Defendant for a Debt, 


for. 


Time certain, it was held ill; but in the Caſe of Linghill v. Broughton, No- 
854. 1 Co. 19. Lutwich v. Huſſey, 455. Philips v. Sackford, where the Con. 
ſideration was for a Forbearance for a reaſonable Time; it was held good 
and that the Court ought to judge, whether it was a reaſonable Time 


Or not. 


And in the Caſe of Mature v. Weſt, 1 Cro. 665. where the Defendant 
was indebted to him in ſuch a Sum, in Conſideration the Plaintiff would 
give him a Day of Payment, the Defendant promiſed to pay, and then 
the Plaintiff alledges he gave him ſuch a Day, and the Defendant had 


* 


not paid; this was held good. 


Where the Declaration ſet forth, that the Defendant was indebted to 


the Plaintiff in Conſideration thereof, and that the Plaintiff would not 


implead the Defendant, the Defendant promiſed to deliver the Plainif 


14 Quarters of Barley, was held good. Moor 685. 


| As to the Second. 7 
25. This Difference muſt be taken where the Plaintiff promiſes to for- 
bear the Debt, and where *tis only to forbear a Suit ; for where the 


Defendant's Husband was indebted to the Plaintiff, and died poſſeſſed of 
diverſe Goods which came to the Defendant's Hands; and the Defendant in 


Conſideration, that the Plaintiff would forbear the Debt for a certain 


: Time, ſhe promiſed to pay it, this is a good Conſideration. 1 R Abr. 


22, Pl. 23. ES” bt 
26. In the Caſe of an Executor, there has been a great Contrariety of 

Opinions both ways concerning this Conſideration of Forbearance, in the 

Caſe of Fohnſon v. Witchcot ; the Reſolution was that where the Executor 


promiſed, in Conſideration of Forbearance, there he ſhall be liable d bonis 


propriis, tho he pleaded he had no Aﬀets. 1 RolPs Abr. 24. pl. 33. in 9 


Co. 94. It was ſaid, that the Executor might give it in Evidence; but in 


1 Ventris 121. in the Caſe of Davis and Might and others, it was reſolved 
that it is not material, whether the Defendant had Aſſets at the Time of 
the Promiſe or no; but it is reported, that the Chief Juſtice ſaid, if it 


had appear'd upon the Declaration, that there were no Aſſets, the Plain- 


riff would fail in his Action, but ſurely none would ſet out with that in the 
Declaration. 3 Leon. 67, 2 Lev. 20. 1 Ven. 152. 2 Lev. 3. 


ae FP As to the Third. e 
2. See 1 Bulſtrode 44, 45. Smith v. Jones, where the Defendant W® 
Husband to an Executrix, and the Goods of the Teſtator came to his 


Hands; and in Conſideration the Plaintiff would forbear to ſue him, he 
promiſed to pay a Legacy of ſeven Pounds; the Court held, that as the 


Defendant could not be ſued for this Legacy, the Promiſe made by him 
to pay the ſame is not good, Moor 691. Rotheram v. Stibbiung. 

28. Note; This was at a Time when the Judges held the Law to be, 
that an Executor was not chargeable with the Promiſe of the Teſtator, 


I ut 


[Ra ab 


on Actions on the Cale. 


„ 


—— ——_——_ 


bat at length it came to be reſolved, that an Executor was ſuable for a 
Debt due by the Teſtator upon a ſimple Contract, becauſe it was a Put 

certain in the Teſtator; Legate v. Pinchion, 2 Cro. 293, 294. but ſtill a 
Difference continued, where it was a Promiſe to do a collateral Act, and a 


collateral Promiſe not being a Duty, it was not performable by the Ex- 


ecutor, but in the Caſe of Fawcett and Charter, in 2 Cro. 663, It was re- 
ſolved by the Lord Hobart, and all the other Judges of the Common Pleas, 
and by the Barons of the Exchequer, that there is no Difference, but in 
either of them the Action is maintainable againſt the Executors. 

29. So where a Woman was Executrix, and promiſed to pay a Legacy, 
and had Aſſets, and died, and the Goods came to the Hands of the Huſ- 
band, and he ſuppoſing himſelf to be chargeable, promiſed the Legacy 
upon Forbearance ; this was held no good Promiſe in 1 Bulſr. 44. in the 
Caſe of Smith v. Fones, but the Law is now clearly otherwiſe, in 2 Lev. 
3. in the Caſe of Davis v. Reyner. 5 | 

zo. Vet tho? there muſt be a Debt, it has been held in the Caſe of Wollaſton 
v. Webb, that it need not be ſet forth in the Declaration, how the Debt 
accrued; for as the Day given is the expreſs Conſideration, that Debt is 


allowed in the actual Promiſe; but otherwiſe where the Debt it ſelf is 


the Conſideration of the Promiſe. Hob. 18. 

31. If a Man be arreſted upon a void Arreſt, and another, in Confide- 
ration of ſetting him at Liberty, promiſes to pay the Debt, there it is 
a Thing collateral ; but if the Arreſt comes in Queſtion, the Action will 


not lie, but he muſt avoid it by ſpecial Pleading; for the Arreſt being 


unlawful, there is no Conſideration whereon to ground the Promiſe. Godb. 
360. Randal v. Harvey. Oe” | 85 FT 

32. Mich. 1651. B. Hummers v. Hunton, Action upon the Caſe for a 
Promiſe ; ſetting forth, that the Defendant's Son died indebted to the 
Plaintiff, and the Defendant being his Mother, (but does not ſay ſhe was 
Executor or Adminiſtrator to him, or that ſhe had any Effects of her 


Son's in her Hands) promiſed, if the Plaintiff would forbear to ſue for his 


Debt, that ſhe would pay it. This was adjudged to be no Conſideration, 
| becauſe ſhe was not liable to any Suit; ſo that the Plaintiff had no 
Prejudice by ſuch Forbearance. Hard. 13. | 


33. In Conſideration, that the Plaintiff would endeavour to perſwade 


another to marry her, ſhe would pay the Plaintiff 40 J. this was held a 
good Conſideration, and the Delaration good, without ſhewing what 
Means he made uſe of. Ray. 400. Aglionby v. Towerſon, reported in 2 
Show. 95. by the Name of Kirby v. Towerſon. | 
34 But where the Conſideration was, that the Plaintiff ſhould con- 
ſent, and would not hinder the Defendant from marrying ſuch a Perſon, 
the Declaration is ill, if no Conſent is ſhewn, and the Place where. 2 Ley. 
22). Chapman v. Fot hergiſ. VVV 
35. Where the Conſideration was, that the Plaintiff would give her Con- 
ſent to the Marriage of the Daughter, and Heir Apparent to her Huſ- 
band, it was held a good Conſideration: For that the Mother hath, by the 
Law of Nature, an Affection and Intereſt in the Daughter; and the 
Confidence that the Daughter is ſuppoſed to have in her Counſel and 
Direction, was conſtrued a Means to incline the Daughter's Mind, either 
one way or other, and the Defire of her Conſent ſhews, that the Plain- 
tiff conceived it was; and therefore it ſhall be preſumed of great Impor- 
tance to him to have it, and conſequently that it was a ſufficient Conſi- 
deration. Griſley v. Lother, Hob. | 
18. and in Moor 857, And Note; 


was ſaid, the Husband being ber Father, who legally hath. the Power over 


the Child, and not the Mother, was alive at the Time of the Promiſe ; but yet 
ber Power is alſo great in Nature. | 


For Conſiderations touching Executors and Adminiſtrators, ſee hereaf- 
ter concerning Actions by and againſt Executors and Adminiftrators 


What 


10. the ſame Caſe is reported in 1 Brownl. 
; in the Margin of the Caſe in Hobart, it 
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not hinder the Purchaſe. 


_ Cro. Car. 250. 1 Bulſtr. 91. 3 Leon. 200. 2 Rolls Rep. 368. Cro. Eliz. 19. 
I 


good Conſideration. 


and the Defendant promiſed to dreſs his Meat at 2 d. per Joint, and find 


out any Fee, t 


| reaſonable Time. Hutton 108. Lit, Rep. 304. 1 M. 45. 1 Bullſt. 92. 


hat have been held good Conſiderations. _ 


; i Relating to a Conſideration ariſing from Por. 
1 Ro Abr. 19. pl. 6. dean any of a Suit, or the Time of Fong 
Raymond 203, 204. of Money. IH 
1 Rolls Abr. 19. pl. 79. The Delivery of Goods to the Defendant, 
pl. 8. To the Delivery of a Pawn to the Defendant 
p?l.9, The Mother's Conſent to the Marriage of 
t 33 her Daughter. | 
Godb. 216. The Plaintiff's procuring her Maſter to permit the Defen. 
fendant to have a Shop in his Houſe. I | 6 
Hutton 39. Moor 857. pl. 1176. 1 Brownl. 18. Hob. 10. The Plaintiff, 
procuring the Conſent of the Leſſor, that the Leſſee might aſſign his Term. 
x Rolls Abr. 20. pl. 10. The Plaintiffs promiſing that ſhe would per. 
mit her Son to ſerve the Defendant. 8 | | 


| Pl. 11. The Forbearance to ſue, tho' the Plaintiff had 
but a qualified Power of ſuing the Defendant. 

pP. 14. Plaintiff's ſelling Goods to B. upon a Pro. 
miſe, that if B. does not pay for them, the Defendant will. 

1 Roll's Rep. 354. 3 Bulſtr. 162. 1 Rol's Abr. fol. 20. pl. 15. 1. Plan- 
tiff's paying Money due upon a Bond, by Plaintiff and Defendant, upon 
a Promiſe, that the Defendant would pay a Moiety. 5 

1 Ros Abr. fol. 21. pl. 17. The Payment of the principal Sum due, 
upon which the Plaintiff promiſed to ſtay a Suit againſt C. the Co- 
obligee, againſt whom he had Judgment. | bY 
1 fol. 21. pl. 18. 1 Brownl. 31. Hob 250. Plaintiff's agree- 
ing not ro ſue out Adminiſtration during the Minority of the Infant. 

Moor 685. pl. 946. Holt v. Tilcock, 1 Leon. 240. March 55. But if the 1 
Wife was entitled to the Adminiſtration, ſuch Promiſe is not a good E 


Conſideration. + 1 11 
1 Rolls Abr. fol. 21. pl. 19. That the Wife of the Plaintiff would 


Pol. 22. pl. 24. That A. would pay 30. J. for a Bond of 
60 J. enter'd into by a Stranger, the Defendant promiſed to deliver it up. 
1 Leon. 238. Cro. Eliz. 194. Cro. Car. 8. Hutton 16. 101. 1 Lev. 198. 
I Leon. 61. Gill v. Horwood. That the Plaintiff promiſed the Defen- . 
dant, he would forbear to ſue him for a ſmall Time, and the Caſe of 
Brook and Dowſe, in 1 RolPs Abr. fol. 23. pl. 25. reported in Cro. Car. 241. R 
by the Name of Cooke v. Dowſe, hath been denied to be Law. Could, 48. 


fol. 23. pl. 30. The Defendant being in Arrear in ſeveral 
Sums to the Plaintiff, if he could not prove in a ſhort Time he had paid 
it, he would pay it, and the Defendant did not prove it in a Year. 


Fol. 24. pl. 31. That B. will pay Half the Reckoning at 2 
Publick Houſe, the Defendant an Executor would pay 10. which was 
due upon a Bond, where B. was a Co- obligor with the Teſtator, and 2 


NY fol. 25. pl. 37. The Delivery of an Inquiſition, where the 
Plaintiff had no Title to an Flegit, and a Promiſe to redeliver. 


fol. 26. pl. 38. The Accepting a Leaſe at 107. a Year, 


other Neceſſaries for him. 


5 fol 27. pl. 41. That the Sheriff will execute a Writ with 
e Defendant promiſes to pay him a certain Sum. 
fol. 28. pl. 44. That the Plaintiff will forbear a Suit for a 
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"a7 pl. 45. That the Plaintiff would forbear to ſue a Stranger, with 
an Averment that he did, and yet does forbear. 1 Syd. 45. Hob. 219. 
Popham 183. 1 Leon. 118. Godb. 12. Cro. Fac. 683. Hutt. 46. Cro. 
f pl. 46, 47. That the Plaintiff will forbear to ſue a Stranger 
for a little Time, with an Averment of a certain Time of Forbearance. 
so where a Man is under an Arreſt, and the Plaintiff diſcharges him, Wl 
upon the Defendant's Promiſe to pay, G0. | X | : ' 18 
Fol. 2. pl. 50. That D. had Lead Oar delivered to him by C. Admi- WH 
nifffacer of 8, who Jold It ts the FURNE d | = 
Pl. 28. pl. 53. That the Obligor will pay the Money to deliver up ths Ws 
Bond. * : TY RY 9 | 
1 Rolls Abr. 28. pl. 54. The Payment of a leſſer Sum for a greater; | 55 1 
and a Promiſe to releaſe and acknowledge Satisfaction on Record. Moor 5 = 
412. Cro. Elix. 409. „ 1 * EY 
1. 55. Payment of the Conſideration of one of the 2 1 
Bail, againſt whom the Plaintiff had an Execution, and a Promiſe to aſ- 5 1 
ſign the Bond, and diſcharge him from the Execution. 
Ls pl. 57. That the Plaintiff would forbear to ſue the 
Heir upon the Bond of his Anceſtor. 4 Leon. 6. 3 Leon. 67, 68. 2 Saund. 
136. 1 Ven. 159, 1 Syd. 31. 1 Lev. 1686. 77 ar: black 
„ pP l. 59. A. promiſes, that if J. S. ſhall win a Game at 
Buts of B. 'Twenty-one up, that A will pay B. 207. if not then B. pro- 
miſes to pay A. 20/. 2 Leon. 154. Moor 549. A. nav; bios 
55 pl. 60. That the Plaintiff will accept of the Defen- 
dant to be his Debtor for another, he being in Debt in the ſame Sum to 
the Plaintiff's other Debtor. x Vent. 153. 1 Ven. 15. Stile 249. Hard. 
73. 1 Saund. 210. t Lev. 262. 1 Jones 8). 1 Lev. 248. 2 Ven. 1. 
3 Leon. 105. Brett v. Peggrim, an Award ſubmitted to, and amongſt 
other Things, the Abitrators were going to order the Delivery up of 
two Bonds, that at the Requeſt of B. A. permits the Delivery of the 
two Bonds to be left out of the Award, and B. promiſes to deliver 
1 Leon. 297. Tooly v. Preſton. That the Plaintiff ſhould deliver the 1 
Defendant a Recognizance, and the Defendant promiſes to return it with 6 
in fix Days, or pay tooo,d. ]. Pe $ on 1h 
Cro. Eliz. 67. That the Plaintiff ſhall ſhew the Defendant a Deed, by 
which it may appear, that ſo much Rent is due; the Defendant promiſed to 
pay it, who was an Aſſignee, Hurlyn v. Albany; yet it is ſaid, if the Money 
had been due by Bond, and there had been a Promiſe to ſhew the Bond, 
it had not been good — Cro. Fliz. 150. Cro. Car. 10. 
1 Leon. 192. Rockwood v. Rockwood. The Father being ſick, declares his 
Intention to grant a Rent out of his Lands to B. his younger Son ; 4. 
the Eldeſt, in Conſideration he would not charge the Lands, promiſes to 
1 Leon. 220. Poyne v. Plain. In Conſideration that the Plaintiff, who 
had an Execution ready to be executed upon the Goods of J. S. would 
deliver the Goods to the Defendant, he promiſed to pay altho? 
the Goods were not liable to the Execution WITS 
Cro. Elix. 883. Riches v. Bridges. In Conſideration that A. will deli- 
ver twenty Quarters of Corn to C. which A owes B. C. promiſes to de- 
liver the ſame to B. at a Day to come. elv. 4. 128. Com. Telv. 3. 
Hutt. 63. Bawtry v. Scarlet. In Conſideration that B. would order his 
be 82885 * confeſs a Judgment, C. promiſed that Judgment ſhould riot 
pied 1 Rolls Rep. 495. In Conſideration that the Plaintiff would 
ous, the Defend xecution upon a Judgment that happen'd to be errones 
"DI ndant promiſed to pay, Oc. s we” | EY 
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1 Syd. 89. Siot v. Stevens. That the Plaintiff would forbear to ſue the 
Defendant, being an Executor for a Legacy. 1 Ros Rep. 27. 1 Ven. 4a, 
I Lev. 272. os 8 0 7 f | 4 

Owen Tak: Meres v. Conham. That the Plaintiff had delivered to the 
Defendant a Thing pawn'd to him. 5 

Popham 192. Anonymus. That the Plaintiff would do and perform al 
the Plaintiff's lawful Commands, &c. | 24 

48. Batterſey's Caſe. That the Plaintiff would keep a Priſoner all 
Night, that the Defendant had arreſted : Defendant promiſed to {aye 
him harmleſs. | | ks | 


Il hat Confiderations have been held inſufficient. 


1 RolPs Abr. 18. L. L. pl. 1. A Promiſe = the Mother, in Conſiderat 
of Forbearance, to pay the Debt of an Infant that was not liable. 
But this Caſe is reported in Owen, that the Infant gave a Bond, and 


that the Defendant being his Executor, promiſed to pay the Money; and 


this Caſe is cited in Popham 158. to be adjudged contrariwife. Cro, Eli 


126. 


1 RolPs Abr. 18. L. L. pl. 2. Forbearance to ſue an Infant upon a Bond, 
held no good Conſideration; but adjudged to the Contrary, in 3 Ley, 
164. Edmonds Caſe. 4 Leon. 5. S. C. Godb. 158. 3 

1 Rolls Abr. 19. L.U. pl. 3. Where a Promiſe by a Feme Covert was 
void, yet an Action lay againſt D. who undertook, that the Feme Covert 
ſhould perform it. 1 

1 Roll's Abr. 19. pl. 4. Money paid by an Infant, and in Conſidera- 
tion thereof, A. Promiſes to build him an Houſe ; this is no good Con- 
fideration. DE 

2 Leon. 205. Foley v. Windham, Cro. Eliz. 206. Hob. 216. In Conſide- 


ration of Forbearance of a Suit in Chancery, where it was not held 
5 2 


1 Rolls Ar. fol. 19. pl. 12. In Conſideration of Forbearance to ſue 


where the Bill was aſſign'd, but the Property remain'd in the Aſſignor. 
Palmer 185. Potter v. Turnor. Winch 3. The like Point where the 

Debt was due by Bond, and the Bond aſſigned. 8 
Pol. 21. pl. 16. vide Moor 468. Where the Father gave 

go J. with his Daughter, upon a Promiſe of her returning 10 J. back. 
x Rolls Abr. fol. 23. pl. 29. In Conſideration, that the Plaintiff would 
ſurrender up an Eſtate at Will, the Defendant promiſed to give him a 


FParſonage. 1 Brownl. 6. Cro. Eliz. 565. otherwiſe if there had been a 
Communication about this Leaſe at Will. 1 


pl. 29. In Conſideration that the Plaintiff would 


: * 


make ſuch a Leaſe at Will to the Defendant, as Counſel ſhould adviſe. 
_ Telo. 184. Smith v. Jones. In Conſideration of C's forbearing to {ue 


D. who had married B. the Wife of A. for a Legacy bequeath'd by 4 
that D. promiſed, &c. Cro. Fac. 25. Owen 153. 1 Bulſt. 44 


1 Rolls Rep. 215. In Confideration that B. to whom Goods were 
pawn'd, would forbear to ſell them for three Days, C. promiſes to pa), 


Oc. and he does ſtay, Ec. 5 


Stile 305. In Conſideration, that the Plaintiff would not diſtrain the 


Corn in Shocks, the Defendant promiſed to pay, Sc. 


Tooley v. Windham, Cro. Eliz. 206. Dyer 212. Hunt v. Baker. Codb. 
33. Sidenbam v. Worlington. In Conſideration of Forbearance. 


Dyer 328. Mountford v. Catesby. In Conſideration of the Defendant's 
quiet Enjoyment of Lands. ; | | 


Nep. 184. Smith v. Jones. In Conſideration of Forbearance, where the 
Defendant was not chargeable. 8 e 


I Cro. 200. Fetherſton v. Hutchinſon. Of letting a Priſoner go at large. 


ion 


— * 


2 


on Actions on the Caſe. 


1 Cro. 537. Grimſton v. Reyner. In Conſideration of the Defendant's 
EZ bang indebted upon the Arrearages of an Account. 

FC Godb. 13. Anonymus. In Conſideration of the Plaintiff's having granted 
to the Defendant a Term of Years in an Eſtate. 

| Anonymus, Of Forbearance, and does not aver he had given 


: ny 710. Caſe 992. Adams v. Dixon. In Conſideration of the Plairi< 


tiff's having been Bail. 
Moor 101. Caſe 974. Bowes v. Powlet. In Conſideration of Forbearance 
to ſue the Debt, being aſſigned to the King. 
I Rolls Abr. 25. pl. 36. Neſtbes v. Cockaine. In Confidefation that B. 
would pay C. 10. which B. with E.'s Husband was bound to C that 
E. promiſed to pay, Ec. 
Fol. 26. pl. 39. The Relinquiſhing a void Promiſe made by A 
40. That he ſhew'd the-Defendant's Goods, and in Con! 
ſideration the Plaintiff would take them in Execution, the Plaintiff pro- 
miſed to ſave him harmleſs. Cro. Fac. 652. 
Fol. 27. pl. 51, 52. In Conſideration that A. delivered Money to B. 
to pay to | otherwiſe if C. had given B. a Day of Payment. Cro. Fae. 
66). Palmer 281. Telv. 164. 
. 3 Leon. 88. Smith v. Smith, In Conſideration that A would commit 
the Education of his Children to B. and the Diſpoſition of his Effects, 
during their Minority, B. promiſed to procure Lands to be aſſured to 
one of the Children.” 
Moor 539. Roſs v. Moor. In Cenſideration that the Plaintiff would 
relinquiſh his Suit. Cro. Eliz. 561. Cro. Fliz. 869. Cn. Be 
Owen 144. Dog get v. Dowell. In Conſideration of the Plaintiff's lend- 
ing the Defendant Money, the Defendant promiſed to lend the Fs 
Money, or forfeit 5 /. 


Ney I * Oldfield*s Caſe, 1 Brownl. 3. Moſs v. Can bam. 


What other Cori derations have been beld good and ſcien _ 


_ what uot. ; | | 

1 RolPs Abr. i fol 22. pl. 22. 9 | Oro. liz. 821. Chadwick v. i 

1 Rolls Reg. 43. [ 883. Riches v. Bridges. 

1 Ven. 211, 212. Evanꝰs Cafe. N Rolt's Abr. „ ,,% - Tan 
Hard. 366: Trever v. Roberts. r 

4 Leon. 2. Anonymus. II Coo. 149. Boyle v. Bag ſhaw, 

1 Keb. 81, 82. . Telv. 1 * Pickas v. Guile. 

I Syd. 323. 1564. Brand v. Liſſey. 

I Lev. 20 „ $Chapm *  Soutbwicke. | Cro. Eg 218. Burde ag; 

2 Lev. 3 Ig Moolnough and bis Wi fe | Cro. Elix. 880. Lady Shandos v. 

v. Weldon. Simpſon. 

Hutton 39. Hall v. Woolen. | 2 EX: urs v. Hodges. 

I Cro. 138. Warcop v. Morſe. Co. Eliz. 466. Clifton v. Gibbon. 

2 Bulfir. 73. Jones v. Clarke. 470. Knight v. Ruſhworth. 
1 o. 906. Garnous v. Hodges. Hob. 105. Lampleigh v. Brathwaite. 
I Co. 660. Keble v. Brown. | I Cro. 178. Drabridgecourt v. Smal- 

Cro. Eliz. 747). Glaſcok v. Duffeild. Brook. 

Codbolt 358. Randall v. Harvey. | t Co. 6 54- Stanton. v. Suliard. 

File 416. Pinchard v. Fowke, | Cre. Eliz. 849. Rippor V. Norton. 
Stile 248. Roſyer v. Langdale. I. 19 Jennings v. Hartley. 
395. Boyle v. Scarborough. Hard. 13, 74. Reynolds 0. Proſper. 

Moor, Caſe 914. Bowes v. Powlet. | 9 C. — Bane's Caſe. 


1 Cro. 232. Beauchamp v. Neggin. Godb. 159. Caſe 220. Anon; 
I Rolls Rep, 413. Hodge v. Vavaſor. 1 RolP's. Rep 275 . 


Cro. Eliz, 125. Ireland v. Higgins. Godb. 358. Randall v. Harvey. 
700. Sherwood v. Woodward. | 2 Brownl. 219. Rivet v. Down. 


| Popham 
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Popbam 177. Goodwin v. Willoughby. | 1 Rolls Rep. 43 3. Beresford v. Cod. 
nnn. e 5 ÞL et none, 

Palmer 441. 8. C. Apt: 2. Lane v. Mallory, 

Hard. 73. S. C. | 4 © 991 e 

1 Lev. 222. 1 Syd. 337. Downes v. 1 Roll. Rep. 193. Saunders v. Eaſter. 
1 Beck. y | Bie. 3 
N Raym. 32. Traverſe v. Meres. Hard. 71, 2, 3. Reynolds v. Proſſer. 
I x Syd. 242. Quick v. Copleſton. | Telv. 10. Goring v. Goring. 
Wl | Telv. 164. Brand v. Liſley. b 19. Jennings v. Hartley. 


2 Bulſt. 41. Sir Fob Pooley v. Lady 1 Keb. 439. Stonehouſe v. Bodvil. 
_  Eilberd. © | Telv. 56. Pickard v. Cottells. 


"My Winch 1, 8. Potter v. Turnor. _ . | Cro. Eliz. 755. Brett v. J. S. and hi 
a | 3 Bulſt. 206. Lurgin v. Broughton. | Wife. 
Fl 1 Leon. Caſe 80, 61, 155. PE 531. Barrow v. Gray. 


I Rolls Rep. 215. Caper v. Dickenſon. Godb. 202, 290. Hatch v. Capel.. 
2 Cro. 206, 207. 12 Cro. 273. Bond v. Paine. 


. 2 Bulſt. 218. Chapman v | Cro. Eliz. 644. 5 
Wh  Gouldsb. 437. Shutford v. Borough Bar- Telv. 49, 50. Game & Ux. v. Hany, 
1 | nc,aby. F | Moor, Caſe 505. Sheffield v.Priſe & Li. 
ql : ODyꝛen 29. Smith's Caſe. 3 Bulſt. 222. Hodge v. Vavaſor, 
i 1 Bult. 44. Tebv. 184. Smith v. Jones. Godb. 3 1. Sdenham v. Worlintqq, 

th b ; Hutton 47. 3 Bulſt. 206, Lingen v. | 1 Roll. Abr. fol. 22. Carter 233, 

} Broughton. II Leon 141. 1 Hd. 18. Stile 295. 
oh SE, 2 Brownl. 279. Rivet v. Down. 1 Keb. 866, 2 | 
WH | Telv. 25. King v. Hobbs. \ | Cro. Eliz. 714. Collins v. Mills & Us, 
7 1 Rolls Rep. 413. Hodge v. Vavaſor. | "3 
i © Pal Secondly, Of the Promiſe. 
uh e In treating of the Promiſe, it is to be conſider' d; 1. That the Matter 
jp 5 promiſed muſt be good and lawful; 2. Poſſible; 3. Certain, and of 


ſome Signification, and not Frivolous and Nugatory. 


I. For if one promiſes to do a Thing that is unlawful, ſuch Promiſe 
is void; and therefore if one promiſes to do that which is in itſelf Main- 
tenance, that Promiſe is void. Hob. 12. Dyer 356. 
2. If a Sheriff for ten Pounds promiſes, that a Priſoner ſhall eſcape, 
this Promiſe is not good. 10 Co. 76, 102. Dyer 356. Cro. Bliz. 200. 
Fetherfton v. Hutchinſon. © + 3 
3. A Promiſe to a Sheriff to ſave him harmleſs, on his making ſuch a 
one a ſpecial Bailiff at his Requeſt, is good. Cro. Eliz. 118, Dabridgecourt 
v. Smalbrooke. | n Er Ks OE > TOE 
= But a Promiſe made to the Plaintiff, that if he would ſuffer the Defen- 
| 9 dant to go at large, he ſhould appear at the Return of the Proceſs, or 
FI pay ten Pounds, is good, and not againſt the Statute of 23 H. 6. but if 
Jl the Promiſe had been made to the Sheriff, it would not have been good- 
=. Cro. Eliz. 190. Milward v. Gerke, becauſe the Plaintiff might diſpenſe 
Wo with the Defendant's Appearance. a 2 
1 — 4. A Promiſe made to the Under-Sheriff, then in Poſſeſſion of Goods by 
0 N an Elegit, that in Conſideration the Plaintiff, at the Defendant's Requeſt, 
| 3 would ſue out another Writ of Elegit, and deliver it to the Defendant, 
| aAAl2agnc Authorize a third Perſon to receive the Goods, he promiſed to cauſe 
OE the Goods. to be found by an Inquiſition, and to deliver the Goods. to 
the Perſon ſo authorized; this Promiſe engages him againſt the Duty o 
his Office, and tho? a Part of the Promiſe be not unlawful, yet it depen- 
ding on that Part which was unlawful, the Whole is Vicious. T. ones 
24. Morris v. Chapman. ES eee . 
5. If one, who is a Miniſter of Juſtice, promiſes to do a Thing that 15 
unlawful in his Office, or another promiſes to ſave him harmleſs, * 
5 1 | h x | | 0 | 


— 


—— ——— ind 
— — ͤ—— —— — 


. 
4 | 
10 
l 
10 
* 


* g 7 «9ꝙ̃ßdẽ.˙ ww 


— —  — 


* 0 — os N N 0 
1 a „ * SW, 9.4% * tf LA ; 5 TS, 2 . 
= : : — ! —— 
f 4 * a * 
& ; > "Ap we F 0 i 
o 0 { & k if 4 : # * „ „ x 5 
, : 7 N 10 ; a E. 8 \ . 
: | % , 8 * + 61/448 ' 4 Fa wk * 
* — . N n . * 1 * * 9 
* " ad 


4 2 . +. 


doing, ſuch Promiſes are void; as where A, had levied a Plaint in the 


4y Court againſt B. and a Precept to attach the Goods of B. was 
a C. the Bailiff, And whereas he had atrach'd Corn in Shocks 
and deliver'd them to A. to redeliver them at-the dec A. promiſec 
to fave him harmleſs, no Action lies againſt A. for not aving C. harmleſs, 
| becauſe the Attaching the Corn in Shoeks was unlawful ; but if it had not 
been ſo, yet C. ought, as Bailiff, to have kept them, and not to have 
deliver'd them over to the Plaintiff. Mead v. Bygott, 1 Cro. 230. 1 
6. But tho? the Conſideration be unlawful, yet in this Caſe, a Promiſe 
to fave harmleſs from an Impriſonment done at the Defendant's Requeſt 
was held ts be good; as where A. brought B. to a common Inn, of 
which C. was the Hoſt, and affirms to C. that he had arreſted B. by Vir- 
tue of a Commiſſion of Rebellion; and in Conſideration that C. would 
keep B. as a Priſoner, by the Space of one Night, A. aſſumes, and pro- 
miſes to ſave C. harmleſs, if B. recovers againſt C. in an Action of falſe 
Impriſonment, C. may have an Action againſt 4. for tho' the Keeping 


B. was unlawful, it did not appear to C. to be ſo. Hutt. 55. Fletcher v. ; 
Harcourt, Winch 48. Note; this was upon Non-aſſumpfit pleaded; &: whe | 


ther.it would have been good; if it had appear'd upon the Pleadings to be 
an unlawful Arreſt. - MT Cage ts NY e © aL 
J. But if it appears, that the Act which is to be done is unlawful, upon 
the Face of it; as if A. in Conſideration that B. will beat C. promiſes 
to ſave B. harmleſs, that would be a void Conſideration, and conſequent- 
ly the Promiſe built upon ſuch Conſideration would be void. Hutton 56. 
„„ EE | 1 


8. So in the Caſe of Allen v. Reſcous, in 2 Lev. 17/4. this Promiſe was 


adjudged void, where the Defendant in Conſideration of 20 s. promiſed to 

pay the Plaintiff 46 5. if he did not beat J. & out of ſuch a Cloſe. | 
9. But where the Caſe was, that A. having a Fieri Facias for 611. a- 

gainſt the Goods of B. and deliver'd the Writ to C. to whom it vas di- 


rected, and A. told C. that ſuch Woolten Cloths were the Wares of 


B. and liable to the Execution ; and in Conſideration that C. would levy 
the Money upon thoſe Goods, A. would enter into a Bond to indempnify 
C. upon Requeſt ; and B. having ſued C. and at's 5a in Treſpaſs upon 
an Action brought by C. againſt A. upon his Promiſe, it was held to be 
a good Promiſe, 2 Cro. 652. Arundel v. Gardiner. 


10. If A. be ſued on a Bond, and I become Bail for him, and Judg- 


ment and Execution be had againſt me, and the Plaintiff promiſes me, 


that if I will pay him, he will aſſign me the Bond and Debt therein, and 


makes me a Letter of Attorney to ſue for it in my own Name; this is 


{aid not to be a good Promiſe, and againſt Law, being as it ſaid Cham- 


* 


perty. Dixon's Caſe, Mich. 39 Eliz. B. R. Cro. Elix. 538. 

I. Yet ſee the Caſe where A. obtained a Judgment againſt B. in the 
Marſhal's Court, and afterwards, in Confideration of Money in Hand paid 

by C. A. Promiſes to aſſign this Judgment to C. this was held a good 


Promiſe, for that it was lawful ſo to do, and a Letter of Attorney 


might be made to C. to take out Execution in the Name of A. which 
might be done* without Maintenance. Loder v. Cheſlin. 1 Syd. 212. 1 Keb. 
12. And tis likewiſe proper to be known, that where-eyer the Conſi- 
deration, which is the Ground of the Promiſe, or the Promiſe, which is 
the Conſequence or Effect of the Conſideration, be unlawful, the whole 
Contract is void. 1 Bulſt. 38. N Fn ON, 
13. A Promiſe or Bond, not to uſe a Trade in a particular Place, is void, 
if it be without a Conſideration ; and if it be a general Reſtraint from 
uſing his Trade, it is void, tho' there be a Conſideration. Prugnell v. 
Gofſe. Allen 67. Stile 11. 2 Bulft. 136. Rogers v. Parry. 
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poſſibility. . Co. Lit. 206. b. Perk. Sect. 735. 


14. Where A promiſed B;. that in "Conſideration B. would 'procure 


þ 4 to be preſented, and inſtituted to ſuch a Chapel, which is a Dona. 


tive, and of the King's Gift, 24. would pay B. 207. upon Requeſt; and 
B. ſhews that he did procure him to be preſented, &c. no Action lies a. 
ainſt A. for the Breach of his Promiſe, becauſe it was Simony in itz 
ature, and Illegal. 3 Cro. 33), 353. Muckaller v. Toderic x. 


2. It muſt be poſſible to be perform d. 
1. As a Promiſe to go to Rome in three Days, is ſaid to be void; 6 


? 


if a Promiſe be, that a Man in London ſhall cover a Houſe in Hampſhire, 


while he is there at London, it is ſaid to be void, becauſe impoſſible. Beni, 


59, 90, 139. Bro. Aion upon the Caſe, 107. 


2. So if A. the gth Day of May, promiſes to ſtand to the Award of 3. 
ſo that it be made before the 1oth Day of May next, and that A. have 


Notice fifteen Days before; or if A. for good Conſideration promiſes to 


make an Eſtate of White=Acre in D. worth 10 J. a Year, whereas in Fa8 
it is worth but five Pounds a Year; or if A. promiſes to be nonſuited in 


ſuch an Action, and there be no ſuch Action in Being; or if A pro- 


miſes to aſſure ſuch a Piece of Ground, and there be no ſuch Piece of 
Ground; in theſe and the like Caſes, ſuch Promiſes are void for the Im- 


© * 


3. Vet where the Matter promiſed may be reduced to a Certainty, 
tho? it be upon a Condition that is impoſſible, the Promiſe ſhall be good; 


as where A. is indebted to B. in 10 J. and upon this C. promiſes B. that 
in Conſideration he will forbear A. till ſuch a Day, if A. does not pay 


him upon that Day, he himſelf will pay him upon that ſame Day; this 
is a good Promiſe, upon which B. may have an Action againſt C br tho 

A. had the whole Day to pay it, and then it was impoſſible for C to 
pay it upon that Day, on Default of 4's not paying it on the ſame 


8 Day; yet the Subſtance of the Promiſe being to pay in Default of 4 
and the Time limited being impoſſible, is void, and then it ought to be 


paid upon Requeſt, upon As not paying it at the Day. 1 Rol's Abr, 
15. Pl. 6. NN e . 
„ 8. As to the Certainty, _ 

1. Where a Man promiſes he will pay a Sum of Money, and does not 
ſay when, it is good enough, and muſt be paid preſently; ſo if a Man 
makes a Leaſe for Years, and ſays not when to begin, this is certain e- 
nough, and it ſhall be conſtrued to begin preſently. 10 Co. 56, 102. 

2. But if A. promiſes B. to deliver him Goods, or make him a Leaſe, 


or the like, and no Time is ſet when it ſhall be done, the Promiſe is cer- 
tain enough, but the Party has all his Life-time to perform it in. 6 Cv. 3. 
10 W, 17, | Fol | 


3. If A. be about the Buſineſs of B. and B. promiſes A that he will 
repay him whatever he lays out, this is certain enough. Het. 122. 

If one in Conſideration promiſes to deliver Goods, in Conſideration 

the other promiſed to pay Money in a ſhort Time, this Promiſe is {aid to 


be void for the Incertainty ; ſo where A. ſells a Horſe to B. for the Price 


that B. ſhould value him at. 1 Bulf. 92, 9). 2 Cro. 250. mT 
5. Where the Plaintiff Declared, that in Conſideration of 40 5. paid 


the Defendant, he promiſed to deliver the Plaintiff twenty Quarters o 


| a good Promiſe, and certain 
enough. Godb. 950. Totuam v. Hopkins. ö : 
6. If A. in Conſideration that B. will marry his Daughter, promiſes 


Barley the next Seed-time ; this was held 


to give with her a Child's Part; and that at the Time of his Death, he 


will give her as much as to any of his Children, except his eldeſt Son, 
this is a good Promiſe ; for tho a Child's Part is in itſelf altogether un- 


certain, yet the Promiſe being to give ſo much as to any of his Ch rs 


; omiſe is certain enough, it being averr'd what the reſt of the Chil- 
e the Eldeſt. Popham 148. Svefter's Cale, n 
5. If A. promiſes B. all that 4, recovers in ſuch a Suit, or upon a 
Compoſition upon ſuch/a Bond, this is certain enough, becauſe it may 
de made ſo. Morris v. Badger, Trin. 9 Fac. 1. _ Palmer 1881 , — “ 
g. If A. in Conſieration that B. will marry his Daughter, aſſumes and 
promiſes to give to B. twenty French Pieces, this is a good Promiſe, for 
this, according to our uſual Speech, ſhall be intended [French Crowns, 
which are the common Coin of France, and here known. Tin. 6 Car. 
between Poynter and Pointer. Cra. Gar. 194. adjudged. . 7” = 
9. If the Plaintiff declares, that whereas there was a Communication 
between the Plaintiff and Defendant concerning the Bark of certain Wood; 
and that thereupon it was agreed, that the Defendant ſhould give to the 
Plaintiff two Shillings per Seam, for all the Bark of ſuch Wood, as the 
Plaintiff ſhould cut; and that thereupon the. Defendant aſſumed, and 
promiſed to have ready upon a certain Day, Articles purporting the 
Agreement, and an Obligation for Performance thereof, Gc. the Declara- 
tion is not good, becauſe not ſaid in what Sum the Obligation was to be; 
and a certain Sum cannot be intended, becauſe the Number of Seams are 
altogether uncertain. Trin. 17 Car. between Pleaſe and Palſty. 1 Sys. 
210. per Curiam; but being after a Verdict upon the general Ifſue, it was 
adjudged for the Plaintiff z but per Curium, upon Demurrer, or a ſpecial 
Iſſue, it had been naught. 1 Keb. 776. Hob. 69. 1 Brownl. 11. Mod. Jo. 
10. But if there be an Agreement to enter into an Obligation for Per- 
formance of a Thing of certain Value, without mentioning in what Sum, 
it ſhall be intended according to the Value. Trin. 17 Car. 1 Syd. 270. 
, . $1 5: 4: 
11. In an Aſſumpſit, the Plaintiff declared, that the Defendant in Con- 

fideration, Sc. fix Months before the Return of King Charles Il. aſſumed 
to pay 20 l. to the Plaintiff, if Charles Stewart foret Rex Angliæ infra 12 
Menſes tunc prox* ſequent” Gb. Paſeb 12 Car. 2. between Andrews and 
Hern; adjudged a good Promiſe, and that it ſhall be taken according to 
the ſubject Matter, viz. That the King, that was then out of Poſſeſſion, 
mould be in Poſſeſſion within ſix. Months. 1 Keb. 56, 65. 


ee ee 


— on Actions on the 


w 
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There are two Sorts of Promi ſes, Expreſs or Implied. 


1. An expreſs Promiſe is where a Perſon promiſes, that he, or ſome 
other Perſon will pay a Sum of Money, build a Houſe, Seal a Bond, make 
a Leaſe, or ſuch like, for ſome Conſideration annex'd to ſuch Promiſe. 

2. And an expreſs Promiſe will give an Action, when otherwiſe the 
Plaintiff muſt have had recourſe to ſo ſome other Action; as where a 

Box and Goods is deliver'd to a Man which he promiſes to diſpoſe of; 
*tis no Plea for the Defendant to ſay, that the Defendant was the 
Plaintiff's Bailiff, and that therefore he ought to be charged in an Action 
of Account. Wilein v. Wilkin. 1 Salk. 9. e 
3. And an expreſs Promiſe will lie for Rent, altho' there be a Leaſc. 
1 Lev. 205. Chapman v. Southwick, 5 VVV | 

4 An expreſs Contract takes away the Contract implied by Law; as 

here an Action was brought againſt an Infant; and the Caſe was, that 
his Mother bound him to a Ruſſaa Merchant, and the Rſa Merchant 
committed the Care of the Infant to the Plaintiff; the Action muſt not 
be brought againſt the Infant, but againſt the Ruſſia Merchant. Allen 

94. Duncomb v. Tickridge. | | = 

5. An implied Promiſe is ſuch as is raiſed by Implication of Law up- 
on the Nature of the Caſe, as where a Man fell, and delivers Goods td 
another, tho* he cannot prove an expreſs Promiſe to pay for them, the 
Law will implie a Contract or Promiſe to pay for them; and where the 
Price is not aſcertained between the Parties, the Law implies that the 


Defendant 


rn . 
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Defendant promiſed to pay for ſuch Goods, ſo much as they were worth 
ſo if a Man ſets another to work, and no Price is agreed, nor no Er. 
preſs Promiſe to pay, the Law implies, that the Perſon, who ſets the 
Man to work, contracted with him, and promiſed to pay him ſo much 
as he deſerved. „VVV 
6. The Father gave Goods to the Son, in Conſideration that the gon 
would pay the Plaintiff 20 J. this was held to be a good Promiſe, raisd by 
Implication of Law, for if by any Intendment, there may be a Debt 
due to the Plaintiff, the Aſumpſit ſhall be good; and tho' the Contrag 


was not between the Plaintiff and the Defendant, yet there was a Contrad. 
£ 


and the Goods were given for the Benefit of the Defendant ;| and here i: 
Promiſe made by Implication of Law to the Plaintiff, tho' there be 5 
a Promiſe in Fact. Stile 296. Starkey v. Mill. © e ee e 

J. Where a Bargain is made, and Earneſt given, yet the Remainder 
of the Money muft be paid on taking away the Goods, unlefs any other 
Time is appointed for the Payment of the Money; for the Farneſt 
gives the Vendee only a Right to demand ſuch Goods; but if he does 
not come in a convenient Time to fetch them away, and pay the reſt of 
the Money, the Contract is diſſolved. 1 Salk. 113. Lang fort v. the Ad. 
miniſtrators of ) I. ee eee e 


On implied Promiſes you may declare by way of a general Tndebitatus 


Aſſumpſit, and here ſhall be inſerted the Caſes that have been adjudged 
where a general Indebitatus Aſſumpſit lies © 


1. It is ſaid in Salteld, that an Action upon an Indebitatus Aſſiſi 


will lie in no Caſe, but where Debt will lie for the ſame Thing. 1 | 


Salk. 23. 3157 | 6h SY 
2. Where one receives Money to the Uſe of another, it will lie againſt 
the Receiver. 1 Salk. 24. „ e COB 
3. And where one pays Monies upon a Miſtake it will lie, or where 
the Defendant received the ſame by any Deceipt uſed to the Plaintiff, 1 
Salk. 22. Tomkins v. Barnet. 3 ö;ͤ 
4. As where a Man pays Money upon a Policy of Aſſurance, ſuppoſin 
that there had been a Loſs, when there was none, in ſuch Caſe, this ſhal 


— } 


be Money received to the Uſe of the Payer, becauſe the Money was 


paid on a Miſtake ; the like, if it had been received by a Fraud in the 
Receiver. Skinner 412. Tomkyns and Barnet, 5 V. s . 
F. But where a Man pays Money knowingly on an illegal Conſidera- 
tion, there the Party that receives it ought to be puniſhed for his Offence, 
but the Party that pays it is likewiſe particeps Criminis, and there is no Rea- 
ſon he ſhould have his Money again; as where a Man pays Part of the 
Money upon an uſurious Bond, he ſhall not have it back again, tho by 


the Statute of Uſury he may avoid the Bond. 1 Salk. 22. Tomkins v. Barnet. 


6. It lies on a Promiſe to pay 50 J. in Conſideration of a Note of 500 
under a third Perſon's Hand delivered by the Plaintiff to the Defendant ; 
for the Note being Evidence of a Debt having been due, the Parting with 
it is a good Conſideration. 1 Salk. 25. Meredith v. Short. | 

J. It lies not for Money due upon a Wager, becauſe it there becomes 
due in a collateral Reſpect; for to make that Charge good, there muſt 
be Work done, or ſome meritorious Act, for which Debt would lie. 
But it will lie againſt him who holds a Wager by him that won .. becauſe 
it was at firſt a Gift on a Condition precedent; and the Caſt of a Die, 
or whatever elſe be the Proof of the Party winning it, veſts the Property 
in the Winner, if the Money be ſtaked down immediately. 5 Mad. 13: 
IWalker v. Walker. | BY | a 

8. A. Promiſes B. that when A. receives 100 J. which C. owes, that he 
will pay B. 10 J. an Indebitatus Aſſumpſit will not lie on this Promiſe, 
otherwiſe if it had originally been the Money of B. Skynner 196. 4 

3 | | 9. A 


on Actions on the Cafe. 


9. An Indebitatus Aſſumpfit for Freight is good, without mentioning 
what the Freight conſiſted of. 1 Ven. 100. Prior v. Sheers. 

10. It lies for the Lord of a Copy hold Manor, for a Cuſtomary Fine. 
umb. 151. 1 Show. 35. N | | 
11. It lies pro opere & labore in ſerving on a Commiſſion. Cumb. 186. 
12. It lies againſt the Holder of Stakes upon a Wager. Cumb. 303. 


Walker v. Walker. 5 ? 
13. If a Man receives more Money from me in a Reckoning than he 


ought, or more for Fees than he ought to take, it has been held an In- 


debitatus Aſſumpſit will lie. Cumb. 447. 


14. An Indebitatus Aſſumpſit lies not upon a corrupt Bargain, or for 


Money gain'd by a cheating Trick. Cumb. 341. & 
15. It lies for Money received to the Uſe of him named in the Policy ; 


for Money paid as a Præmium on a void Policy. 1 Show. 157. Martin 


v. Sitwell, Skinner 412. 


16. An Indebitatus will not lie for Rent; but (tis ſaid) it was held to 
lie upon a perſonal Promiſe grounded upon a real Contract, and the ex- 


preſs Promiſe muſt be alledged and proved, 3 Modern 240. and the Party 
declared for ſo. much for the Occupation of a certain Houſe ; and where 
no certain Sum is reſerv'd, a Quantum Meruit will lie for the Occupation, 


coc. 3 Mod. 73. Maſon v. Beldham. See 2 Show. 135. Pilkington v. Peach, 
3 Lev. 150. Johnſonm v. May, & whether it is abſolutely Neceſſary to 


prove an expreſs Promiſe. _ | 
17. It lies for Money lent. 2 Brownl. 40. Anonymus. But it will not 


lie for Money lent to an Infant, tho* for Neceſſaries. Salk. 219. Darby ; 


v. Boucher. 


18. It is ſaid in Skinner 326. in the Caſe of Fancam and Fifter, that 
Ch. Juſt. Holt held, That where a Man agrees to pay ſuch a Sum at 


three ſeveral Days, he may not declare for this Sum till the Days are 
| paſſed, but when the Days are paſs'd, a general Indebitatus Aſſumpſit lies : 
But if it be agreed, that upon Failure of Payment of any Part, then to 


pay the Whole. & If it lies not for the Whole. Trin. J Geo. 1. Mod. 


Cafes in Law and Equity, 56. 


Of Mutual Promiſes. 


1. Executory Contracts differ from mutual, Promiſes, where one Pro- 
miſe is the Conſideration of the other, tho' in both Caſes ſomething is to 
be done by both Parties after the Time of making the Promiſe. In the 
Firſt, the Conſideration of doing an Act, is the Foundation and Ground 


for the Performance by the other; as where one, in Conſideration of a 


Thing to be done by me, promiſes to pay me Money, or do ſomewhat for 


me; now before I can have an Action for this Money, and for the Parties 


not performing what he was to do for me, I muſt aver, that I did that which 


| Thad undertaken to do, at the Time and Place appointed for that Purpoſe. 


But in the ſecond Inſtance, if another, in Confideration that I promiſe to 


do ſuch a Thing, he promiſes to do another Thing for me, or to pay me 
Money at ſuch a Day, I need not alledge that I perform'd what I had 
promiſed, but I may have an Action againſt him for his not performing 
his Promiſe to me; becauſe the Conſideration and Foundation of his Pro- 
miſe to me was the Promiſe I made to him, and he accepted that as a Con- 
ſideration, and has a Right of Action againſt me for my Non-performance. 

2. In Aſſumpſit upon mutual Promiſes, where the Plaintiff was to deli- 
ver Corn, and the Plaintiff had paid Part, and was to pay ſo much, the 
Reſidue, the Defendant pleaded, confeſſing the Bargain, but that the De- 
fendant had not paid the Reſidue ; the Plaintiff replied, that ſuch a Day 
he tender'd the Reſidue, but does not ſay where; held that it is imma- 
terial; for there needed no Averment that he was ready, becauſe they 


were mutual Promiſes, and the Partics had mutual Remedies. Cumb. 256. 


Mansfield v. Stephen. 
„ 4 H 3. But 
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3. But yet where there are mutual Promiſes, if one Thing be the Con. 
ſideration of another, there a Performance is neceſſary to be averr'd: as 
where the Defendant agreed to pay the Plaintiff ſo much Money in ſix 
Months, the Plaintiff agreeing to transfer ſo much Stock, and the Plain. 
tiff at the ſame Time gave a Note to transfer ſo much Stock, the Defen. 
dant paying, Oc. the one muſt aver a Transfer, or a Tender, and the 
other Payment, or a Tender. Sa/k. 112. Callonel v. Briggs. 

4. So where the Plaintiff promiſed he would pull down two Walls, ang 
build an Houſe, and the Defendant promiſed to pay him 87. and then an 
Averment of mutual Promiſes ; there the Plaintiff ought to have ſhew, 
he had pull'd down the Walls, Sc. 1 Ver. 117. Peter v. Opil. 2 Saund. 353 = 
2 Lev. 23. — And in the following Caſe, the Ch. Juſt. Holt is ſaid to have 
laid down this Rule in Executory Contracts, if the Agreement be, that one 

ſhall do an Act, and for the doing thereof, the other ſhall pay, Oc. the 
doing of the Act is a Condition precedent to the Payment, and the Part 
who is to pay, ſhall not be compelled to part with his Money, till the 
Thing be perform'd for which he is to pay. Vide 15 Hen. ), 10, 6. 1 Vn. 
' 177, 214. But upon this Rule there are two Diverſities. ; 
Firſt, If a Day be appointed for Payment of the Money, and the 
Day is to happen before the Thing can be performed, an Action may be 
brought for the Money betore the Thing be done ; for it appears the Party 
relied upon this Remedy, and intended not to make the Performance 2 
Condition precedent. 48 E. 3. 23. 7 Co.1o.b. 1 Vent. 147. 1 Saund. 319. 
Secondly, Where a certain Day of Payment is appointed, and that Day 
is to happen ſubſequent to the Performance, of the 'Thing to be done by 
the Contract, in ſuch Caſe, Performance is a Condition precedent, and 
muſt be averred in an Action for the Money; and ſo is 1 Fones 218, to 
be underſtood. Vide Dyer 76. pl. 3o. contra, and 1 Roll. 414, 415. But theſe 
and ſome other Books which are contrary (ſays the Book) are not Law; 
for every Man's Bargain ought to be perform'd as he intended it ; when 
he relies upon his Remedy, it is but juſt that he ſhould be left to it ac- 
| cording to his Agreement; but on the Contrary, there is no Reaſon a 
Man ſhould be forced to truſt, where he never meant it. And therefore 
if two Men ſhould agree, that the one ſhould have his Horſe, the other, 
that he will pay ten Pounds for him, no Action lies for the Money till the 
Horſe be deliver'd ; vide Dyer 30. pl. 203. 2 Mod. 33. was denied, Judg- 
ment pro Quer in C. B. and now affirmed upon a Writ of Error in B. R. 
1 Salk. 117. Thorpe v. Thorpe, Lut. 251, 252, 253. 

5. Where it has been held, that upon mutual Promiſes, Performance 
need not be preciſely alledged by the Plaintiff, . 1 Lev. 88. Anonymis. 
1 Roll's Rep. 336. Spaniſh Ambaſſador v. Gifford. 2 Mod. 34. 

6. Mutual Promiſes muſt be both binding, as well of one fide as of the 
other. Salk. 21. Harriſon v. Cage and his Wife, and both made at the 
ſame Time. Hob. 88. Nichols v. Rainbred. „ 

J. In an Action upon the Caſe, upon mutual Agreements, the Evi- 
dence was a Note, ſignifying that A. R. had bought of H. one hun- 
dred Pieces of Muſlin at 405. per Piece, to be fetched away by ten 
Pieces at a Time, and to be paid for as taken away; it was held that 
the Property in this Caſe is alter d, and they remain only a Security for 
the Money, and that if they are not taken away in a reaſonable Time, 
the Party may have an Action for his Money, but cannot ſell the Goods; 
and tho' there be no actual Promiſe to deliver them, yet in as much as 
they were to be paid for when taken away, the Law implies a Promiſe 
to deliver them. Trin. 8 W. 3. Knight v. Hopper, Skinner 647. 

8. Where there are mutual Promiſes, and one of the Parties dies, 
whereby the other Party could not charge the Executor on the Promiſe 
of the Teſtator, 2 the Promiſe by the Survivor ſhall continue; as ad- 
judged in the Caſe of Betti/worth v. Campion, Telv. 133. 
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And here it will be N eeeſſary to ſhew ſomewhat concerning the Notice 


Firſt, As to the Notice; 


1. All Contracts being Executed or Executory : Executory, as where 


All, or Part of the Thing agreed upon is to come; as that if you ſhall. 


build me a Houſe, or that if you bring me in ſo much Corn, by ſuch a 
Day, I ſhall pay you ſo much Money, or the like: Executed; as where 
you promife to pay me 204. in Recompence of a Houſe I have built at 


your Requeſt ; or where you promiſe to ſell me your Horſe for 10. 


jaid down and received. 


2. In the Firſt of theſe Contracts, no Notice need be given. But in 
ged, that you have built the 


the Second, Notice muſt be given and alled | 
Houſe, or that you have delivered the Corn, Ec. See 3 Bulſt. 44. 
3. Where the Matter to be done doth reſt in the equal Knowledge of 


the Parties what is to be done, there no Notice need be given by the 


one Party to the other, what is done. 
4. But where it is more in the Know: 


owledge of him to whom it is to be 


Gone, there it is neceffary that he give the other Notice what is done. 


5. When it reſts upon a Matter to be done between the Parties them- 


| ſelves, Notice is to be given to the Party who is to make a Payment of 


Money, upon an Act to be done by the other, to whom the Pay- 


ment is to be made; bur otherwiſe where vis to be done by a Stranger, 


for there he is to take Notice at his Peril. Poole v. Hag ger, 2 Cro: 492. 


6. Where a Duty doth arife upon a private Act of the Plaintiff, there 


Notice muſt be given of it before the Action can be brought; for elſe che 


Breach may be ſo private, that the Defendanr by no Poſſibility can know 


it without Notice. 


7. Where a Thing is to be done by a Stranger, and lies as much in the 


Knowledge of the Defendant as of the Plaintiff, he is not. bound to give 


Notice to the Defendant, March 108. as whiere the Plaintiff ſold the De-- 
fendant Barley, who was to give him as much for it as any other did; 
the Declaration is not good, ſhewing that F. S. gave ſs much for it, 
without Notice of it; but if it had been that the Defendant was to give 
ſo much for it, as J. S. gave, it is ſaid that the Defendant ought to en- 


quire of 7. S. and no Notice is neceſſary. 4 Cro. 43. — v. Henning. 


8. In Caſe where a Penalty is to be recovered for the nor doing the 
Thing, there Notice muſt be given. 1 Cro. 3% 385. 4 Cro 492. 1 Buiſtr. 


12, 13. Hob. 51, Hut. 80. 


In what other Inſtances 4 Notice has been held Neceſſary, and where 


not, relating to 


Cole's Caſe, Cro. Eliz. 9j. A Promiſe to ſave harmleſs. 
Co. Elix. 298. Stafford v. Bottone. Aſſurance of Lands. 

Ts 834. Baſt v. Thoronghgood. The Sale of Lands. 

Telv. 168. Brenley v. Todd. Marriage. 


Alen 21. Fyner v. Fefſrys. Payment of Money in Conſideration of 


Forbearance. 


fo much as Sir J. H. owed the Plaintiff 


Stile 184. Johns v. Leviſton. A Promiſe to enter into a Judgment for 


Stile 53. Tanner v. Lawrence. A Promiſe to pay ſo much for every. 
Cloth he ſhould buy for the Defendant. Allen 2 = A Or, r every 


Seile 114. Pdrmiter v. Creſſey.. A Promiſe to deliver Wines. 
2 Rolls Rep. 462. Eykins v. Moor. A Promiſe to fave harmleſs, + 


1. Leon. 123. Dollaby v. Haſſeu. A Promiſe bein 1 
content the Plaintiff, © ſe being to pay what would 


by ; 2 Cro. 
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Cro. Bliz. 132. De Bavoy v. Haſſell, ſignifying that the Plaintiff . 


— 


y 


content to take ſo much. 
. 43S. v. Henning. Relating to the Price of Barley, that 
- the Plaintiff ſhould have of any Body elſe, 1 5 
Minuch 102. Brown v. Ware The Payment of Money upon Re. 
Haverleigh v. Laighton, 1 Bulf.. aF queſt. 1 | 


Secondly, As to Requeſt. 


8 


1. In all Cafes, where the Ground of the Action is for a Debt, there 
the Law induceth the Promiſe, and the Requeſt is not iſſuable, nor Pat. 
cel of the Conſideration; ſo where there is a Right to a Duty in the Plain. 
tiff before, there the general Iicet ſæpius requiſit', Sc. is ſufficient; but 

| where the Requeſt makes it a Duty, there the Requeſt muſt be preciſely 

15 alledged. 2 Cro. 183. Selman v. King and others. OE: 

2. A Promiſe upon a Conſideration executed or paſt, unleſs tis 
grounded on a precedent Requeſt, tis not good; but where the Conſide. 
ration ariſes from the Requeſt, the Promiſe is good; as for Inſtance, 
when a Promiſe is made at the Time of the Requeſt, then the Conſide. 
ration is meritorious; as for Example, if I promiſe to pay 10 J. becauſe 
I. R. was Bail for my Servant, that is not good; but otherwiſe is it, 
if I promiſe to pay 10/7. becauſe the Plaintiff was Bail at my Re. 
queſt poſtea. CCC BY SOT 
3. Where Money is to be paid, or any other Thing to be done upon 
Requeſt, there muſt be a preciſe Requeſt alledged, . 

4. Alſo where the Action is founded upon a collateral Matter, and not 
for meer Debt or Duty, there the Requeſt is iſſuable, and ought to be 
expreſly alledged. | J dE our = oe Br) 

5. And ſo in all Caſes where Notice is to be given, or a Requeſt, 
or a Demand to be made, to produce and warrant the Action, the ſame 

muſt be ſet forth to be made and done accordingly. 1 Cro. 179, 280, 
281. 2 Cro. 183, 652. 2 Bulſt. 229. 3 Bulſtr. 29), 327. Telv. 66, 67. 
Leon. 73. Pl. 159, 167. „ 9 85 5 ot 

6. Where a Requeſt is to be ſet forth, there it is Material and Traver- 

4 5 Tables and therefore the Time and Place thereof muſt be certainly ſet 

14 orth. . | 1 

Wy | . 7. Where in Conſideration the Plaintiff, at the Requeſt of the Defen- 
| dant, would procure an Order to him, to pay another's Debt, that he 

| a would pay it; *tis ſufficient to alledge that he procured an Order, with- 

. =_ | out ſaying at the Defendant's Requeſt ; but if the Agreement had been 
© I. to procure an Order when the Defendant requeſted it, *tis otherwiſe. 2 

11 1 , | „% a, 

A 8. An Action upon the Caſe, upon a Promiſe to do a Thing upon Requeſt 

by an Executor, and alledged the Thing not done, licet ſæpius requiſi 
by the Teſtator in his Life-time, and then alledges a ſpecial Requeſt by 
himſelf, is good ; for. the Ground of the Action is the Teſtator's Requeſt, 
which is well alledged, Har. 39. and in this Caſe, if the Plaintiff replies, 
that no Requeſt was ma de by the Teſtator, and upon this Iſſue the Jury 
find no Requeſt, yet th? Iſſue and Verdict is good, and not repugnant to 
the Declaration, for the /jcet ſpins, Ec. is nugatory and ſurpluſage, 
and therefore void ; and wh at is alledged afterwards contrary to it, is no 
real Contradiction. 1 Hard. 41. e e 
9. In Conſideration that the Plaintiff would buy Land of the Defen- 
dant, and pay him 40 J. for it, the Defendant promiſed to pay the 
Plaintiff 97. which J. S. owed him; there this being a collateral Matter, 
a Requeſt ought to have been alledged. Hill v. Wade, 2 Cro. 523. 
10. An Action upon the Caſe was brought againſt the Defendant, de- 
| caring that the Defendant promiſed, that his Son ſhould pay the Plaintiff 
ſo much Money for boarding him, when he ſhould be thereto n 


2 — wo 7 


- 


- — —. — 4 = 
3 x y —  —_—_— — 2 : 
- — = — - * — — 
_ —— — * 2 
3 — 
5 — bebe => — I RE = 
£ —̃ — — —_— ” — - : 4A 
— — — -- - — — 2 — — * _ 4 — — — = 
— Sed — — = - - — _ — 
— — — — 1 * 
— — — — - i — = — — _ — - — —— 
— on — — — — RE 1 * A A — n —— — — V 
-- — V — — 2 — — — — — 2 - _ = 
—. — Z — <a ——_ - * 5 on . Mo i * 
— — — TG 8 ” * þ * — - J — 4 
* _ ” - c FRE. — — £ 
= = SF 5 - — — 
py - ” — - - * - * * 
8 bh — 
— #3 
a” _— 
- = 
1 s 
< 


— 
—— 
* — — 8 
9 — 
— — oo — - 
— — — 2 


„ 4 by 


on Actions on the Cale. _ 
_ 1 WHEN | 30 ohh; © 17  RAETRIOOR —— 
| by Roll Ch. Juſt. this is a collateral Promiſe, and therefore the Requeſt 
1 muſt be averr'd to be made to the Son. File 207. Williamſon v. Mead. 
11. The Requeſt muſt purſue the Contract; as where the Defendant 
S requeſted the Plaintiff to lend the Son of the Defendant 5 J. for ſix 
Months, and that at the End of the fix Months, if the Son did not pay 
it. that then, at the End of the Year next enſuing the Lending of it, 
the Defendant would pay it to the Plaintiff, upon Requeſt; this Requeſt 
being made within the Year was held ill, for at the End of the Year 
the Defendant promiſed to pay, upon Requeſt. 2 Rol/'s Rep. 88. Pafferd 
v. Webbe. , . 


In what other Caſes under this Head a Requeſt is neceſſary, and where 
not, relating to the following Particulars, ſee the following Caſes. 


Oro. Eliz. 85. Deverly v. WWelbore. F The Delivery of Goods purſuant to 
Cro. Eliz. 91. Osbaſton v. Garton. & Agreement. | 
Cro. Elix. 229. Applethwait v. Northy. To a Marriage. 
—_ 299. Okes v. Kirby. To Forbearance. _ | | 
1 Saund 33. Birks v. Trippett. To the Payment of a Penalty or colla- 
teral Sum. 1 F | ans 
Cro. Eliz. 13. Morris v. Kirke. To a Proiniſe to pay Money laid out 
and expended. V 5 5 
Noy 98. Murton v. Burtley. To an Inſimul computaſſet. 
Wynch 2. Bartlet v. Bartlet. To an Inſimul computaſſet. 
Brownl. 13. Gore v. Calthorpe. To collateral Matters that are not 
Duties. 1 0 : | 
' CGodb. 144. Anonymus. To Payment of Money for Labour to the Plains 
tiff's Content. 9 DO Proms # : 
' Godb. 437. Caſe 502. Shutford v. Borough. To a Promiſe to recompence 
the Plaintiff for Damage done to Sheep upon Requeſt, in Conſideration, 
the Plaintiff would not ſue, and would ſuffer the Defendant to carry 
away the Sheep. 7 F 1 | 
b 274. Hill. v. Wade. To a Promiſe of Payment of Money on 
2 8 3 | - 
Sile 141. Smithſon v. Wells. To a Promiſe to ſave harmleſs. , 
Stile 172. Harris v. Gibbons. Toa Promiſe to pay for all Wine and 
Hops ſpent at Sturbridge Fair. „ 1 
Other Caſes concerning a Requeſt, vide 1 Leon. 129. Caſe 167. Delaby 
v. Haſſell. YO hey, VVV 
I Cro. 454. Phillips v. Sacłſord. 
Noy 95. Alcock v. Blowfeild, 
I Brownl. 13. Gore v. Cathrop. 
2 Brownl. 29. Rivet v. Down. 1 


And for more Caſes under this Head, ſee the Appendix hereaſter. 


Thirdly, How a Promiſe muſt be performed, and how it may be diſcharged. ' © 


Before we treat of the Performance of Contracts, it muſt be conſider'd, 
that Contracts and Agreements, wherein Aſſumpſit lies, are very much 


to be govern'd by the Rules of Equity, and therefore it is neceſſary to 
underſtand, — — we — 


1. That the Promiſe need not be purſued preciſely actording te th 8 
aan Jn eh | g to the ſerict 
Letter, if ſo be the Performatice be according to the Subſtance of it. 


2. The Intent of. the Parties is to be purſued, and if ſufficient Certainty 
does not appear in every Particular, the Law will make a Gertainty 
by Conſtructioen. 155 


at: „ 3. The 
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- pleaded rightly. 1 Bulſr. 38. 


_ Plaintiff, at the Requeſt of the Defendant aged Hories in 
him, he promiſed to pay him 5 J. The Defendant pleads, that the Plain- 


3. The Law maſt confirue the Intent of the Parties, where an 6%. 
Intent does not appear, moſt beneficially for the Party, to 
Promiſe is made. ä pany” 


Por the Illuſtration of which obſerve, 
2 As to the Firſt. _ = 
1. That F A. promiſes to convey Land to ſuch a Perſon as B. yi 
name, and he conveys it to B. himſelf, who accepts of its this is a 8000 + 
Performance. _ f 5 ih 
2. If one promiſes to another, in Conſideration of one hundred Pound: 
to enfeoff him of a Piece of Land, upon Requeſt, and he to whoin th; 
Promiſe is made requeſts it, and the other refuſes, but afterwards, aut 
before any Action, does it, which is accepted; this is a good Petormance, 


an ere 
Whom t!y 


1D As to the Second. 

3. If a Promiſe be for a Sale, or Delivery of Tods, Pounds, C, f 
5 be taken and accounted, meaſured and reckoned, according to th 
Cuſtom of the Place. Plow. 41, 140. j 

4. Where A. promiſes he will make ſure to another a Portion of fi 
hundred Pounds, by this it ſhall be taken that he Promiſes ſhe ſhall be 
worth ſo much. 3 Cro. 202. ru on, | 

F. If a Man promiſes to pay ſo much, when F. S. comes from Ron, 
it ought to be paid within a convenient Time after his Return. 1 Ball. 
Rep. 336. | N 5 | 
n „„ ( : 
6. If one promiſes to pay Money, and no Time is ſet, the Law will 
conſtrue that it muſt be paid preſently ; becauſe it is more for the Benefit 
of him to whom the Promiſe is made, that it ſhould be fo. 10. Cs. 16. 

7. So if a Man for the ſame Reaſon promiſes to make a Leaſe for 
Years, and ſays not when it ſhall begin, the Law will conſtrue it to begin 
preſently. 10 Co. 333. 5 „ a 
8. So if a Man promiſes to make a Feoffment, Surrender or the like, 
by this the Law will imply it was intended a good Feoffment, Surrender, 
%% C „ . 
9. If a Promiſe be made to enter into a Bond to pay Money, and no 
Sum is expreſs'd, the Sum is to be twice as much as the Money to be 
paid; and if it be to do another Thing, then it ſhall be a reaſonable Sum 
to * govern'd by the Value and Quality of the Act to be perform d. 2 
e 5 % ny 

10. If a Fromiſe be to give a Bond with Sureties, and {ay not uhat 

Sureties, nor in what Sum, the Court ſhall judge of the ſame. Hob. 19: 

11. If a Promiſe be, that F. S. ſhall dwell in a Houſe during the 
Term, this ſhall be taken for the whole Term; but if the Promile be, 
that ſuch a one ſhall not do a Thing, it is thereby intended that he ſhall 
not do it at any Time during the Term. 2 B#lfr. x36. 
12. If one promiſes to deliver me Goods, and he delivers me bad 
Goods, this is a Breach of the Promiſe ; for the Law will conſtrue the 
Intent of the Parties that they ſhould be good. Dyer fol. 75 P. 23. 
| - 1. A to Yhe Performance. © og be. 
1. Where the Caſe was, that the Defendant, in Conſideration that the 
had exchanged Horſes with 


* 
„ 
b, . 
. 
* . 
* f 
* AI 
5 
* 2 
5 2 
* 
5 
0 : 
4 
* 
— 4 
* y 
0 
A 
12 \ 
* 7 
8 
It 
A 4 
2 
1 
8 
* 
= 
F 
8% 1 
55 Y 
IV 
25 
22 — 4 
bs 5.7 0 
2 
Ft 3 
FL 
2 
88 4 
ba? 
1-64 © 7 
"Ls 
£11 K K 
32 
9 
F : 
N. 
AR. 
Sk \ 
4% 
. 
8 
HEH v4 
n 
No 4 
FT 
Sy 
$7 
- re 
4 
CIO 
Its 
. 2 
OP 
1 5 
7 
72 
— 
ve 
AT : 
5 1 
99 
7 
LL 
Wt a 
Ws . 
3 
* 4 
* 4 
Fra 
8 
5 
* N 
5 
KR) 
Ex 
$4 
4 
LY 
— 7 
= 
v7 
+18 je 4 
> 4 
Ws 
* 
. 
1 75 
55 
„ 
* 4 
% 2 
ang 
4 
$75 "4 
5 . 
. 
5 
"pL 
£5 
© V2 
4.32 
. 412 
4 
2M 
3 Y 
- 
2 5 
— 
We" 
9 
on 
1 7 1 
* 
7 
7 „ 
1 
A 
2 
2s 
re” 
FR ar 
"$3" oY 
. 
8 
1 y 
„ > * 
N 
* * 4 
* 
99 
1 
* 3 
1 2 
1 
6 3h 
748 
1 
48 
* * 
M9 & 
NP 
KOTA 
Nin 
Ba 55 
N 
4 589 
by od 
2 
5 Lot 
"FA 
38 
*** 4 
1388" 
7 v1 
8 
a 7 
BN 
7 
* 
ax 
8 
„ 
6.77 
Y 2» 1 
7 wb 4 
bs 
8 5 
3 5 
1 
0" 
* 
* 
. 1 
* 
o (7 
7 
* 
: 
? 
[ 


tiff, before any Action brought diſcharged him of his Promiſe. It #3 
adjudged, that as no Time was appointed for the Payment of the Mone), 
it was due immediately upon Requeſt ; and it not being paid, the Promiſe 
is broken, and the parol Diſcharge can't be pleaded. 3 Md. 259. Ea. 
wards v. Mecks. — e „ 

1 CV 2. Where 
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2. Where the Plaintiff declared 4s Executor of A. againſt H. B. that 
in Conſideration of two Weighs of Corn delivered by the Teſtator to the 
Defendant, he promiſed to pay, Oc. Defendant pleads, that the ſaid two _ 
' Weighs were drowned by Tempeſt; and in Conſideration that the Defen- 
dant would pay to the Plaintiff, for every 207. of the ſaid 107. 3s. 4d. 
_ wiz, in the whole 33 5. 48. he diſcharged the Defendant of the Promiſe, 
and averr'd, that he was always ready, Cc. held to be no good Plea. 1 
Leon. 19. Richards v. Bartlet. | EO Pe 
3. Where the Defendant ptomiſed to carry certain Apples for the Plain- 
tiff in his Boat from Greenwich to London, and the Apples being in the Tra 
Boat, in which they were by a great and violent Tempeſt ſunk in his 
the River; it was held, that this Matter could not be pleaded in Diſ- If 
charge of the Promiſe. 4 Leo. 31. Taylor's Caſe. 3 9 
4. What held a good Diſcharge of the Damages by Acceptance of 4 TT 1 
Feoffment ſubſequent to the Promiſe, and before the Cauſe of Action 
tho? not a Diſcharge of the Promiſe. Wolverton and bis Wife v. Davie. 
oo EL: N | 


2. A to the Diſcharge. = | ö 1h 


1. A Promiſe may be diſcharged by the Act of God, by tlie Act of 
Law, or by the AQ of the Farties, ©. 5 
2. If a Man promiſes to appear at ſuch a Day, or the next Court or 
Term, and dies before, the Promiſe is diſcharged by the Act of God. 
z. Where the Plaintiff declared, that the Defendant's Wife, in Con- 
ſideration that the Plaintiff lent her a Horſe to ride, Ec. that ſhe pro- 
miſed to redeliver the Horſe upon Requeſt, &. the Defendant pleads 
that his Wife was not requeſted before their Marriage, and that before the 
Requeſt alledged, the Hotſe died, whereby he could not deliver him ; - 118 
held a good Plea; for a Promiſe that becomes impoſſible is dicharg'd. 9 = 
Palmer 548. Williams v. Hide and bis Wife. 155 85 


on 


4 Where an Aſimpſit was brought by Husband and Wife againſt J. S. 
Executor of J. S the Plaintiff declared; that there was a Communication 
of Marriage between the Wife of the Plaintiff and the ſaid J. S. and 
that the ſaid J. S. in Conſideration ſhe would marry him, he promiſed, 
that if after the Marriage J. $. died, living the Wife, he would leave Wi 
her worth 1064. and it was held by Hobart Chief Juſtice, that by the 1 
Intermarriage, the Promiſe was extihguiſh'd by Operation of Law. 2 | 
8 Nee e ee e ee # 
g. If one promiſes that A. B. ſhall marry me before ſuch a Day, and | i 
before the Day, he himſelf marries me, this Promiſe is diſcharged by the = 
A@ of mie Parties. , 
6. If one lets Land to another at my Requeſt to begin at a Day to 
come, and I undertake for the Payment of the Rent, and the Leſſee 
enters before the Day, which with an Expulſion would have work'd a 148 
Diſſeiſin, yet the Promiſe is good as to the Rent. 2 Crv. 684. Brookbank i 
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v. Taylor. 2 | r 
7. So if one Promiſes to pay Rent for ſuch a Perſon the Leſſee; 
and the Leſſor enters and ſuſpends the Rent, yet the Promiſe remains; 
for the Rent is not iſſuing out of the Land, but merely collateral. 1 Leon. 
172, Shirley v. Albany. es er 2 998 eee e 
8. If the Party that makes the Promiſe, ànd he to whom it is made, 
agree that a Bond ſhall be given for Money due upon a Pfomiſe, by this 
the Promiſe is diſcharged by Operation of Law. 2 Leon. 181. Caſe 223, 
Freeman and Dvew's F eint 1480 eee EY 
_ 9. If one promiſe to pay à Parſon Money in Lieu of Tithes, and the 
Parſon dies before the Tithes gather'd, the Protiiiſe js gone. 1 Bult. 1711. 
10. If one in Conſideration that another Hath ſent him à Horſe to 
ride a Journey, promiſes to tedeliver, and before it can be done it is 
| taken 
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g _— away by the Owner, it is ſaid in Telverton 22. in the Caſe of Ste. 
bury and Scotsford, that this will diſcharge the Promiſe. EIS 


11. If an Aſumpſit be to ſtand. to an Award, and the Award be 4 
it diſcharges the Promiſe. 1 Leon. Caſe 170. | J 6 


Fourthly, 7 be Several Afs of Parliament relating to this particular Species 
of Actions upon the Caſe. ' © # 15 


The Statute of Fraud, 15 4 


I. The Act of 29 Car. 2. cap. 3. ſect. 16. hath much alter'd the Commag 
Law as to Promiſes, viz. by that Act it is provided, © That after the 24 a 
c of June, to charge an Executor on a ſpecial: Promiſe to anſwer Damages 
< our of his own Eſtate, or to charge the Defendant upon any Promiſe, 
© to anſwer for the Debt or Miſcarriage of another, or upon an Agree. 
„C ment or Conſideration of Marriage, or on any Contract or Sale of 
& Lands, Tenements or Hereditaments, or any Intereſt concerning them, 
cc or on any Agreement not to be perform'd within a Year after the 
« Making, unleſs ſuch Agreement, or ſome Note thereof be in Writing, 
<< and figned by the Party to be charged, or ſome other by him autho- 
e pinew.” OT, „ M 25 
2. Where the Plaintiff declared, that in Conſideration he, at the Re. 
LE queſt of the Defendant, would let a certain Gelding to J. S. the Defen- 
== dant undertook that the ſaid 7. & ſhould deliver it to the Plaintiff; this 
Wos held to be within the Statute ;. for this Bailment is ſuch, as in its 
Nature required a Redelivery; and if the Bailee will not deliver the Thing 
bailed, the proper Remedy is an Action of Detinue againſt the Baile. 
Therefore this Promiſe of the Defendant's, that J. S. ſhould. redeliver 
the Horſe bailed, for which there is a Remedy againſt the Bailee, is a col- 
lateral Promiſe, and is therefore a Promiſe to anſwer for the Act or De- 
fanlt of another, within the Intention of. the Act: So if two Men come 
to a Shop, and one of them contracts for Goods, and the Seller does not 
care for truſting him; whereupon the other ſays, let him have them, 
and I'll undertake he ſhall pay you; this likewiſe is an Undertaking for | 
the Act, and Default of another; but otherwiſe would it have been if 
he had ſaid, let him have them, and I'll ſee you paid, or Ill be your 
Pay-maſter. . Modern Caſes 250. Bourkmore v. Danrell. cock 
3. A Promiſe to pay fo much Money upon the Return of ſuch a Ship, 
which happen'd not to return in two Years Time after the Promiſe made; 
that was held to be out of the above-mention'd Statute, and it was ſaid 
in this Caſe, that the Clauſe of the Statute extends only to ſuch Pro- 
miſes, where by the expreſs Appointment of the Parties, *tis not to be 
perform'd within a Year, Salk 208. Anonymus. 
4. Where the Plaintiff had a former Action againſt the Defendant and 
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two others, and declares, that in Conſideration he would forbear, the D- 

fendant would pay him 10 J. held to be out of the Statute, becauſe the 

146 Defendant was a Party. Cumb. 362. Stevens v. Squire. 1 
lil J. A Man contracts to, pay 100. upon the Day of his Marriage, this + 


needs not to. be put in Writing, not being within.the Statute of Frauds, 
the Words whereof are; © That every Contract not to be performed 
inf Ty ce within one Year. after the Making ſhall be put into Writing.” So that 
_— the Deſign of the Statute was, that only thoſe Contracts that were im- 
ind poſſible to be performed within that Time, Sc. Now this Contract de- 
| 
| 
| 


pends upon a Contingency, that may, or may not be perform'd within 
the Year ; and therefore is Caſus omiſſus out of the Statute, as was re- 
ſolved by moſt of the Judges, by Information of Holt Chief Juſtice. 
6. Where the Caſe was, that the. Defendant ſold a Gelding, to the 
Plaintiff. for eight Guineas, upon this Condition, that in Cen 
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the Plaintiff had paid the Defendant the eight Guineas, as tlie Defens 
dant promiſed, that it the Plaintiff did not like the Gelding, and deli- 
vered it to Barbamz tö tlie Uſe of the Defendant, that Barham ſhould” 


repay the Plaintiff the. eight Guineas; and if he did not, that the Defen- 
dant would ; held that this was not a collateral Promiſe for Payment in 
Default of another, but it was Fart of the entire Contract upon the Sale. 
3 Lev. 363. Maſters v. Maſters. + „ 


And here I ſhall inſert a few Caſes where the Action hath beeti adjudged 
well brought, and where not. 


1. Ber v. Taylor, on Money paid at feveral Days, and Action brought =_ 
upon Failure of the firſt Pay ment. Cro. Elix. 776, 807. 3 
2. It was held, that an Indebitatus Aſſumpſit will not lie againſt the Fa- 1 
ther for Money lent ro the Son at his Requeſt; for in Reſpect to the 15 
Father it is a collateral Promiſe, upon which the Plaintiff might have de- 
clared ſpecially ; becauſe upon lending to the Son, the Law can't taiſe 4 
Promiſe by the Father, but it will by the Son, Butcher v. Andrews 
Carthew 4460. e, oc TL - | 
3. An Aion brought by an Adminiſtrator upon an Indebitatus . 
(i to Inteſtate, and on an Inſimul Computaſſet with the Adminiſtrator, for 
Money due to the Adminiſtrator, can't be join'd, becauſe the Coſts to be 
recovered are entire, and then the Plaintiff cati never diſtinguiſh how 
much he is to have as Adminiſtrator, and how much as his own. Rogers 
I. Cooks Salk. 10: ... 1. LE 5 | ws 
4. Where Deceipt, and an _Afſumpſit was laid together, aid held ill. 
Beningſage v. Ralphſon, 2 Show. 290. 5 i” 
5. When Money is to be paid at ſeveral Days, the Action may be 7 a 7 
well brought at the firſt Breach, but not ſo in Debt. 2 Rolls Rep. 47: . 
Beckwith v. Pott. J)FCCCC e e ee 
6. Brought by Husband and Wife, for Money receiv'd of the Wife 
during Coverture, and ill, Abbott and bis Wife v. Blofield. 2 Cro. 644. 
J. Adminiſtrator ſues the Defendant on one Promiſe to the Inteſtate, 
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| * another in her own Right, and held ill. 3 Keb. 323. Curties v. 
| as. „ „„ 5 | by 
8. An Action upon the Caſe by an Attorney, upon an In/imut Com- | {ih 
pataſſet, is held to be out of the Statute of King James the Firſt; ſo that | 1 
no Bill or Note need be deliver'd to the Dione before the Action | 1 
drought. 1 Show. 48. Jordan v. Powell, ee e „ 
9. Where the Defendant gave the Plaintiff an Attorney fo mucli in A 


Hand to defray his Charges, and promiſed to, pay him what more he 


ſhould lay out. It was held, that the Statute of 3 Fac: 1. cap. J. of de- 
1 a Bill, did not extend to a ſpecial Promiſe. Allen 4 Evtly v. 
i dermore. 5 | — ee” 


10. If an Action is brought upon an Agreenient to pay fo much for 
every Tun of Iron that ſhall be delivered, no Action can be brought for 
Half a Tun; ſo it is to pay ſo muchi to a Clerk per Quite for Writing; but 
if one promiſes, who e out his Daughters to board to learn Needle- 
work, to pay for a Year's Board, an Action will lie for the Daughters 

Board, for any Time not exceeding a Year, for that ſhall be conſtrued 


the Intent of the Agreement. 1 Had. 225. 


1. Where 47. was to be paid at five Shillings per Month, the Adtion 

bi brought before the Whole payable, and held good. Beckwitt v. Nott, 

5 C919 oa ont; n 

12. So where ſeveral Suns are awarded to be paid at ſeveral Times, 

8 pſt lies for every Sum, as it becomes due. 2 Saunders 337. Goker 
. Whorwoo i Ee | 
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This Action upon the Caſe, grounded on an Aſumpfit, is to be brought on 


Bills of Exchange, and Promiſſory Notes; and the Method here tate, 


© to diſtribute the Cafes in the Books relating thereto, is in the follou. 
ing Manner. J ONT os WTR 00h CO 


Firſt, Of Bills of Exchange and Promiſſory Notes, what they are, ani 
Were %. ' 8 5 
Secondly, Of the Drawer. E 0 
Thirdly, Of the Perſon npon whom a Bill is Drawn. ORF 
Fourthly, Of the Perſon to whom a Bill is payable, and therein of ils 
Bearer or Indorſor. „%%% © ny | 


f Concernin Declarations and Pleas, and other Incidents relating there. 
to, ſee hereafter in the Titles of Declarations and Pleas in this Action. 
Firſt, Of Bills of Exchange, what they are, and where good. 


1. The effential Part of a Bill of Exchange, is its being in Writing, cn. 
taining ſufficient Words' to conftitute that Inſtrument, according to the 


Intent of the mercatorial Law, and the Acts of Parliament relating | 


thereto. 


2. Foreign Bills of Exchange have been of ancient Uſe, and have been 


found of great Benefit to Commerce. For the Eaſe and Safety of tran. 
mitting from one Kingdom to another valuable Conſiderations for Mer. 


chandizes, whereas Money cannot be ſo eafily and fafely tranſmitted and 


paid as by ſuch Bills; and as Bills of Exchange tend greatly to the gene- 
fit of Commerce, there are annexed to them many Privileges that are not 
annexed to Inſtruments of a ſuperiour Nature. N 
3. One of the Privileges of theſe Inſtruments of Trade is, that they 
are negotiable and aſſignable from one Perſon to another; whereas 2 


Bond (unleſs a Bail- Bond, and that by a particular Act of Parliament) is 
not aſſignable, fo as to veſt a Power in the Aſſignee to ſue thereupon in 


his own Name; and whoever has the Cuſtody of theſe Bills, with a pro- 


per Indorſement thereon, has the legal Property therein, and is entitled 


to receive the Money due thereon. Stile 366. Anonymus. | 
4. The uſual Words which conſtitute a Bill of Exchange are, fignifying 
that the ſame is drawn by one or more Perſons upon, and directed to one 


or. more Perſons, thereby requiring the Perſon or Perſons, to whom it 
is directed, to pay a Sum of Money therein-mention'd, to any other 


Perſon or Perſons, or to him or them, his or their Order, or to the 
Bearer on Demand, at Sight, or at a Time therein ſpecified for Value 


receivd; tho' the Words Value received are not eſſentially Neceſſary. 


F. And it hath been adjudged, where a Bill was drawn in this Manner; 
Sir, Tou are to pay to Mr. Jenny, fo much Money, out of the Money belong- 
ing to the Governors and Company of Devonſhire Miners, directed to ont 
John Pratt, E/; their Caſhier, that this was not a good Bill of Ex- 


change. 


For this is no more than a Direction or Appointment to the Cafhier 
to pay the Money, and doth not Anſwer the Neceſſity of Trade; for 


it is not negotiable as a Bill for Money; therefore it would be ill con- 


venient to the Drawer; for if he might be charged on ſuch a Note, then 
any Man, who gives his Steward an Order, or Authority to pay Money, 
might be charged for Non- payment. „ | 

| Beſides, tis the Subftance of the Drawer, which is always conſider d 
in Bills of Exchange, for it is that which makes them negotiable ; but 


this new Invention of drawing Bills on Caſhiers to pay Money __ 
* 4 4 8 N. | u 
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Funds, makes no Difference between the Beſt and Worſt Man as to his 
sSubſtance. | | 


©< Plaintiff, the Defendant to recover Coſts againſt the Plaintiff.” 
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Tis true, there are three Perſons: named in this Note, of which the 
Caſhier of the Company is one; and this is all which makes it like a Bill of 
Exchange, tho there are ſuch Bills between two Perſons, as where they ate 
made payable by themſelves, for ſo areGoldſmiths Notes. Now if this Note 
had been accepted by the Caſhier, and he had died without paying the 
Money, certainly his Executor could not be charged. _ 26-0 g 

Tis true, Cuſtom hath carried B:/ls of Exchange a great Way, but 
never ſo far as to make them payable out of any particular Fund; and 
for theſe Reaſons, the Judgment in the Common Pleas was reverſed, 
upon a Writ of Erfor in the King's Bench. Mod. Caſes in Law and 
Equity 267. | | 


. A Bill for the Payment of Money when the Defendant ſhould | 
* marry A. was held to be not a good Bi! of Exchange. 4 Mod. 244. | 


5. As it has been faid before, the Words Value received are not eſſen- 


tially Neceſſary to a Bill of Exchange ; if Value received be mention'd theres 


in, the Drawer is liable at the Common Law ; if it be not, then by the 
Cuſtom of Merchants. Show. 5. Mod. Gaſes in Law and Equity 267. 4 
Keb. 695. Brown v. London. ot dd 

8. Intereſt on a Bill of Exchange, commences from the Demand; if no 


Demand be made till the Action brought, the Defendant may plead 
Tender and Refuſal, and that he is ready to pay, to diſcharge himſelf 


from Intereſt. 6 Mod. 138. 


9. Theſe Inſtruments of Paper Credit every Day more and more 


gaining the Eſteem of the trading Part of the Nation, it was thought 


Proper by the Legiſlature, to give Encouragement to promiſſory Notes 


in Writing, whereby the Party drawing the ſame, did not direct Money 


to be paid by another, but promiſed Payment himſelf; and theſe Notes 


are now made aſſignable by the following Act of Parliament. Ly 
10. By the 1 Stat. 3& 4 Ame cap. 9. All Notes ſigned after the firſt 
& of May, 105. by any Perſon, Cc. whereby any ſuch Perſon; Ec. ſhall 
ce promiſe to pay any other Perſon, Ec. or Order, or Bearer, the Money 


& mentioned in ſuch Note; ſhall be conſtrued to be, by Virtue thereof, dus 
c and payable to ſuch Perſon, Ec. to whom tlie ſame is made payable ; and 


e alſo ſuch Note payable to ſuch Perſon, Ec. or Order, ſhall be aſſignable 
ce over in Manner as Inland Bills of Exchange are; and the Perſon, Ec. 


& to whom ſuch Money is payable, may maintain an Action for the 


« ſame, as they might upon Bills of Exchange; and the Perſon, c. to 
« whom ſuch Note ſo payable to Order is aſſigned or indorſed, may 


maintain an Action againft the Perfon, Ec. who ſigned, or any who 
“ indorſed the fame, as in Cafes of Inland Bills, and fecover Damages 


c and Coſts of Suit; and in Caſe of Non-ſuit, or Verdict againſt the 


11. Such Actions to be brought within the Time appointed for bring - 
ing Actions per 21 Fac. 1. cap. 16. i 


12. An Action was brought againſt the Drawer by the ſecond Indorſee, 


upon a Note given in theſe Words, viz. I promiſe to Account with T. S. 


or his Order, for gol. Value received by me, &c. 


This was adjudged in the Behalf of Trade, a 2 Note, and the 
on i 


Act of Parliament a remedial Law, for which Reaſon it ſhall be exten- 
ded as far as poſſible; therefore the Words in this Note, by which the 


Drawer promiſes to be accountable to 7. &. for 501. ſhall be conſtrued ag. 


1 ont to pay the Money, and the rather becauſe *tis to be account- 
able to T. or his Order, but tis impoſſible for him to account with rhe In- 


dorſee ; therefore it muſt be to pay; beſides, this muſt be origi 
n | inally 
either a Debt or a Truſt, and nothing appears in the Note to mak it C 


Truſt, therefore it muſt be a Debt. 
As 
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is and Obſervations = 

As to the Objection that the Drawer may be a Factor, and migdt 
apply this Money for the Uſe of the Drawee, the Words in this Note 
will not make him a Factor, viz. I promiſe to be accountable for ſo nuch 
Morey, &c. for the Money muſt be received to Account, as well as the 
Promiſe made to Account, therefore the Word gccomable in this Caſe 
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ſhall be taken to pay; and the Difference is, when tis to be Accoumaꝭ: 


for Value received, and when it is Value received on Account, or ty Ars 
count, or as per Account, as tis uſual between Merchant and Factor, or 
Lord and Steward; and it would be dangerous to the Credit of thoſs 
Notes, if this ſhould not be good; therefore Judgment was given for the 
Plaintiff.” Mod. Caſes in Law and Equity 363, 364. Morrice v. Lea. 
13. In an Action of Debt on a promiſſory Note, the Defendant de. 
murred to the Declaration; and the Queſtion was, whether an Action of 
Debt would lie; it was ſaid that it would not lie againft the Indorſor, 
but that it would lie againſt the Drawerrrrr. 
14. The Statute of 9 / 3. puts Inland Bills of Exchange upon the ſame 
Footing with Foreign Bills, where the Money is tecoverable' by the 
Cuſtom among Merchants upon the Signing ſuch Bills; and the Statute 
3 Anne puts promiſſory Notes on the ſame Footirig with Inland Bill, 
and enacts, that the Aſſignee, or Endorſee, may maintain an Aion 
againſt the Drawer or Endorſor, and recover Damages, Ec. which ſheys, 
that an Action of Debt will not lie, becauſe Damages ate never recovered 
15. If the Plaintiff had not declared on the Note, which he had done 
in this Manner, vis. That the Deferidarit onerabilis fuit per notam, he 
ſnould have Judgment; but an Action of Debt was never known to be 
brought on a Bill of Exchange or Note; if he had declared on an Indeli. 
tatus Aſſumpſit, he might have recovered in Damages; the Plaintiff had 
Leave to diſcontinue, Mod. Caſes in Law and Equity 313, 374. 
16, Where a Note is, I promiſe to pay to R. or Order 1001. on Account 
of Wine had of him, it was held a good promiſſory Note. Mod. Caſes 29, 
Buller v. Crips. . 8 . 


0 


1). A Man may not declare in Debt on a promiſſory Note, tho he 


may upon an Indebitatus Aſſumpſit. Welſh v. Creagh, Mod. Caſes in Law 
and Equity 373. + is | 


Si _ Secondly, Of the Drawer. 
1. Where a Man draws a Bill of Exchange, he ſubjects himſelf to the 


Payment of the Money, if the Perſon upon whom it is drawn refuſes either 


to accept or pay it; yet it is with this Limitation, that if it be not paid 
in a convenient Time, the Perſon to whom it is payable ſhall give the 
Drawer Notite; for otherwiſe the Law will imply the Bill paid, becauſe 
there is a Truſt between the Parties; and it might be prejudicial to the 
Commerce of the Nation, if the Bill ſhould riſe up to charge the Drawer 
at any Time, when in the mean 'Time all Reckonings and Arrears are 


adjuſted between the Drawers and the Perſons to whom ſuch Bills are 


directed. Salk. 123. 8 1609-04. ee | 
2. The Drawer is always liable, tho there be no Tender for the Pay- 


ment, or the Bill be not proteſted at the Time; unleſs the Perſon on 


whom it is drawn break, and then it is otherwiſe ; for the Party who 


paid Money for the Bill loſeth it. Sho. 319. Mogadata v. Holt, 2 Lb. 


70 ITS | Ph | 
3. If a Bill of Exchange be indorſed, and not paid, you muſt give 


- 


Notice to the Drawer. Med, Caſes in Law and Equity 43. Lawrence | 


Facob. 


4 a e 3 Thirdly, 
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Thirdly, Of the Perſon upon whom a Bill is drawn, who if he actepts the 
Bill, is properly called the Acceptor.  _. 
1. This Acceptor, whether Value be mentioned in the Bill or no, is 
ſuppoſed to have Effects of the Drawer's in his Hands, ſufficient to anſwer 
the Money therein directed to be paid; if he has not, but has Effects to 
' anſwer Part, he may accept it as to Part, or to Part in Money, and Part 
in Bills, and there may be a Proteſt for the Reſidue. Cumb. 452. 
2. If he accepts it for Payment, and does not pay it, a ſpecial Action 
lies againſt him for Non-payment, purſuant to ſuch Acceptance; 2 Show. 
8, 459, 510. but it was held that no Jndebitatus Aſſumpſit will lie againſt 


the Acceptor, becauſe his Acceptance is an Engagement collateral to the 


Bill. 4 K. | Os 5 
3. A Bill once accepted can't be revok'd by the Party that accepted 
it, tho immediately, and before the Bill becomes due, he receives Advice, 
that the Drawer is broke: Lex Mercatbria 274. Malyi's Advice of Bills 
ee e dd 
4. If one Merchant having a fight Underſtanding with the Perſon that 
brings the Bill, and ſays, Leave it with me, and I'll accept it; this by the 
Cuſtom of Merchants obliges him as effectually, as if he had ſigned it. 
5. If a Bill be accepted, and the Petſon who thus accepted it dies before 
the Bill is become payable, there muſt be a Demand made of his Executors 


or Adminiſtrators; and a Requeſt on Non-payment is to be made, tho 
= the Money becomes due before Adminiſtration granted. Lex Mercatoria, 


:ap. 6, J. Malyn's Advice concerning Bills of Exchange, fol. 32. 
6. The Servant of a Merchant can't accept a Bill of Exchange for his 
Maſter, without plain Evidence that he hath Authority to do it, or where 
the Maſter uſually allows the Payment of Bills accepted by his Servant. 
BUF. Lu / 
J. But another Perſon may accept a Bill for the Honour of the Drawer, 
and if he pays the Money in Default of the Party, he is to make a Pro- 
teſt with Declaration, that he hath paid the ſame for the Drawer's Ho- 
novr. Lut. 891. ) er Ont aa $6 os 
8. When the firſt Indorfor ſigns the Bill, the Acceptor is no longer 
chargeable, unleſs one of the Indorſors pays the Bill to his Indorſee, 
then he becomes entitled to ſue the Acceptor. t Lut. 885 


% 


Fourthly, Of the Perſon to whom the Mey i payable, whereig it to be cou⸗ 
1 fider'd the Bearer or Indorſor, and the Indorſement. . 


„ Bill may be made n to a Perſon without any more, or to 


uch a one, or Indorſor. 


> . 


{uch a one, or Bearer, or to 


not aſſignable by the Contract, but B. may maintain an Action againſt 


A. for the Effe& of that Indorſement is only to diſcharge the Perſon 


upon whom it is drawn, if he pays it to the Bearer, tho he comes to it by 
Trover, Theft, or otherwiſe. Salk, 25. Lt. at 


* 


2. If a Bill of Exchange be made payable to A. or Bearer, and A. in- 
dorſes it to B. B. can't maintain an Action againſt the Drawer, för it is 


3. But tho' a Bill p pon to Bearer thus indorſed, is not aſſignable to 


charge the Drawer in tt Ind, 
an Action at the Suit of the Perſon to whom it is thus indorſed againſt 


e Name of the Indorſee; it is good to maintain 


the Indorſor. Salk. 25. becauſe the Indorſement is in the Nature of a 


new Bill. Hodges v. Steward, 3 Lev. 299. 


4 If a Bill payable to A. or Bearer, be bought at Diſcount it is an 


abſolute Purchaſe, if payable to Order, and indorſed, the Indorſor war- 
rants the whole Bill. Sa/k. 128. 77 | | 


5. Where a Bill is payable to A. or Order, and A. indorſes it to B. 


he can't ſue A. till he has endeavour'd to find the Drawer to demand it. 
of him, and that muſt be ſet forth in the Declaration. Sulk. 126. 


i. - 
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6. If a Bill is made payable to A. or Order, and A. indorſes it 
and delivers it to B. this gives B. an Election to receive it as Serva 


kd de. heh „ 


. 3 * wot — ä — : 1 c | — 5 ans 
Readings and Obſervations 


as Indorſee; but till the Blank is filled up, the Property remain 


r | 


J. If a Bill of Exchange is indorſed to another by an Indorſor, yet th, 


Indorſor may bring an Action upon this Bill. Show. 164. 


8. Berween Indorſor and Indorſce, the Indorſor muſt have Notte g 
Non-payment by the Drawer, and a Neglect in the Indorſee, of not r. 
ceiving the Money in a convenient Time, will excuſe the Indo;jy 
Falk. 132. F . for. 


is i, 


chants 


123. 


* 


11. And the Indorſement, Delivery, and Detainer are no Evidence, that 


9. And t 


And , hat Convenient Time to receive the Money to charge the 
Drawer or Indorſor, ſhall be guided and govern'd by the Uſage of Me. 
and Traders, and the particular Circumſtances that occur. 9% 


when A. indorſes and delivers a Bill to B. who keeps it h 
him long after tis payable, if tis not paid, he may have an Aſfumpſt; fox 
a Bill ſhall never go in Diſcharge of a precedent Deb 


t, except it be Far 
of the Contract that it ſhould be ſo. Salk. 124. | Gy 


Blank 
ut, 0 
Sin 4 


B. the Indorſee accepted it as ſo much Money; but if A. ſells Good tg 

B. and agrees to take a Bill on C. in Satisfaction, or if the Servant of 4 
ſent for the Money takes a Bill, and A. accepts it, and agrees to 

it, then B. is diſcharg d, tho' it be never paid. Salk. 422. 


who is 


12. An Indorſee of Part of a Sum in a Bill, can't bring an Ad 
Part, without ſhewing the other Part ſatisfied, becauſe the Action and 


jon for 


Contract are both intire; and if he could by this Management, a Man 


may have two Actions againſt the Drawer, when by Law he can have but 
one, and that would work an Injury to an innocent Perſon ; but the Lay is 
otherwiſe, and in that Caſe he muſt acknowledge Satisfaction for the Re- 


ſidue, and that will do with Reſpect to the Drawer and Indorſor. Silk.65. 


13. If a Man pays away a Note of a third Perſon to another, who | 


takes it as abſolute Payment, yet if he that paid it away knew that the 
third Perſon was breaking, and the Perſon to whom the Note was paid, 
uſes all Diligence to get Payment, this ſhall be conſtrued a Fraud ; but if 
a Man takes a Note, and neglects to go and receive it, and the Party fails, 
the Loſs ſhall fall upon the Neglect. Mod. Caſes 148. Popley v. Alley). 


14. The Indorſement of a Bill of Exchange is a Writing, fignifying 


change, this is to be 
good Indorſement. 1 8 

15. The laſt Indorſee may bring an Action 
without ſuing the Drawer, and the reſt ſucceſſively, for he. hath his Elec- 
tion to ſue the one or the other. Show. 442. 5 


that the 


 Fifthly, Of the Proteſt 


1. This Proteſt is a Notice given by the Perſon to whom a Bill is pare 
in 


Perſgn.upon whom it was drawn, refuſed to pay the Money 
3 | 


that the Property of that Note is thereby transferred to the Indorſee; 

and tho' an Acceptance of a Bill of Exchange may be by Parol, yet the 
Transferring the legal Property of the Note -muſt be by Writing, and 
that Writing muſt. be ſignificant, that the Property is thereby transfer- 
red; and it was adjudged in the Caſe of Ef and Eſington, reported in 
Farreſley 8. that where the Perſon, to whom the Bill was made, indorfed 
upon the ſaid Bill the Contents thereof, to be paid to the Plaintiff, was 
ſignificant to paſs the Property of that Bill to the Plaintiff, according to 

the Cuſtom of Merchants; and in as much as there had been a Verdi 
for the Plaintiff, the Jury could not have found for the Plaintiff, with- 
out finding the Indorſement, and to be a good one; and Holt Ch. Juſt. 
in that Caſe ſaid, that if a Man writes upon the Back of a Bill of Ex. 
paid to J. S. and ſets his Hand to it, that will be a 


againſt the laſt Indorſor, 
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in contained; and after ſuch Proteſt, the Prawer became liable to pay 
for the Exchange, Intereſt and all Charges, Damages and Loſſes that 
may be ſuſtained by ſuch Refuſal ; and it was originally uſed as a Terror, 


'to trading Perſons, that they mighr not draw Bills when the Perſon ypon 


-whom they ate drawn had no Effects in their Hands ; and when they 


had, it was a Terror to them, that they might not fail in paying fuch 
Bills ſo drawn; for by this Proteſt, all Perſons were made acquainted 


that this was not a good Bill at that Time. 


- 


2. Before the Statute of 9 . 3. 6. 17. if a Bill was Foreign, one could 
nor reſort. to the Drawer to charge him for Non-acceptance, or Non-pay- 


ment, without a Proteſt, and reaſonable Notice thereof; but in Caſe of an 


Inland Bill of Exchange it was otherwiſe ; the Proteſt was order'd for 


: * 


the Benefit of the Drawer, to give Notice that the Bill is not accepted. 
3. Bills of Exchange were found to be ſo convenient for the Advancement 
and Benefit of Commerce, that the Parliament thought fit by that Statute to 


make Inland Bills of as much Force and Validity, and to have the {ame 


ualifications, as Foreign Bills of Exchange ; and therefore it was enaCted, 


« That all Bills of Exchange, dated at, or from any Place in England, of the 


& Sum of frve Poitds br upwards, upon any Perſon in London, or ther tra- 
ce ding City, Town or Place, drawn payable at a certain Time after the 
« Date thereof; and in which Bills the Value ſhall be 7 os to be received, 
c may after the Acceptance thereof in Writing, and the Expiration of three 
« Days after the ſame ſhall be due, be proteſted by a Notary Publick; or if 
cc there be none ſuch by any other ſubſtantial Perſon of the Place before Fugo 


AA 


NN A 


a : 


Wimeſſes, on a Refuſal or Neglect thereof; which Proteſt ſhall be.» 
<« ander a Copy of the ſaid Bill, and Jhall be notified within fourteen. Days 4 


An A _ 6 


« ing; and in Default of ſuch Proteſt, or Notice to be given, as aforeſaid, 
ce the Perfon failing ſhall be liable to all Coffs, Damages, and Intereſt 
ce thereon.” < . 


« Provided That if any ſuch Indland Bills be loft, or miſcarry within 
« the Time limitted for Payment of the ſame, the Drawer of the ſaid Bills 


ce Hall give other Bills of the ſame Tenour, Security being given to indemnify 
« him, in Caſe the ſaid Bills ſo loſt or miſcarried be found again. 


This Statute was thought not to haye given a complete Remedy, 


and a ſufficient Qualification to Inland Bills of Exchange; ſo that after- 


if to Inland Bills of Exchange; ſo that afte; 
wards by a Statute of the 3 & 4 Anne, Cap. 9. it was enatted ; © Thar af- 
< ter the firſt Day of May, 1005. in Caſe the Party on whom any Jn 


c land Bill of Exchange ſhall be drawn, ſhall refuſe to accept the fame, 


„by, Under-writing the ſame under his Hand, the Party to whom pay- 
< able, ſhall cauſe ſuch Bill to be proteſted for. Non-acceptance, as in 
« Caſe of Foreign Bills, for which Proteſt ſhall be paid two Shillings 
0 DOmnr_TTT” 11! 8 
„ Proviſo, That no Acceptance of ſuch Inland Bill ſhall charge any 
Perſon, unleſs under- written or indorſed; no Drawer to pay Coſts, Da- 
„ mages, or Intereſt thereon, unleſs Proteſt be made for Non-accep- 


„ tance, and within fourteen Days after Proteſt, the ſame be ſent, or 
< Notice thereof given to the Party, from whom ſuch Bill received, or 


& left in Writing at his uſual Place of Abode.” * 
« If ſuch Bill be accepted, and not paid within three Days after 


ce que, then no Drawer ſhall pay ng. Damages, or Intereſt thereon; 


4 unleſs Proteſt be made and ſent, or Notice given as aforeſaid; never 
8 theleſs the Drawer ſhall be liable to Payment of Coſts, Damages and 
by Intereſt, if any one Proteſt be made for Non-acceptance, or Non-pay- 
** ment, or Notice be ſent, given or left.” | | 


& ** 


„ Proviſo, That no ſuch Proteſt ſhall be neceſfary, unleſs the Value 


E be expreſſed in ſuch a Bill to be received, and unlels the Bill be drawn 
; ey & for 


e. made 


ter to the Party from whom the Bills were received, who upon producing the 
. ſaid Proteſt, is to repay the Bills with Intereſt and Charges from the Proteſt- 
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ce for 201. or upwards, and Proteſt be made for Non- acceptance, b. 
« Perſons appointed; per 9 . 3. cap. 1). See Trade in 9 . 3. cap ty, 
CC If any Perſon accept ſuch Bill of Exchaiige, in Satisfaction of any 
cc former Debt, the ſame ſhall be eſteemed a full Payment, if he qo 
cc not his Endeavour to get the ſame accepted and paid, and make hi, 
cc Proteſt as aforeſaid, for Non- acceptance, or Non- payment. 
c Proviſd, That nothing herein ſhall diſcharge any Remedy any 
cc Perſon may have againſt the Drawer, Aeceptor or Indorſor of {yh 
cs Bill. Abr. of the Stat. 118” . rr 
4. Where a Bill is proteſted for Non-acceptance, the Drawer tis {a 
muſt have Notice of the Proteſt. 2 Keb. 584. Butler v. Play. 
F . If a Bill is negotiated after it is due, it is payable at Sight; aud 
if it is payable at a certain Day, and accepted, the Proteſt muſt be at the 
Day of Payment; if payable at Sight, it muſt be proteſted at the third 
Day of Grace. Show. 164 TT T 
6. In Caſe of an Inland Bill of Exchange, a Proteſt was not Nec. 
ſary before the Statute of 9 W. 3. cap. 17. and that Statute does not 
take away the Plaintiff's Action for want of a Proteſt, only in Caſe of a 
Proteſt, the Party drawing is liable to Damages, Intereſt and Cofz, 
Salk. 131. ” > . | 
J. Before that Act of Parliament, it was held in the Caſe of Butler v. Ply, 
That if a Proteſt had been a Fortnight after the Refuſal of Payment of 
the Bill, it was by Law accounted a reaſonable Time. 1 Mod. 21. 
8. In Caſe of Neceſſity it was held, that a Proteſt might be made on 
a Copy of the Bill. Show. 164. 3 3 
For Declarations and Pleadings in this Action, ſee hereafter in the 
Titles Declarations and Pleadings in Aſſumpſit. 5 


Secondly, By and againſt whom this Action on the Cale on an 
Lo Aſſumpſit is to be brought, _ „ 
1. Who may bring the Action. 


1. It was adjudged that the Husband and Wife might bring the Aion 
for a Cure performed by the Wife during the Coverture, and that the 
Action would ſurvive to her. 2 Cyo. 77. „„ 

2. If a Promiſe be made to the Wife during Coverture, it was held 
in 1 Cro. 61. that Husband and Wife might well bring the Action. & de loc. 
3. He for whoſe Advantage the Promiſe is made, may bring the Action 
notwithſtanding the Promiſe was actually made to a third Perſon, 7. Jones 
103. Dutton and bis Wife v. Poole. 5 e 
4. Where a Debt was due to a Feme Sole, who after being married, the 
Defendant accounts with the Husband; it was held that the Husband and 
Wife ought to have brought the Action, becauſe in all Caſes, ſo long as 
the firſt Contract, or Specialty, made to the Wife while Sole, continues, 
ſhe ſhall be join'd, in as much as if the Wife dies, the Husband cant 
bring the Action but as Adminiſtrator to her. And this Diverſity was 
taken by the Court, that where the Husband and Defendant accounted 

for Money due to his Wife, dum ſola, and it was found that the Defen- 
dant promiſed to pay him, and he brings the Action; it is ill after à 
Verdict; but where, in Conſideration the Husband would forbear a Suit 
the Defendant promiſes, and the Husband brings an Action upon that 
Promiſe, there, in as much as it is a new Contract, which changes the 
firſt by the Forbearance, there the Wife need not be join'd. 1 Hd. 299. 
 Tirrell v. Bennett. 5 LR . Nee 

J. And in Allen 36. in the Caſe of Hilliard and his Wife againſt Bam: 
bridge, it was held, that upon a Promiſe made to Husband and Wife, Ic 
was in the Election of the Husband to bring the Action with or Nn 


o 


'on Actions on the Caſe. 


his Wife; and theſe Caſes were cited. 43 Ed. 3. 10. 1 Ed. 4. 10. . 


Ed. 4. 6 d. J. Baron and Feme 55. 3 | 
6. The Defendant diſtrained the Plaintiff's Cattle, the Defendant, in 
Conſideration of ten Pounds paid to him by the two Plaintiffs, promiſed, 
to procure the Cattle to be deliver'd to them, and becauſe they were 
not deliver'd, they brought this Action; and Roll Chief Juſtice held the 
' Promiſe to be entire, as the Conſideration was. Stile 156, 203. Vaux & 
Vanx v. Steward. 85 * THe 

7. A Sale by Joint-Merchants to B. and A. A. one of the Joint-Merchants 
dies, the Action ſurvives, and the Executor of A. need not be joined. 
3 Keb. 198. Hall v. Rougham. 3 


2. Mainſt whom it may be brought. _ 


1. It can't be brought againſt the Husband on a ſuppoſed Promiſe 


made by him, for the Forbearance of ſuing for a Debt due to the Plain- 


tiff by the Teſtator, to whom his Wife was Executrix, and dead at the 

Time of the Promiſe. 2 Cro. 257. Smith v. Fohns. | £0 

| 2. If an Infant be bound in a Bond, and in Conſideration the Plaintiff 

# would not ſue him, he promiſed to pay; this will not make the Action 
againſt the Infant to be good. Cyo. Elix. Joo. Morning v. Knop. | 
3. If I pay Money in Satisfaction of a Duty, and he to whom it is 

paid, hath no Title to receive it, and the Duty is unſatisfied, I may have 

an Action againſt him that received it. 2 Syd. 4. Bonnell v. Fonlke, 
4. The Plaintiff. brought an Action, as Principal of FurnivaPs Inn, up- 


on an Inſimul computaſſet, for Money due to him, and the Seniors of the 


Society. Here it was agreed, that Church-wardens might bring an 


Action in their Name, for the Debt of the Pariſh, for they are a Corpo- 
ration ; but here the Principal and Antients ought to. have join'd. And 
tho* the Defendant be one of them, the Promiſe is to all the reſt, ex- 
cluding himſelf; ſo if there be twenty Partners, and one Covenants 


with all the reſt, he is in that Reſpect ſeparate from them, and they 


& muſt all join in an Action. Thimblethorp v. Hatdeſty, Far. 116. 

F. As under the foregoing Title, it was adjudged, that the Husband 
ſhall join his Wife in an Action upon an Juſimul Compntaſſet, for a Debt 
due to the Wife when Sole, ſo in the Caſe of Drue and Thorne, in Allen 
72. was it held, that if an Action be brought againſt the Defendant, only 
upon an Inſimul Computaſſet, for a Debt due by the Defendant's Wife 
when Sole, that is ill, for the Wife ought to be join'd in the Action. 

6. It can't be brought againſt an Infant upon an Inſimul Computafſet, 
ro the original Contract were for Neceſſaries. 2 Rolls Rep. 211. Tirrells 
Caſe. 58 = e e 5 | 
J. Where it has been held to lie againſt a Servant, for Goods bought 
for the Maſter. Dyer 230. Alford's Caſe. „ 1 0 | 

8. Where an Infant is bound in a Bond with a Surety, and at his full 
Age, promiſes the Surety he will ſave him harmleſs; it is ſaid in the 
Caſe of Stone and MWithipole, 1 Leon. 113. that an Action may be brought 
againſt the Infant upon that Promiſe, And in the Caſe of Barton and 
Hd monds, in 4 Leon. 5. it is ſaid in ſuch Caſe, where the Infant died, 
that the Action lies againſt his Executors. T apper v. Davenant, 3 Keb. 798. 

9. It lies for a Peme Sole, who marries a Man that was before mars 
ried to a Woman then alive, for Money by him had and receiv'd from the 
Tenants of the Feme Sole after their Marriage; the Reaſon of this is, be- 
2 this ſecond Marriage was ipſo facto void. 1 Salk. 28. Haſſer v. 

allis. | a 


10. Where a Feme Covert parted from her Husband by Conſent, Who 


allowed her a ſeparate Maintenance, and ſhe came up from Beverley 
to Loxdon, and lived here four Years, and was big with Child, and an 
Action being brought againſt the Husband ; upon this whole Matter it 
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was adjudged, that the Husband was not liable. 6 Mod. 14.7, Grags 6 


- Read 


ings and Obſervations 


oo 8 on” 

11. Where a Woman married carries on a Trade in London by her 
ſelf, tho* in a Garret, as a Gimp-Lace-maker, or a Manteau- maker, and 
the Husband never intermeddles therewith, ſhe is conſtrued a Peme $91, 
and the Husband is not chargeable for her Debts ; but if at any Time 


he during her Life intermeddled, he is. 1 SH¼. 183, 184, 185, Fabian 
v. Plant. | | Ss 


12, Where the Husband had married two Wifes, and the Second came 


up to Town, to proſecute him, and was committed to the Cuſtody of the 
Plaintiff a Gaoler, by the Husband's Complaint, the Husband ſhall dd 
be chargeable to the Gaoler for what he provides for her. 2 Ley, 16 
Calverly v. Plummer. Ig 

13. Tho' an Action will lie againſt an Infant for Neceſſaries, yet where 


the Plaintiff declared for Gold and Silver-lac'd Cloths, and for other Ne. 


ceſſaries; and the Defendant pleads Nonage, and the Plaintiff replie 
they were for Neceſſaries; upon a Demurrer, the Court looked upon the 
Record, and ſaw that the Defendant was there ſtiled a Gentleman; aud 
adjudg'd, that ſuch Cloths were not fit for the Degree of a Gentleman, 
and gave Judgment only for Neceſſaries; and as the Plaintiff had con. 
feſs'd Part of the Contract received, applied that Part received to the 
Neceſſaries, ſo that Judgment was only for the Remainder. Gon/ds}. 163 
Mackerell v. Bachelor. : | | . 

14. An Infant keeps a Mercer's Shop, and buys Goods; the Plaintif 
brought an Action for Goods ſold and deliver'd to him; the Infant pleads 
Nonage; the Plaintiff replies, that they were for wearing Apparel, and 


for the Maintenance of his Family. The Defendant rejoins, that he 


kept a Mercer's Shop, and bought theſe Wares to fell again; and tra- 
verſes, that he bought them for neceſlary Cloathing ; and upon a De- 
murrer there was Judgment for the Plaintiff, but that Judgment rever- 
ſed upon a Writ of Error upon this Reaſon, that the Infant ſhall not be 
bound by his Contract, tho' it be for the Maintenance of his Family and 
his Trade. 2 Cro. 494. Whittingham v. Hill. „„ 
15. It will lie againſt an Infant for Meat, Drink, Apparel and School. 
ing. V. Fones 182. Pickering v. Gunning. HS. 


Thirdly, Df the Declaration. 


t. Where à Declaration was not good for want of ſhewing, that the 
Plaintiff had not done all on his Part, and how it ought to have been. 
Cro. Eliz. 292. Gregory v. Nevill. Th 
2. If one be indebted unto another upon a fimple Contract, and the 
Plaintiff ſues for it, upon a Promiſe to pay it, he muſt ſhew how the 
firſt Debt grew due, and for what; as upon an Indebitatus Aſumpſit, 
where the Debt is the Conſideration of the Promiſe. Hoodforn v. Deacon. 
But upon an Inſimul Computaſſet he need not ſhow how, and for hat, 
but generally that the Defendant Iuſimul Computaſſet with the Plaintiff 4r 
diverſis denar ſummis eidem Quer per pred Def. ante tempus ill debit & 
ſolubiP, and upon the Account was found in Arrear ſo much, and in Con- 
fideration thereof, did promiſe, &c. without ſhewing for what. 2 C0 
207. | | | | rox 


4. So if one ſue for a Thing ſold, where no Price was agreed upon, 
he muſt aver, and ſhew it to be worth ſo much. N 
F. Alſo where it is in Conſideration of Forbearance, the Cauſe of the 
firſt Debt need not to be ſhewn; as if one ſue for a Debt, and the Party 
or another, pray the Plaintiff ro forbear his Suit, and he will pay, it, f 
upon a Suit upon this Promiſe, the Plaintiff need not thew the Cauſe 0 


* 


3. If one ſue upon a Promiſe to ſatisfie him for Work done, he mult 
ſhew in his Declaration how much he deſery'd for his Work. Ihm. 
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70 Debt he firſt fued for, for the Forbearance is the Confideration of 
this Suit. 1 n. 396. 2 Cro. 548. Auſten A 1 
6. Upon a ſpecial Agreement to pay ſo much for him and his Wife, 


for Meat and Prink, if they were there and receiv'd it, he muſt there 


— 


eee 
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aver they were there, and received it. C 
1. An Action upon the Caſe, for that whereas the Defendint's Cattle 


. 13 


Vere impounded by A. B. that the Defendant promiſed the aintiff, that 
if he would deliver them out of the Pound, that he wou'd ſave him 
S tarmleſs from A. B. and then fer forth that A. B. had brought a parco 
frafo againſt him, Ec. after Verdict for the Plaintiff, the Judgment was 
arreſted, becauſe the Plaintiff did not aver that he did deliver the Car: 
tle, which was the Point traverſable. Skifrher 141. Anonymus, Mich. 
6 an. ME pan 3 | 
N If one Promiſes to enter into Bond for Performance of Articles, in 
an Action upon this Promiſe, the Breach affigned was for hot entring | 
into Bond, without ſhewing for what Sum the Bond was to be by the  _ = 
Agreement, it was held to be aided by thi general Iſſue. Mod. Rep. Jo. i 
9. Upon a Promiſe to give the Plaintiff a Horſe, if he would make 4 5 
S Leaſe for Years to him, rendring Rent, and alledged a Leafe or Years; 2 l 
but did not ſay any Rent was reſerved; the Declaration was held naught, 
not purſuing the Agreement, tho* for the Defendant's Advantage. 3 
«4 Upon a Sale of Wine, the Vendot affrmed it the beſt Wine in 
England, in an Action upon this Aﬀirthative it ought tö be averred, that 
chere was as good of better Wine in Erglend. Nop 3. 
11. For ſtopping a Way to ſuch a Field good, withour ſhewihg what 
Intereſt he has in the Field, but for ſRoppitg à Way t6 à Cloſe otherwiſe. 
Lat. 160. e 5 1 + 
12. In an Action for Money laid out, without ſhewing for what, not 
. PPP nes 
13. In Conſideration the Plaintiff would abate of his Debt, the Defen- 
dant promiſed to pay; the Plaintiff muſt ſhew how he abared his Debt, 
and it is not ſufficient to fay he abated ſo much. Ob, 156. 
14. An Action upon a Promiſe to pay fo much, if the Flaintiff would e 
not further proſecute ſuch Suit; it is ſufficient to ſhew he did not proſe: bY 
cute {uch Suit, without ſhewing a Diſcharge. =” „ | 
15. Where one Promiſes in the Penalty of roo. to fave the Plaintiff 
| harmleſs from any Damage that ſhall happen by the Eſcape of A. the 
Averring A. eſeaped, and that the Defendant had not ſaved hatmeſs, is 
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ſufficient; but if it were to fave harmleſs from the Eſcape, or pay 1007. 
it were not enough to aver he eſcaped, but that the Defendant had not 
JJ) CE I Ob tiers 
16. An Aſumpfit, in Conſideration the Plaintiff would cure his Davghs 
ter, the Defendant promiſed to pay ſo much, without averting that he 5 i 
did cure his Daughter, and in Confideration that the Plaintiff had cured. = | 
bis Daughter, that he the Defendant „ e to pay ſo much; upon = 
Non Aſſunpfit pleaded, and a Verdict for the ai it was hel, good, = 
5 1 whole Record, it appears that the Daughter was cured. H 
1 y. 42 1 - | | 5 ＋ Ng db S394 | | | 
17. To return a Horſe by ſuch a Day, or pay fo much, the Plaintiff 
aſſigned his Breach for not returning his Horle by ſtich'a Day, without 
ſaying he did not pay the Money, after à Verdict the Declaration was 


* 


held naught. 1 Syd. 440. l . 

18. The Plaintiff declares, that he was poſſeſſed of Tickets for the 
Payment of Seamens Wages, and had an Order from for Payment, 
and the Defendant an Under-Officer of A. promijſed that if the Plaintiff b 
would not trouble 4. that he would' pay the Money; after a Verdict it hs | li 
1 2 good, tho it was not alledged that he hat a' | 5 | ö 
I Had. 292, . a. $7 


Title to the T ick&s, | 
19. In 


a 


— 


my 
mY —— \ 


ad * 


Readings and Doſervations 


19. In Aſumpſit, whereas the Plaintiff Sctaſſet the Defendant, he pro. 
miſed the Plaintiff, that if he would abſtain from his Suit, and ſhey n 
certain Account, he would pay, and the Plaintiff averred the Abſtainin» 
from the Suit, and ofentavit quoddam comprtu' præd'; and it was held 
good, but without pred” it would have been naught. Mod. Rep. 284, 

20. In Aſſumpſit quod cum the Defendant, in Conſideration the Plain. 
tiff had promiſed Performance of ſuch an Act, he promiſed to do ſuch an 
Act, held good, and that the quad cum was a ſufficient Averment. Har. 2 

21. In Aſſumpſit to pay the Plaintiff as much as he deſerved, if he 
would board the Defendant as often, and as many Times as the Deſen. 
dant pleaſed, and Plaintiff alledged, that he did board him at the Day of 
the Promiſe, and ſeveral other Days and Times afterwards ; and the 
Declaration was held good upon a ſpecial Demurrer, tho' the Plaintiff had 
not ſhewed what Days, or to what Day he boarded him. Ray. 2, 

22. In Aſumpſit, the Plaintiff declares that A. was indebted to hin 

and B. was Reciever of A.'s Rent, and he appointed B. to pay the Plan. 
tiff out of A.'s Rent, and the Plaintiff and B. accounted together, and 
found in Arrear; and he promiſed to pay, if he would forbear a Month 
after the Rent-day, good, without averring he had any Rent in his Hang, 
Ray 211, Yes „ | „ ne 

23. In Aſſumpſit, if the Plaintiff would Endeavour and Labour, thy 
A. ſhould marry B. the Defendant promiſed to pay, Oc. and the Plaintif 
averr'd that he Omnibus modis quibus poterit conatus eſt & elaboravit to per. 

A ſuade him, and that the Marriage took Effect, held good. Ray. 400. 
[ | : 24. In an Action for not paying Money at the Exchequer, it is ne- 
; ceſſary to alledge in what County the Exchequer is. Stile 59. : 
my 25. If one Fromiſe to pay Money out of the Freight of a Ship, in an 
1065 e Action for Non- payment, the Plaintiff ought to aver what was due. 
Stile 220. | C | „„ 
26. In an Action upon an Aſumpſit, if the Conſideration be Executory; 
as if one Promiſes to do ſomething to me, in Conſideration of ſomething 
to be done before by me, to or for him, if I will ſue him for that he is 
to do for me, I muſt aver, that I have done that which was firſt to be 
done by. me, for till that be done I may not maintain an Action upon 
the Promiſe. 2 Cro. 583. Pain v. Baſtwick. 3 1 
227. And where *tis Executory, and averr'd that *tis executed, when 
indeed it is not, the Defendant may ſhew it ſpecially, and may take Iſſue 
as well for not performing the Conſideration Executory, as upon the Pro- 
miſe ; but if he pleads generally Non Aſſumpſit, he can call the Perform- 
ance of the Conſideration Executory, and ſo it is upon a Promiſe to do 
any thing upon Condition, 5 5 e 
28. And if a certain Time and Place was agreed on for doing the Thing 
agreed on, muſt ſet it forth to be done accordingly. 


229. As if one Promiſe to me, that in Conſideration I will forbear my 
| Debt till ſuch a Day, he will pay me, Sc. I muſt ſhew I did forbear; for 
if I ſue it within the Time, the Aſumpſit and Action is gone. 
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30. Where a Flace was held Necſſary to be ſet forth, where the Plain- 


tiff lent the Defendant the Money. 2 Cro. 598. obus v. Bowen. 

31. Judgment reverſed, becauſe the Plaintiff did not ſhew for what 
the Defendant was indebted to tim, but only generally in the Sum of 
40 J. Mayor v. Harte. 2 Cro. 642. 3 : | eren, 

32. An Attorney, in an Action upon the Caſe may declare for ſo much, 
due pro opere, Cc. and give his ſolliciting in Evidence. Skinner 218. 
L, 2. ao oe a aoes dt 2 „ 

33. Aſſumpſit, the Plaintiff declares for Money won at a Game called 

Hazard, good, without a ſpecial Promiſe. 2 Vent. 175. . 
34: The Plaintiff declared, that he intended to remove ſuch Goods, 
and the K promiſed to ſee them forth- coming, after a Verdict 

good, w hout ſhewing that the Goods were his. ent. 211. . 

1 1 35. Aſunpfis 
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- a Aſſumpſit, by a Carrier for bringing Goods from JI to London, is 


not ſufficient that he brought the Goods to London, without ſhewing into 


„Dari and Ward. 1 d. 8. ROT af df OP Fe OD VE i Ole 
mw 10 a Declaration upon N Promiſe to ſave harmleſs from a Suit, it 
is not neceſſary to ſer forth preciſely how he was impleaded, but gene- 
rally that he was impleaded in ſuch a Court, in ſuch an Action. 2 Ero. 10. 
Fofter and 6 oF 2 og ns F 

37. Telv. 18. Soprani and another againſt Skarro. Where the Defendant 
promiſed to build-a Wall, Parcel of a Meſſuage, during ſuch a Term; 
agreed to be demiſed by Zanches to Welch, but the Declaration in charg= 
ing the Defendant wirh a Breach of Promiſe, does not ſhew that Zanches 
did demiſe the Meſſuage; ſo that if he did not, it was impoſſible for 
the Defendant to build it during the Term, and Declaration held ill. 

38. Where the Declaration was, that in Conſideration the Plaintiff 
would deliver the Defendant's Cattle out of the Pound, he promiſed to 
pay him, or ſave him harmleſs ; and avers, that for the Delivery thereof, 


an Action was brought againſt him, and a Recovery; this was held ill, ö 


for want of an Averment that he did deliver them. 2 $ho. 329. Well v. 
nnd % ppc oP G oe TD HITS £ T2398 

39. Where the Declaration was, that in Conſideration that the Plain- 
tiff would, at the Requeſt of the Defendant, repair Part of a Houle, 
the Defendant promiſed to pay ſo much ; and then the Plaintiff alledges 


that he did repair it; but held inſufficient, becauſe he did not ſet forth 


the Performance purſuant to the Conſideration, in ſaying he repair'd it 
at the Requeſt of the Defendant; but to repair a Part of a Houſe, and 


not particularizing what Part, was held well enough. —_ . 
40. The Deelaration was, that in Conſideration the Plaintiff would de- 
liver to the Defendant's Son; ſuch Wares as the Son fhould deſire, the 
Defendant promiſed the Plaintiff to pay for them; and then avers that he 
did deliver certain Wares to the Son; and the Defendant refuſed to pay for 


them. Roll Ch. Juſt. held, that the Acceptance of the Wares is an ac- 


tual Deſire; and it was not neceſſary preciſely to ſet forth an actual De- 
fire. Stzle 163. Fohnſon v. Abington. e FF 
41. Where the Declaration ſet forth, that the Defendant, in Confide- 
ration that the Plaintiff would let the Defendant a Booth in Sturbridge 
Fair, the Defendant promiſed to pay 10 J. and to pay the Plaintiff for 
all ſuch Wine and Hops as ſhould be ſpent in the Booth during the Fair; 
the Declaration was inſufficient after a Verdict, becauſe the Plaintiff had 


not alledged that he gave Notice how much Wine and Hops he laid in 


during the Fair; nor that he made a Demand of the Payment of any 
Sum due, that the Defendant might know how much he was to pay. 
Stile 172. Harris v. Gibbons. ö | „„ Ts 
42. Where the Declaration was for Goods fold and deliver'd; and a 


Promiſe to pay ſo much as they ſhould be reaſonably worth, it was ad- 


judged as good, as if ic had been as much as they were reaſonably worth. 
3 Mod. 190. Bowyer v. Lenthall. | f, 


43. In Conſideration the Plaintiff would pay the 88 20 J. he 


promiſed to aſſure Land by a reaſonable Aſſurance. 


44. Where the Declaration ſet forth, that the Defendant at Briſtol was 


indebted for Goods ſold and delivered; and then and there promiſed to 


pay, it is ſaid to be held ill, becauſe it was not ſaid where the Goods 


were ſold and deliver'd. 1 Show. 395. Crabb v. Bowdler. 1 Keb. 679. 
Inman v. Patie. 1 Keb. 669. Patil v. Kent. 1 Keb. 513. Dorringtos v. 


Slipper. 1 Keb. 500. Peacock v. Burrell, 1 Keb. 468. Bowler v. Marſhal. 


1 Keb. 419 Ani ſou v. Starke. 1 Keb. 382. Saunders v. Godfrey. 


45. Where the Declaration had not ſet forth; that the Defændant pro- 


miſed to pay, in Arreſt of Judgment upon the Writ of Inquiry, that Ex- 
ception was diſallowed; for the Pro 


Plaintiff, and no other Perſon being named in the Declaration, it ſhall be 
. 4 N intended 


miſe being alledged to be made to the 
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intended to be made by the Defendant. 1. Lat. 239, 8. Remingtan v 


_ Taylor, 


* 


46. Where it was held, that upon mutual Promiſes, Performance net 
not be averred 1 Lev. 89. Anonymus © © © £ 7 

47. To declare for Goods deliver'd to the Defendant, and a Promiſ, 
to pay, is void for want of the Word Sold. 1 Leon. 157. Anonym, 
Noy 59. Harewood v. Hammond. 2 Keb. 438. Gatton v. Bron. 
48. In Conſideration of the Delivery of Poſſeſſion of a Houſe; Ge. thy 
the Defendant promiſed to pay fo much, the Plaintiff need not they 


any Title to the Houſe. Ben. 151. 


* 


49. In Conſideration the Plaintiff would abate of his Debt, the Def. 
dant promiſed to pay ; the Plaintiff muſt ſhow how he abated His Debt, 


and it is not ſufficient to ſay he abated fo much. God ssb. 156. 


50. In caſe the Plaintiff declared upon the Defendant's being indebtet 
to the Plaintiff, and found in Arreat ſo much, which the Plaintiff hay 
not paid, and without ſaying Aſſumpſit ſolvere ; quere if good, 1 Syd. 306, 


5. In Conſideration that the Plaintiff had procured J. S. to ſurrender ſug 


a Houſe, quod defend ſolverit, it was held ill for want of Aſſumpſit'ſup ſ, 


after a Verdict. Stile 246. 2 Rolls 464. Apres 306. Noy 50. Co. H. 


913. Stile 255, 28. 


$2. Aſſumpfit upon an Agreement to pay 21. per Aunum, und e 
Breach aſſigned was for two Years, ending at ſuch a Day, which was two 


Years and a Day, yet the Declaration good. 1 Hd. 409, 2 2 
53. Where the Declaration ſet forth, that Differences had ariſen te. 
tween the Plaintiff and Defendant, and they ſubmitted to the Award of 
F. S. who awarded, that the Defendant ſhould pay to the Plantiff zo out 
of the Eſtate of one Moolley; but held ill, becauſe it did not ſhew whether 


the Defendant was Executor, Adminiſtrator or Truſtee, or how chargeable 


out of that Eſtate. 2 Lev. 23 5. Adams v. Statham. 


54. Where the Award mentions, that the Party ſhall have ſuffcient 


Notice of a Thing to aſſign a Breach for Non-performance, you muſt 
ſhew what Notice was given, that the Court may Judge of the Suffii- 
ency of it. 2 Syd. 67, Anonymus. 


55. Where an Averment of Notice was held to be not neceſſary, 


March 108. 


_ Of Declarations on Bills of Exchange, and Promiſſory Notes, | 


1. The Cuſtom of Merchants concerning Bills of Exchange, is Part of 
the Cominon Law, of which the Judges will rake Notice ex Officio ; as it was 
reſolved in the Caſe of Carter and Dowriſh; and therefore *tis'needleſs to ſet 
forth the Cuſtom ſpecially in the Declaration; for *tis ſufficient to fay, 


that ſuch a Perſon, according to the Uſage and Cuſtom among Mer- 


chants drew the Bill. Carthew 240. Williams v. Williams. 5 

2. And it was adjudged in the Caſe of Mogadata v. Holt, 1 Show. 317. 
that if the Cuſtom of Merchants be recited, and be ill recited, and differs 
from the Fact ſet forth, yet inasmuch as the Setting it forth is Sut- 


pluſage, and the Judges are obliged ex Officio to take Notice of the 


Cuſtom of Merchants, the Declaration will not be ill. 


3. And where an Action is brought upon the ſecond Bill of E*- 


change, neither the Firſt or Third having been paid, it is not neceſſary 


by way of Averment to alledge, that the Firſt or Third was not paid; 


for the Allegation of the Sum contained in the Bill's not being paid 

is ſufficient, and ſupply d the Want of an Averment. 
4. So to ſay, the Perſon upon whom it was drawn could not be found, 
was held ſufficient, without ſhewing they made an Enquiry after him. 
5. Nor is it neceſſary to lay an actual Promiſe after the Proteſt made, 


for the Law raiſes a Promiſe 
Cheeſman. 


3 


by Implication. Carthew 510. Starks V- 
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5 80 Actions on. the Cate. 2 323 
7 Mit; A Man can't declare upon a general Indelitatus Aſfumpfit, 9 
on a Bill of Exchange, for want of a Conſideration for it is but an Evi- "i 
dence of a Promiſe to pay, and therefore he muſt declare upon the Cuſtom BG g 
of Merchants, or elfe upon a general Indebitatus Affumpfit ag inſt the 
Drawer, for Money received to his Uſe. Salk. 125. Q. whet ier a pro- 

miſſory Note, which is made as a Bili of Exchange by the Statute, is good 
without; Value received. / i EW ee 203 NOW 

. A Note for Payment of 60 Guineas when the 'Defendant ſhould 
marry E. P. 1 declare upon this Note, as upon a Bill 

change. 4; #63} 22-7 [565 005 03059 674 F SOHO Fe SET en 
IS To declare 1000 e Note, ſerunduni uſum Mercatorum ts 
9. Caſe upon a Bilkef Euchange upon the Cuſtom of Merchants, brought 
by the laſt Indorſee againſt the laſt Indorſor; and good, without fuing 
the Drawer and the reſt ſucceſſively; for he hath his Blection to ſue tlie 
one or the other. Show, 44242. en een 

rc. If one declares on a Bill of Exchange againſt the Acceptor, payable 

ſo many Days after Date, and ſhews the Acceptance and Promiſe was at= 
ter the Bill was due and payable; and to pay ſecunuum tenorem Bill pred, 
WF the Declaration is good, for the Promiſe is to pay preſently, & ſecundum 
tenorem Billa ſhall be rejected as repugnant. Sal. 17. 
1g1. A Declaration on a :Billof Bxchange payable at two Ufances drawn „ 
at Amſtordam, is not good, without ſnewing what Uſances are. Sulk. 131. 
3 12. If a Declaration on the firſt Bill of 'Exthange wants an Averment; 
= that the Firſt and Second are not paid, it is aided after a Verdict. Sulk. 
130. 3 Keb. 645. Smart v. Dear, in 205 id 5} 16607 
13. Where a Cuſtom is laid generally int a Perſonas ufitat” & approbat”s 


at is ith 1 Dm. . r COLT 11 | 
14. On a Bill of Euebange, where it was omitted, that the Bill was by 
drawn ſecundum conſ. Mercatorum, and yet held well. 1 Lit. 297. N nn 
15. An Action for Part on a Bill of Exchange held ill, the Contract | 3s 
being entire, unleſs he ſhews how the other Part was ſatisfied. $77. 65. [i 
16. H. draws a Bill of Exchange upon P. payable to S. who indorſts'ic | =_ 
to A. who indorſes it to C. C. brings his Action againſt H. in Bar of this bi 
Action, and adjudged a good Plea; for by ſuing of the Drawer he has _ 
waved his Liberty of fuing A. and &. for if he may ſue &. then he may Fl 
H. and H. be doubly charged. Skinner 255. 2, | OS | 1 
17. The Plaintiff declares upon a Bill of Exchange againſt the Drawer, _ = 
ſetting forth, that the Plaintiff had paid the Bill for the Honour of the e if 
Indorſor, and the Cuſtom was laid generally for Merchants and other 1 4j 
| Perſons, without ſaying trading and uſing Commerce at London, or with- b — 
in this Kingdom; and therefore upon a Writ of Error the Judgment was | TS | 
reverſed. Lat, 89. 2 b. Fairley v Roch. - e | 1 


18. In a Declaration upon a Promiſſory Note, *tis ſufficient to ſay tlie i} 
Drawer made-a Note, and it ſhall be implied that he ſign'd it. Modern | 
Caſes in Law and Hquity 307. Elliot v. Cowper ; tho? the Act of Parlias - — 

ment which beſtows Credit upon ſuch Notes, and a Remedy to recover „„ | 
on them where there was none at Law, enacts that all Notes ſigned, Ec. „ q 
19. Where an Action was brought againſt the Drawer of an Inland 4 
: 
1 


Bill of Exchange for Default of the Indorſor, and the Declaration did not 
ſet forth Notice to the Drawer; it was held ill upon a Writ of Error af: 
ter a Verdict. Mod. Caſe in Law and Equity 43. Lawrence v. Facob.” | 
20. Error aſſigned in the Declaration, that it was not alledged that the ! 
1 was 2 Merchant at the Time-of drawing the Bill, yet held well _ 
enougn. 3 Cro. 301. Barnaby v. Rigalt. 2 Cro. 306. Caſtle v. Taylor, it 
Eagechild's Caſe, Hetley 16). 8 LIE 2 | . r ie 
21. If a Bill be accepted, there's no Occaſion to alledge a Demand, 
Stile 370. Anonymus, 1 e | „ 
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and Obſervations | 


22. It P. or neceſſary to ſhew, that the Perſon to whom the Bill is pay. 
able is a Merchant, and of late ſince this Caſe of Chat and Edgar, in 
1 Keb. 636. it has been held, that the very Drawing a Bill upon another, 


—Keaving 


1 
N 


ey 


. 


makes them both Merchants for this particular: Purpoſe. _ 

23. Where in a Declaration it was alledged that a Bill was paid by p. 
and L. A. for the Honour of the Defendants but it was not alledged t 
whom the Money was paid ; for it ought to have been preciſely alledgeq, 
that the Money was paid to the lait Indorſee, becauſe the Cuſtom is 10 
alledged ; that if any Perſon or Perſons pay the Bill to the laſt Indorſee 
for the Honour of him to whom the Bill was firſt payable, and who ff 
indorſed the Bill, that then he who undertook to pay the Bill for the 
Honour of the Drawer, is liable to pay it to the firſt Indorſor, to whon 
the Bill was firſt payable; and therefore the Declaration ought ſtriQ1y to 
have purſued the Cuſtom ; but yet Judgment was affirmed, and the 
Reaſon was, becauſe it was after a Verdict which had found the Aſunpſt 
which could not have been without Proof that. the Money was duly paid, 
Lut. 899. Levin v. Brunetti. Tie ie 25472. 


Declarations in Aſſumpſit held 1 for Want of a proper Avermeit, 


1. Where the Defendant was to deliver a Parcel of Gum then upon 
the Seas, as ſoon as it came to the Port of London, and that it ſhould be 
as good as other Gum mention'd in the Deelaration; Breach aſſign'd fy 
not delivering good Cum; the Declaration was held ill for want of an Aye. 
ment, that the Gum delivered was the ſame as was upon the Seas, and 
that it came to the Port of London; for if it was another Parcel, then it 
is not within the Promiſe, and the Declaration ought to have ſhewn, that 
the Gum deliver'd was the ſame agreed to be deliver'd, and then to hare 
ſhewn that it was not good Gum according to the Promiſe. 2 Cre. 235. 
Weſton v. Dyke. ET Nd no . 

2. Where the Defendant promiſed to take the Plaintiff's Sn an Ap- 
prentice, and find him Meat, Drink and Apparel; it is no good Aſſign- 
ment of the Breach, to ſay the Defendant did not find him with Meat, 
Drink and Apparel, without averring the Plaintiff put him Apprentice. 
_ - Talkhamv. Miigg. 2 Ou. 46. 

3. Where Z. O. had acknowledged himſelf to be indebted to the Plain - 
tiff in 10 J. for ſeveral Treſpaſſes which the Plaintiff had agreed to accept 
of, and the Defendant, in Conſideration the Plaintiff would permit the 
ſaid 7. O. to carry out his Goods, and acquit him of the 10. the De. 
fendant would pay it; the Declaration was not good, by ſaying he did 
acquit him, and ſuffer'd him to carry out the Goods; but he muſt ſhew 
how he acquitted him, for it muſt be by Writing. Lenerett v. Rivet, 
2 Cro. 503. . „„ Ss i 

4- In an Action upon the Caſe againſt an Executor, upon a Promiſe 
made by the Teſtator to pay 207. at his Death, the Plaintiff need not 
aver that the Teſtator did not pay it in his Life-time. Hardr. 221, Green. 
way v. Hornblow. 3 6 

5. In an Action upon the Caſe againſt Lovering, upon a Promiſe made 
by him to the Plaintiff to pay them 84 J. out of the Freight of a Ship; 
Roll Ch. Juſt. the Plaintiff ought to have averr'd, that there were Mo- 
nies due for the Freight of the Ship; otherwiſe how can ir be known 
whether the Monies due can be paid out of them, and the Judgment v3 
arreſted. ile 120. Chaſe and Jones v. Lovering. ö 

6. In Conſideration the Plaintiff would pay the Defendant 70 he 
promiſed to aſſure Lands by ſuch reaſonable Aſſurance, as by the Plain” 
tiff's Counſel ſhould be adviſed, who adviſed a Feoffment, with a Coe 
nant to diſcharge and ſave harmleſs from all Incumbrances ; the Breac 
not well aſſigned; for this was not an Aſſurance within the Promiſe. 
Coles v. Kindor, 2 Gro. $71. 3 1 
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| In what Inſtances the Declaration was beld 5 wit bout an Avermint, and 
where not, relating to 


Mus kett v. Cole, Cro. Eliz. 133. The Delivery of Bills and Obligation. 
= Rigg v. Clarke, Cro. Eliz. 194. A Horle lent and abuſed. 
= Hopkins v. Stapers. Delivery of Goods. 
Telv. 176. Rock v. Rock. A Promiſe to go a Journey. 

LI. 224. Hinton v. Tates. Maintenance of an Infant. 
= Hardr. 1, 2, 3. Ernly and others v. Doddington. A Promiſe upon Aa 
W Horſe-Match. 
= Godb. 13. Anonymus. IIl upon a Conſideration of Forbearance, and 
W goes not aver, that in Fact he did give a Day of Payment. 


& were agreeable to thoſe in the Conſideration. 

2 Cro. Stainewid v. Leebek. No Averment, that the Bond was diſ- 
charged upon a Promiſe to pay ſo much in Diſcharge of a Bond. 

I Keb. 669. Baxter v. Fackſon. To the Delivery of Beer to the Houſe 
of the Defendant, and in Conſideration thereof the Defendant warranted 
Money due by J. S. to the Plaintiff. 


What Declarations have been held inſufficient, and what not, relating fo 


Cro. Eliz. 292. Gregory v. Nevil. Relinquiſhing Rent. 
, Pie Caſe. A Promiſe to ſave harmleſs. 
561. Roſs v. Moſs. A Promiſe to diſcharge Suits. 
848. W v. Carr. Super ſe Aſumpfi it, and does not ſay to. 
whom. 
859. Clerk v. Palady. Permiſſion to en joy Lands. 
Nelverton 76. Raynay v. Alexander. Buying of 15 Tod of Wool to 
be choſen by the Plaintiff out of 17. 
9. Dorrington v. Baſe.” A Promiſe to make a Leaſe on the 
£ Plaintiff's procuring 67. to be lent to the Defendant. 
184. Smith v. Jones. Forbearance. 
49. Alen v. Randall. A Promiſe to procure a ſufficient Man 
to be bound. 


20%. Roſs-v. Pie. A Promiſe to ſave harmleſs from a Re- 
cC0ognizance. 


Loſſes by dwelling in ſuch a Houſe. 
19. Jennings v. Hatley. Marriage. 


39. Heyford v. Reeve. A Promiſe to produce + a ſufficient 


Record. 


vis” Lord Mordant v. Walden. A Promiſe to pay Money on 


ſealing an Indenture. 


2 Show. 238. Middleton and others v. W bitebead. For Money receiv d 
to a Bankrupt's Uſe. 


3 Lev. 335. Noble v. Holhead. Money receiy'd after the Day of the ; 


Ws 2.3" 7 7 ³˙0 ²¹²˙¹iü ð y 5-4 © Þ9? #7 MPS 65 167 


| Moor 854. Babington v. Lambert. Money recei d to "be Plaintiff's Uſe. 


1 Rolls Rep. 391. Beckingham aud anoth v. Vai ugh . 
deliver'd to the Plaintiff's Uſe. as, id 7 TR . or Nader 


Hard. 5. Barneburſt v. Calbott. Forbearance to the a mird Peron 


Hard. 221. Greenway v. Horneblow, A Promiſe made by Teſtator, and 


the Action againſt the Executor. ANA 


pended. 
1 Lev, 171. Armitage v. Diſon. Miſcaſting the Sum amended. 


40 e 


. 2 Cro. 235. Meſton v. Dyke. No Averment, that the Goods deliver d | 


220. Coveney v. Wooden, A Promiſe to thre harmleſs from all N 


Noy 185. Dixon v. Williams. A Promile for Niese. laid out and en- 
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for Goods ſold and deliver'd, but does not ſay where; and t 
and the Judgment was upon a Writ of Error reverſed. , 2 Lev. 8). 


v. Carler.::. | 


m SS. 
— — - 
— — * 
— | - _ — * * * 
I CG As — —_ 
—U— — — _ - — 
—— — 0 


— 

G_ 

= — 
—— 


— Readings, and Dbſervations | 


Hett. f 16. Holmes v. Chenie. An Inſimul Computaſſet. 
Palm. 559. Besfich v. Coggil. A Promiſe upon an Inſimul Computaſſ of 
Money due from the Defendant himſelf and his Son. Wm 
2 Cro. Go. Bard v. Bard. Upon an Inſimul Computaſſet for Money by 


? 
. 


Hutton 21. Bigg v. Malin. —— A Promiſe by an Adminiſtrator. 
Popham 17). Goodwin v. Willoughy. Infimul Computaſſet againſt Joan the 


Wife of T. Wiloighby, and ſhews not whether Executor or Admini. 


W . 5 1 
Hob. 69, 17. Auſtin v. Gervaſe. An Aſſumpſit to give a Bond, and the 
Defendant to deliver a Horſe. _ CO a 
2 Brownl. 213. Anonymus. Goods delivered to the Plaintiff in Pawn, 
in Conſideration of Delivery, a Promiſe to pay the Debt. 5 


* N * 4 . 


Godbolt 358. Randall v. Harvey. Conſideration of relinquiſhing of 1 
Godbolt 412: Payne v. Colledge. A Promiſe to endeavour to cure of a 
Diſeaſe. IE | = 


* * 


Godbolt Tot man v. Hopkins. A Promiſe to deliver Barley next Harveſ, 
and the Time of the next Harveſt not ſet forth * 
x Roll's Rep. 382. White's Caſe. A Promiſe to deliver all the Corn, &. 
1 Rolls Rep. 58. Chappell v. Woodham. Omiſſion to whom Payment 
ß ⁵mꝛ——w MM: 8 | 
I Rolls Rep. 173. Anonymus. A Promiſe to provide Neceſſaries for 
7 Stile 21, 88. Bower v. Southwell. A Promiſe to pay Money for Cur- 


rants ſold, and the Plaintiff to diſcount. 


Stile 62. Baker v. Edmonds. A Promiſe to an Afignee under a Com- 


miſſion of Bankrupt. 


Stile 243. Child v. Guiar. A Special Verdict. 
Stile 410. Dorman v. Snag. A Promiſe of Forbearance, 
Stile 419. Bunnworth v. Gibbs. A Promiſe to leave off a Trade. 


* 


Stile 57. Tunier v. Jeffry. Forbearance of a Suit. 


1 Leon. 123. Musket v. Cole, Where it was held ſufficient, tho! not 
ewn that the Defendant had ſuch Bonds when he promiſed to deliver 
all the Bonds he had, Oc. „ 


Telv. 176. Rock v. Rock. Infufficient for want of a proper Averment, 


that the Journey the Plaintiff alledged was his next Journey, becauſe the 
Defendant was to pay before his next Journey. 


Hob. 95. Bayle v. Gird. That the Plaintiff would die ſixty Kerſeys and 


that he did die all amounting to fifty- nine; and held well enough, and the 
Damages were aſſeſsꝰd occaſioue detentionis debiti; whereas it ought to have 
been occaſione non Performationis. 8 | 


1 Leon. 335. Hoskins v. Struper. Plaintiff ſold Defendant Fiſh to be 
ſhipped from Briſtol to St. Snear, and to bring back from thence Goods to 
the Value; he alledges he did ſo, but does not ſay whoſe Goods they 
were he returned with ; and held ſufficient. 5 


ſays he did diſcharge him, but does not ſhew how. 5 
1 Ventr. 156. Stone v. Waddington. An Action in the Court a 7 
hereiore 1 


Poph. 206. Anonymus. A Promiſe to diſcharge a third Perſon, Plaintiff 


argain. 
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Aderton v. Dunſtar. 2 Cro. 247. The Promiſe varying form the Conſi- 
deratjon in the Sum, though but in a Penny; for it is not poſſible to male 
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on Actions on the ale. 


g 7 le by v. Hadderton, 1 Bulft. 179. But where it appear d to be the 
Mifpriſion of the Clerk, as in caſting up the Sums in toto ſe attingunt, 
it was amended. 


* 
” 


4. Leon. 122. Herne v. Crowes. That the Plaintiff promiſed the Defen- 


f dant, that when he had bought Furs, concerning which they had a Com- 
W munication, he ſhould have ſuch a Quantity as he pleaſed at an equal 
price; and the Defendant in Conſideration. thereof, promiſed he would 


not ſpeak to the Merchants about them. 


Where Declarations in Caſe upon Contrafts were beld cell after a yerdict. See 
. | | | more of this hereafter. | 


1. In an Action upon the Caſe upon an Agreement, and Breach aſſign'd, 
that the Defendant non performavit qgreamentum prædict, upon which Iſſue 


was join'd; and upon a Writ of Error in the King's Bench, on the 


Judgment in the Common Pleas, the Judgment was affirmed; and it was 
| ſaid that it had been good upon a Demurrer, much more after a Verdict. 
* Knight v. Keech, Mich 4 M. & M. Rot. 60. Skinner 344. 


2. Where there is a Concurrence neceſſary to the Performance of a Pro- 


miſe at ſuch a Day, and it is laid, that at that Day the Defendant did 


not do it; after a Verdict it ſhall not be preſumed he did it before, 
becauſe it ſhall not be intended the Plaintiff was there before. Harmon v. 


Owden, Salk. 140. 5 
3. Stile 19. Long v. Bennett, the Plaintiff declared, that the Defendant 


would not deliver an Acre of Wood which he had ſold, and held well after 


a Verdict. 


Fourthly, Ok the Plea, Replication, Rejoinder, Jſue, Tra- 


1. Where a Concord Executory in Part was held no Plea. Rayne. v. 

% GG | | 
2. Where not Guilty was held a good Plea. Corbyn v. Brown, Cro. 
; Eliz. 470. 1 | | | | 


3. Accord is a good Plea to an Aſſumpſit, given upon a mutual Promiſe 


at the Time of the Aſumpſit, otherwiſe not. Baer, Car. 2. 165. 

4. In an Aſſumpſit an Accord was pleaded, that the Defendant was to 
do ſeveral Things, and averr'd a Performance of Part, and a Tender to 
perform the other Part, was held bad. Joes Car. 2. 6. . 


5. Where a Thing is pleaded by way of Concord it is iſſuable; but if 


dhe Concord is not executed by giving and receiving, it can't be pleaded 
in Bar to the Action. Therefore the beſt Way of Pleading it, * ſet- 
Ss ring it forth, that the Thing was given and received in full Satisfaction, 
but both are traverſable. 5 Mod. $7. bf bak 91145 01 v8 
6. Caſe on a Promiſe to pay Money, if he does not make it appear to 


be paid to A. it is no Plea that he did make it appear to be paid, with- 


out ſhewing how; in an Aſſumpſit, the Defendant pleaded in Bar an Ac- 


tion of Account depending for the ſame Money, and held not good. 
led to appear to.a Recognizance at the 


7. Where the Defendant promi 


Aſſizes, it is no Plea that he brought a Certiarari, which was allowed for 


he ought to have appear'd, and procur'd his Appearance to be recorded. 


2 Cro. 282. Ruſſe v. Pye, 1eho. 20). 


8. Where the Subſtance of the Defendan's Plea was ſaid to diſcharge 


the Promiſe. Leiv. 23. Sbeltpiry v. Scotsford, TER IX 

* 5 1 the, Plaintiff declared in an. Judebitatus Aſumpſit, and the 
- en 3 pleaded cauſa actiouis non accrevit infra ſex annos ; the Plains 
8 rep ied, that the Inteſtate to whom the Promiſe was made died ſuch 


a Day, 
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a Day, and that no Adminiſtration was granted till ſuch a Time; and 
then Adminiſtration was committed to the Wife, & fic cauſa atfini; 
accrevit, Ec. and concluded to the Country; held ill, for they ought t 
have concluded with an Averment. Curry and his Wife Admini ram 
v. Stephens. 4 Mod. 376. —. 8 
10. Where the Plaintiff declares that upon a Communication about 
buying 300 Ewes, and 14 Rams, the Defendant affirm'd, and Warranted 
them to be ſound, and were then worth nine Pounds a Score; Breach, tha 
at that Time they were not ſo. The Defendant pleaded, that the Bargan 
was for Ewes and Rams then going to Hildmore in Lincolnſhire, and wen 
ſound, and worth nine Pounds per Score, and that he might have ſodd 
them for that Price; this was held no good Plea, becauſe the Defendant 
had not anſwer'd the Subſtance of the Complaints, which was the War. 
ranty and Promiſe ; and beſides, this being a tranſitory Matter, he Oupht 
to have pleaded that Matter where the Plaintiff had laid his Aim, 
Redhead v. Harper, Tehv. 114. F 1 3] 
11. Where the Plaintiff declared, that in Conſideration Aune, then the 
Plaintiff's Wife, would marry one Thomas Maſon, at the Requeſt of the 
Defendant, the Defendant promiſed, after the Death of Thomas Maſon, to pay 
to the ſaid Anne 40 5. a Year for her Life, and ſhews, that thereupon he 
did marry the ſaid Maſon, and that he died, and that ſhe married the 
Plaintiff; the Defendant pleads in Bar a Releaſe by Deed by Thon 
Maſon, during the Marriage, whereby he releaſed all Actions, Quarrel 
Controverſies, Claims and Demands whatſoever. It was adjudged, that 
this Releaſe did not diſcharge the Promiſe, becauſe, although the Pro. 
miſe was preſent, yet the Performance of it was future. But if the Re. 
leaſe-had been by expreſs Words of all Actions and Quarrels, c. which 
he or his Wife might have, then the Promiſe had been releaſed. 7%. 
156. Belcher v. Hudſon. 5 e 5 mo 
12, Where the Defendant pleads Nonage to an Action for Cloths, it is 
incumbent upon the Plaintiff to reply they were for Neceſſaries. Palner 
361. Cheve v. Cheſter. CC | mv 
13. A Recovery in Aſumpſit, it is no Bar to an Action of Debt upon a 
Bond. Owen 109, 5 | TY > 
14. To an Action upon an Aſſumpſit, it is a good Plea for the Defen- 
dant to ſay that ſuch a Day before the Breach, the Plaintiff diſchargd 
him from the Performance of the Promiſe, without ſhewing how. 3 Cr. 
384. 2 Cro. 620. 2 Leon. 215. e . 
15. The Defendant pleads Infancy to an Action upon an Infimu Cn. 
putaſſet, where the original Contract was for Neceſſaries, and held a good 
Plea, for the Infant may be miſtaken in the Account; and upon the 
Trial, Evidence is not to be given of the Value of the Things, but only 
upon the Account it ſelf. Latch 169. Wood v. Witherick. 3 
16. To a Declaration in Iſumpſit, upon a Contract to pay ſo much at 2 
Day to come, and the Plea was, that the Plaintiff diſcharged him of the 
Promiſe, and does not ſhew how, and held not good. 1 Rol's Rep. 4 
44. Blackead v. Cock. ay Le 
17. To plead to an Action of Aſſumpſit, for Non- payment of Money upon 
an Award it is no Plea, that the Defendant was always ready to pa), 
without bringing the Money into Court. 1 Lat. 283. ger RY 
18. How to plead a Letter of Compoſition. Vide 1 Lut. 271. In the 
Caſe of Trippet v. Naylor. FEE 
19. To plead a Recovery in a former Action, in a Court that had no 
Juriſdiction of the Cauſe, was held ill. 3 Lev. 234. Mico v. Morris. 
20. In pleading a Recovery below in an Inferiour Court, and varying 
in the Sum, yet it is well enough, with an Ayerment that it was the 
ſame Cauſe of Action. 3 Keb. 263. Symons v. Willoughby. © 
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upon this Iſſue there was 


ern 


N * 
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in the Caſe of Villiams v. Benſon. 3 Keb. 211. was held well enough, 


j t ſhewing how. OY 5 * 
510 0 a Mug delates for Money payable at ſeveral Days, and miſtook 


10. A Verdict in Caſe for Goods ſold and deliver'd for the Defen- 
dant, is no Bar to an Action of Trover for the ſame Goods. 2 Lev. 37. 


What Pleas in Aſſumpſit ove been held good, and what not good, for wart 


of ſufficient Certainty, or otherwiſe, relating to 


Moolman v. Tye, Cro. Eliz. 119. Matter waved by the Inſufficiency of 
a Plea. -- FA | ER a | 
Cro. Eliz. 416. Thornton v. Kemp. Forbearance. . 
| 543. Gower v. Capper. The Delivery of a Bill. 
2 Cro. 690. Holms v. Foſtwood. Payment to a third Perſon. 


2 Keb. 353. Ludlebam v. Stacy. Tender, and being always and yet 
ready to pay. CES OT 


Fo. Bucknall v. Swinnicke. By way of Accord. 5 

3 Keb. 312. Ravenſcroft v. Font. Plea amounting to the General Iſſue. 
397. Alderſon and Deſely v. Miller. Pleading a Releaſe. 

1 Ventris 252. Anonymus. A Plea of Tender. 

1 Lutt. 227. Fobnſon and his Wife v. Mapletoft. The like. 

2 Mod. 311. Parrington v. Lee. The Statute of Limitations to an In- 

| "I. Croſier v. Tomlinſon. & ſimul Computaſſet. 
1 Mod. J. Bucknall v. Swiunoc. A Flea amounting to the General Iſſue. 


2 Saunders 424. Webber v. Tirill. The Statute of Limitations to an 
| Inſmmul Computaſſet. | 


1 Hd. 465. Martin v. Delbo. The like. ll 
1 Keb. 235. Brown v. Martin 1. 33 1 
100 Hudſon v. Brice: A Flen amounting to the General Iſſue. 
3 Keb. Browning v. Denham. An Accord. | 
W. Jones 146. Vere v. Delavall. Infancy with a Traverſe of the -4- 
Hetley 138, 139. Bill v. Lake. Where the Statute of Limitations ſhall 


5 be a Bar, and where not, and when 
. FER: Ye GIPERE. to plead it, and when not. 


1 Bulſtr. 39. Dale v. Copping. Infancy pleaded to an Action for a Cure. 


1. In Action upon the Caſe, upon a Promiſe to do a Thing upon Re- 
queſt, the Defendant pleaded a Requeſt on the 1ſt Day of 3 in ſuck 
a Year, and the Statute of Limitations; the Plaintiff replies no Requeſt- 
as the Defendant had alledg'd; which tantamounts to modo C forma, and 


does not conclude the Day, or any Circumſtance, but the .Subſtance of 
the Plea; if it did, *twould then be ae, \ 
by the Verdict. Hard. 40. 


2. In an Action for ſurcharging of Common, the Defendant pleads a 


Licenſe from the Lord; he ought to ſhew that there was ſufficient Com- 
mon left for the Commoners, or elſe the Licenſe is not good. 2 Md. 6. 
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5 a Verdict for the Plaintiff; and it was held 
that the Replication was good ; for to ſay as the Defendant hath alledg'd, 


only an immaterial Iſſue, which is help'd_ 
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etadings and Oblervations 
3. If a Bill of Exchange be payable to 4. for the Uſe of B. it is no les 
after A. hath indorſed this Bill, and paid it away; for the Drawer to {; 
that B. was an Officer in the Exciſe, and indebted to the King, and that 
upon an wen 6 Proceſs, the Money contain'd in the Bill was exten. 
ded in his Hands; for B. had only an equitable Intereſt in the Bill; 4 
to whom the Note was payable had the legal Intereſt, and by his Indorſe. 
ment over for Value receiv'd, that Value receiv'd was for the Uſe of B. and 
the Indorſement over veſts the Property of the Bill, and the Money therein 
contained in the Indorſee. Carthew 5. Evans v. Cramlington. 
4. Infancy pleaded in Bar to an Action upon a Bill of Exchange, wa 
held a good Plea. | 7 
5. Intereſt on a Bill of Exchange, commences from the Demand); if n 
Demand till the Action brought, the Defendant may plead a Tender, 
and that he is yet ready. Mod. Caſes 138. CER 3 
6. Where a Bill is indorſed by A. to B. for Goods ſold by B. and . 
keeps it by him long after payable, by which it becomes not a good Bill, i 
yet A. ſhall not plead in Bar this Bill given in Diſcharge of the Debt; 
for a Bill ſhall never be a Diſcharge of a Debt precedent, unleſs it is Part 
of the Contract that it ſhould be ſo. Salk. 124, 442. . 
7. If the Defendant 133 Aſſumpſit infra ſex annos, or Plene add. 
' miniſtravit, the Plaintiff need not ſhew the Original. Show. 272. EF 
| 8. Where the Defendant loſes 85 J. to one Man, and 4oJ. to another, T 
and gives Notes for the Money, the Defendant can't plead the Gaming 
Act, by which all Securities are void for Money loſt, where the Sum lot WE 
amounts to more than 100 1. 5 Mod. 351. Stanhope v. Smith. Xx 
9: Where a Bill was payable three Months after Date, and the Defſen. 
dant pleads that ſuch a Day the Bill was exhibited, and that Non e Mt 
{umpfit infra ſex annos before, and upon a General Demurrer it is ſaid to be 
ill, for it ought to have been, that the Cauſe of Action did not acctue WE 
within ſix Years. 2 Keb. 8174. Buckler v. Moor. | q 


Traverſe. 


1. Where a Traverſe to a Plea of a Concord was held good. Movr 428. 
Benham v. Springe. . | | —: 
2. Cro. Eliz. 407. The ſame Caſe reported by the Name of Bateman v. 
3. A Beaver Hat pleaded in Satisfaction to a Quantum Mernit, tne We 
Plaintiff by Proteſtation replies, that he did not give it in Satisfaction, We 
and traverſes that he receiv'd it in Satisfaction, and upon a Demurrer the 
Traverſe was held good. Young v. Rudd, 5 Mod. 868. 

4. If an Action upon the Caſe be brought, in which Damages ſhall be 
recovered pro tanto, the Defendant can't make Part of the Tort an Induce- 
ment to a Traverſe of the Whole. 1 Bulſir. 116. 

5. In an Action for Service from ſuch a Time, to ſuch a Time, the 
Defendant pleads, that Part of the Time he ſerved, and was paid, and 
traverſes that he ſerved to ſuch a Day, in ſuch Manner and Form, &. 
this is an ill Traverſe; by this Traverſe he hath put Part of the Time in 
Hue, and hath concluded the Plaintiff from ſaying he had no ſuch Recom- 
pence, in that it was too little; and therefore the Defendant cannot 
make a Part of the Time of the Plaintiff*s Service ſerve for an Induc- 

ment to traverſe the other. 1 Saund. 268, 269. Osborn v. Rogers. Leit. 
225. | e 9 | A . 1 „ 
6. The Defendant pleads an Award of three Things, the Plaintiff can: 
reply an Award of three Things, and another; but muſt ſet forth an As 
ward of Four, and traverſe the Award of Three. Plowd. Com. 95. Lu. 
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ſon Actions on the Caſe. 
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2 — 


wy The Plaintiff brings an Action, and declares that he deliver'd 4 


Bond to the Defendant, to be redeliver'd upon Requeſt, and that he 
tore it in Pieces; the Defendant pleads that he deliver'd to him to be 


cCancell'd, Qu. if he ought to traverſe the Delivery to redeliver. 1 Rolls 
d 3 

E 4 Where the Defendant granted to the Plaintiff one thouſand Trees in 
W {ch a Wood, to be cut within three Years; and after they agreed, when 
the Plaintiff had cut ſome of the Trees, that if the Defendant would cut no 


more during the three Years, that after the three Years, he ſhould cut fo 
many as to make up his 'Thouſand ; and then the Plaintiff declares, that at 
the Time of the Promiſe he had cut eight Hundred only ; and then ſhews, 
that after the three Years, the Defendant hinder'd the Plaintiff from cut- 
ting the Reſidue, The Defendant pleads, that at the Time of making the 
Promiſe, the Plaintiff had cut his thoufand Trees ab/que hoc, that at that 


Time he had cut only eight Hundred as he alledged, and by the whole 


Court this Traverſe was held good ; for the Plaintiff, by alledging that 
he had cut only eight Hundred, gave the Defendant an Advantage to 
deny that Matter, and put it in Iſſue; and by the Plaintiff's Demurring to 


the Plea, he has confeſs'd the Cutting of 1000 Trees, which was his full 


Bargain, and conſequently had no Action. Tatam and Poulter v. Perient. 
Telv. 195. | 

9. Where an Action was brought againſt an Infant for Neceſſaries, 
who pleads Infancy, and the Plaintiff replies, that Part of the Goods 


ſold and deliver'd were for Neceſſary Clothes, and the Reſt for Neceſſary 


Meat and Drink; held an ill Replication, becauſe he ought to have ſhewn 


to which of the Promiſes he applied the Goods for Apparel, and to which 
the other Neceſſaries; and it was reſembled to the Caſe of Thwaite v. 


Spence, upon an Indebitatus Aſſumpſit, and a Quantum meriit, and the 
Defendant pleads to all the Damages but 47. Non Aſſumpſit, and to the 
41. a Tender; and it was adjudged ill, becauſe he had not diſtinguiſh'd 


to which Promiſe the Tender was applied. 1 Lutt. 241, 242. Stwinburn 


SIE 
| What held traverſable, and what not, relating to 
Cro. Eliz. 201. Smith v. Hitchcock. A Promiſe to give a Bond. 


| CC — 8 „„ 
Zelv. 171. Dalby v. Czok. A Promiſe upon an Account ſtated. 


x Leon. 154. Fennings and Winche's Caſe, Plea of a Bond in Satisfac- 


tion without a Traverſe. Es ER TY | 
1 Cro. 250. Anonymus. Where the Conſideration was held traverſable. 


What Replications in Caſe on Affumpſits have been good, and what not, re- 


lating to 


Ellis v. Ellis, 5 Mod. 268. 1 Plea by an Infant. 
Lutt. 242. Swinburne v. Ogle. A Flea of Tender. 
3 Lev. 57. Lemun v. Tooke. To a Plea by an Adminſtrator. 


Fifthly, Df the Trial, Evidence and Damages, 
1. Where the Fury find a Verdi upon another Conſideration, than is 


in the Declaration, it was adjudg'd, that the Plainti ta ing 
by bis Bll. Min 4. Reg 5 5 Bolts Plaintiff ſhall take nothing 
, 5 in the Caſe of King v. Robinſon, Cro. Elis. 79. Where the Jury 
li „that the Defendant promiſed, in Conſideration of the Plaintiff's 
oing that in the Declaration, and ſomewhat beſides, he fails in all. 


3. Where 
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Keadings and Obſervations 


9. 


— gee — BT4 — — 
— — g - ". — 5 EY 5 4 2 
. re > 7 * — ee IIS = _ — __ Sm 8 p - — x3 i» AL. G Re — 1 — EI = —— 20 
8 . 2 6 — —— — D . - — ran : : — r — - a * 2 7 : . N p ; 8 2 4 — 1 — 5 
2222 — —— —82 > — R - 15 "a * IF 2 © 09 * - — * 4 — £ _ Wy + "Mp =. a 4 = — — Þ - OI —— — 
N Ben” „ — — 6 2 * 7 2 . — * r or En. — - I — — nr — 5 — bo — 
F my 2 - — — I — 2 ͤꝗ—2v2— . — — — — — — 8 a" TIE IE AE —— —— — — Bo — th # 
N — - Cn —— . * ä — , — — ne fre - - ” ey . F<... - 3; — 2 2 = Og 
— : — — — _ _—_ 2 9 —— D 2 = 2 S — — — — Ox 4 by b - 
4 7 8 6 : z — un (on s he En an vs. [A : * 85 45 a” ”Y - — — —— — 4 «+ _— a 
— — » 1. — uy — 5 — x — — 8 — —_——— — — — — 
— — — : — gh SR — — — - >: ALI — — - 1 wW . 
— — — — * — ** * 4 1 — 3 —— ” 


4 
nn 


—— — 
22 


"I— . — 2 A - *q=V CIS — * — — - l — 
, = _— , * ? * —_ PR 8 5 om = 8 nos — 4 
— 5 Y D n I» A OE = 
1 4 — i * 
N 2 2 — — > . 4 * * S 4 2 — * — 3 = 
7 8 3 — — wear w+ Sep — —_— * mgm — _ oe ů —-—-—0.⸗ — 1 - — — - — — — 2 q * 
— —— 5 . ; a - + 2 — 8 q '- — - ——ͤͤ — — Ag — cn. hs ie <tr 5 422 — — 3 — ” 
— © — * . - —— - — — — — — > * — i 2 - — 4 * . - 475 Ws N E wee £4 — w_ — oges oa a I re wa > 2 - _- * => 
— — — * — a % 5 - — — ” 3 2 mk + 4 — — + bh HS LEST 3 — * — — 1 — - 4 * —— — — - 0 — — 7 . — = — 
2 — > — SS — « : — 3 — — FEY nouns ot dn ene — — — — — > — A. ths > N . II — = . on — — . — — e 7 — — — - * 
—.— — — - — X - » — ene —ͤ— Np — aint © - — — — —— 8—. . K— — Go — —— — — — : 4 — > : g ———— g * . = 
—_— — . = "Rate — — — . — — . . —— — ee 8 = + — — oen—oR, 8 7 age — — . L 2 —— — — 3 — 5 — PW" — . — ̃ ́ö̃— of Þ — — — — — — ne es = : — — * a 8 2 2 — 
w 3 — —— : 9 9 — — x — — _ - home — be - ——_—__ — — — — —— — A — and + — — — — Deere ES nn > 8 ——— —— —— = — 4 5 x * — * - 
. . = Oe Ges 1 7 DDr S — - * 1 — — — dg 2 — - ——— * —— = ——— — S — « ; ant . - 
« — — es 8 A . DS - BIS, IT. CY” * E - —— 2 : b — — — 2 = . ———— 2 —— r —— —̃ Ä— r ” tas: 4 2 4 - * a N uy N * anne 2 a —— 7 
- en OL onthe Ca CS mg wa rg I IONS - — — II — RNS — - ” - — — — — mW 8 2 K e 4 * : DOR DW ei" 8 — 3 _ * 8 
— - * — OE IE — on aa I Eng — — 2 r 5 f — — . en So FR a GS = I 1 2 —— — 5 — — ; — — = — — 
. * £ 8 - . > . = > - — — — — - — — 3 N — £5 —— — — — wk, * 
* oy 8 — " — . » . * dr — . — =: > — . - — 2 7 2 —— — — — I 2 EGF. 2 WD by - * * A + - ” 
— — - " - 536 NR. — — — 3 ——ů—ů— er — 2 * — 5 n — 5 — 
. < — — — — x — — — — — — 3 es a, — I%> £4 3 2 8 — * 8 3 - - , 72 * * 
_—_ —— NT —— — — . —ů GY o were . * - a < N * þ AY 5 1 
— — — — l —_—— r * 3 2 Y . f - — 4 * a> 
S — nary - « 8 - - — * — A y 7 . ; rn 
< . - $48 - => 
—. — rt — * ad. — — — 
—Ü— — . — — —— * q P % — — ens en — — — —— —-—-—-— Caro 2 — 3 > 02 — — w—_ — — 
6 8 - v3 - — — — N — 8 — 2 — — — — — - 5 8 — — — 7 
/ — 1 — — dh vs — * 5 % 8 — — — — — = By > — 5 0 — — - — — — — 3 — — — * - — * 
— 
a 


—— ” 
2 — XE 


3 = — 2 
— wa —— — 
— — * 
3 


— 


MG Ed i ts 
— — 
CC ä —— 


=> — 
— — — 
—— ni 
— 


oe 
WAA ee ES. nn en 


3. Where the Plaintiff declared of an abſolute Promiſe, and the Jun 
found a Conditional one, the Judgment was arreſted. Cro. Elix. 7 my 
Miſtard v. Hopper. A eas 1 | 

4. What was held a Mis-trial by the Mis-awarding the Venire, 1 G1, 
171. Johnſon v. Tucke. | ry 
F. Where it was ill, for that the Jury found leſs than the Plaintiff de. 
clared in the Judebitatus Aſſumpſit. Bagnal v. Sacheverell, Cro. Elix. 292. 

6. Where the Jury found the Damages by Reaſon of the Promiſe, and 
not by reaſon of breaking the Promiſe, and held ill. Harriſon d. Newell, 
Cro. Eliz. 781. | n+ 5 
J. Where a Breach is aſſign'd in two Things, one whereof is not any 
Foundation for the Breach of the Aſſumpſit, and entire Damages given, 
the Judgment ſhall be for the Defendant. 

8. Where the Fury find another Aſſumpſit, than that the Plaintiff de. 
clared upon, it is ill. Munday v. Martin, Cro. Hlix. 66, 
9. Where Damages are given for Breach of an Award, that is good in 
Part, and void in Part, the Damages ſhall be ſuppoſed to have been given 
for that Part only which is good. ev. 55. Huys v. Wright, Stile 111, 
Pragnell v. Gf. . n 

10. Where the Action was againſt an Executor, and the Jury found 
that the Teſtator did promiſe modo & forma, but that he died ſuch: 
Day, which was before the Promiſe ſuppoſed to be made; it vas ad. 
judg'd to be Surpluſage, and that it would not vitiate. 3 Cro. 130. ler. 
ſalls v. Samms. | 3 
11. In Aſſumpſit for Wages and Money lent, on Non Aſſumpſit, the De- 
fendant proved ſhe was married, and her Husband alive in France; the Jurj 
found for the Plaintiff; upon which ſhe moved for a new Trial, alledging 
the Verdict was againſt Evidence; but denied; for it ſhall be intended ſhe 
was divorced ; beſides, as the Husband is an Alien Enemy, ſhe {hall be 
chargeable as a Feme Sole. Salk. 116. Deerly v. the Dutcheſs of Maxarine. 
12. Where the Declaration was for Money received by the Defendant 
of another, to the Uſe of the Defendant ; as this might be for Money 
lent, which the Defendant receiv'd of the third Perſon to his own Uſe, 
for which he was to make it good to the Plaintiff, the Court will preſume 
that after a Verdict, and that it appear'd ſo to the Fury on the Trial; for 
where a Declaration will bear two Conſtructions, and one will make it 
good, and the other bad, the Court after a Verdict will take it in the bet- 
ter Senſe, 1 Mod. 42. Noſwortby v. Wyldman. 5 

13. If a Note be brought to the Perſon upon whom it is drawn for Ac- 
ceptance, and he Keeps it, A. to whom the Note was payable may pro- 
duce 7. S. to whom he had indors'd it with a blank Indorſement, as an 
Evidence in an Action of Trover againſt the Acceptor. Salk. 130. 

14. Where an Action is brought by the Indorſee againſt the Indorſot, 


the Plaintiff need not bring Evidence to prove the Drawer's Hand, but 


he muſt prove a Demand of the Money of the Drawer, or that he could 
not find him. 1 Salk, x29, i 8 : 

15. A Bill of Exchange drawn at Briſtol upon one in London, it was held 
that the Venire may be in either County. 2 Salk. 669. | 


How far a Verdict will aid an inſufficient Declaration. 


1. Where the Plaintiff claim'd a Title to certain Goods in the Cuſtody 
of . P. and claim'd them to be his own, and intended to remove them, 
and the Defendant, in Conſideration he would ſuffer them to continu 
promiſed to ſee them forth-coming ; after a Verdict for the Plaintiff for 
imbeziling them, the Property of the Goods ſhall be intended to be in the 


Plaintiff, or otherwiſe the Fury would not have found a Verdict. 1 Ven. 
212, Evans's Caſe. | . | 


2 2, Where 
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2. Where an Action was brought upon an Award, and it was awarded 


that the Plaintiff ſhould pay the Defendant 10 J. and the Pefendant 
ſhould enter into a Bond of 40 l. for quiet Enjoyment, after a Hrdict, 


the general Averment of Performance of the Award ſhall be fufficient, 
though it be a Condition precedent. "Vivian v. Shipping, 3 Cro. 38 5. X 


z. Where the Declaration was, that the Defendant was indebted to 
the Plaintiff for Money lent to him, he ſuper ſe aſſumpſit; and another 
Count that cumq; etiam that the Plaintiff had found Horſe-mear for J. &. 
ſuper ſe aſſumpſit, yet this after a Verdict upon a Writ of Error was held 
well; becauſe, as it was the Defendant at firſt Indebitar* fuit, Go. ſuper ſe 


aſſumpſit, the ſame Nominative Caſe ſhall be carried by Intendment into 
the ſecond Promiſe. Salk. 663. Rex and Gatè- Hol ſe. 


4. Where one of the Promifes was for Money laid out for the Uſe of 
the Plaintiff, but does not ſay at his Requeſt, it ſhall be intended after a- 


Verdi. 3 Lev. 366. Oliverſon v. Wodd.- F*** 
F. In an Aſumpſit for Medicines, and for Labour, in curing the De- 
fendant's Daughter; after a Verdid, a Cure ſhall be intended. 1 Lev. 


280. Lee v. Edwards. 


6. Where the Action was brought agdinft the Executor, upon a Pro- 
miſe of the Teſtator, and the Defendant pleaded Non Aſſump/it, but does 


not ſay, that he, or the Teſtator Aſſumpſit, it ſhall be intended, after a 


Verdift, that the Teſtator promiſed. 1 Lev. 184. Brawning v. Litton. 
7, Where the Declaration was pro opere ſito facto, without ſaying what; 


or whether for the Plaintiff; held well after a Verdict. 1 Syd. 425. Ruſſes 


Vs. GOA. 3 5 


8. Aſumpſit for N eceſſaries, the Defendant pleads Nonage, the Plaintiff 5 


replies, that it was for Neceſſaries for the Defendant ſuitable to his 
Eſtate, and concludes to the Country; held well after a Verdict. 1 Hu. 
341. Burton v. Chapman. XY ! A | 


py 


9. Goods ſold and deliver'd to the Defendant's Father, and does not 
ſay at the Plaintiff's Requeſt ; it ſhall be intended after a Verdict. 3 Keb. 
756. Kent v. Deanbeney, Hill v. Tilly, 3 Keb. 642. | = 


10. To an Action grounded upon an Aſſumpſit, the Defendant may 


plead the Genera] Iſſue, and give the Statute of Gaming in Evidence. Skin- 
ner | 195: Avonymes. .- oo 55 | 9-ond 1 44: nv; 7. 1 


11. Where an Action is brought on a ſpecial: Agreement contained in 


a Note, and that is the only Evidence, the Court denied a Copy to the 
Defendant. Hill v. Aland, Salk. 215. | 1 


12. If it be neceſſary in any Place to alledge a Requeſt at a certain 
Day, which is done accordingly, the Plaintiff may give in Evidence a4 
Requeſt at any other Time, than that which is alledged in the Declara- 


tion. I Syd: 268. . inn 6-1 15 
13. In Aſſumpfit Evidence was given, that the Debt was attach'd by 
the Cuſtom of London, before the Action brought, and that Condemnatiuu 


had there been before Plea pleaded; and it was argued; that this would 


defeat the Action; but it was adjudg'd, That if an Attachment and Cun- 
denmation be before the Writ ſued out, it may be given in Evidence on 
Non Aſſumpſit, becauſe it is an Alteration of the Property before the Ac- 


tion brought ; but as the Attachment only was before the Writ purchaſed, 
it ought to be pleaded in Abatement, 1 Salk. 280. Brook v. Smith. 

14. On a Aſutnatus for 10 J. tent, proving 8 J. lent is not ſufficient, but on 
an [ſimul Computaſſet, that Part was borrowed at one Time; and Part at 


another, it is good Evidence. Show. 21 .. BW aL 


15. Upon an Indebitatus Afſumpſit, Matters of Account can't be given 


in Evidence. Mod. Rep. 270. 


16. In an Aſſumpſit for Goods ſold; the Defendant in; Mitigation” of 


Damages may give in Evidence an Eviction of the Goods. Vent. W 


17. Upon Non Aſſumpſit, Infancy may be given in Evidence, but not 


upon Non eſt factum. Ven. 170. 2. 
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Je 18. Where there was an Aſ{tmpſit to pay Money on Requeſt, if an. 

; other did not, on Nan Aſſumpjit: pleaded, the: Plaintiff need not- proye 3 

19. Upon a Promiſe to pay ſo much upon the; Marriage of his Daugb. 

ter, upon Non Aſſumpſit, the Defendant can't: give in. Evidence a Dif. 

charge of the Contract, but in Mitigation: of Damages. he may. 2 Ley, g, 

performance cannot be given in Evidence, but in Mitigation of Damages; 

111 5 but in the Caſe of an Aſimꝑſit in Law, they may be given in Bvidence 

_ | — before the Action brought. 1 Hd. 236, 53. Beckford'v.: Clarke. 
2408 21. An Aſſumpſit by the Husband alone, for Money receiv'd' to the . 
Wi. Plaintiff's Uſe, the Money was due to the Plaintiff's Wife as Execy. 
„ trix, and paid to the Defendant as due to her, without the Plaintig', MM 
115 Knowledge. It is no Evidence to maintain the Action; but if it had been 
MP, paid by the Order of the Plaintiff, it is. Salk. 282. 55 : 
418 2232. Where a Man receives Money by the Appointment of an Adminiſt;. . 
Tf tor, and the Adminiſtration is repeal'd, an Indebitatus Aſſumpſit lies againſt | 
1 the Perſon that receives it; becauſe as he receiv'd it. by the Appointment : 
| of a Perſon that had no Power to make ſuch. Appointment, it: was re. : 
F ceiv'd as without an Authority. Jacob v. Allen. Salk. 27, i 
il 23. Evidence, that the Plaintiff's Wife and the Defendant accounted; ; 
j and it appear'd that the Defendant had borrowed: 8 J. at different Times . 
VER of the Plaintiff's Wife; it was held good Proof of an. Iaſimul Computaſſt. i 
. 24. Where Non Aſſumpſit infra ſex annos, before the Time of ſuing out 


the Original, is pleaded, and the Plaintiff. replies, that the Defendant dd 
promiſe within ſix Years before the Suing out the ſaid. Original; fo the 
ſame on Plene Adminiſtravit, where the Date is:mention'd:on the Record; Mi 
there you need not ſhew it in Evidence. Edwards v. Thompſon. 1 Show. 2172. 

25. It is ſaid; in Shower 301. in the Caſe of Hartup and: Hardlove, to 
have been held by Mr, Juſtice Jones, that an Indebitatus Aſumpfſt lies not 
againſt a Man, where he hath receiv'd Money of the Plaintiff, to lay out 
to a particular Uſe, and he hath; laid out Part thereof accordingly, for 
that then he ought: to be called to an Account for the ſame by an Action 

of Account; but if none were laid out, there an Indebitatus Aſfumpft lies 

to recover the Money back again; ſq if it were expended to another Pur- 
poſe, for there the ſum. is certain, and may be demanded: as a Debt, 2 
Show. 301. „„ IS „ 

26. Infancy may be given in Evidence on Non Affumpfit. Salk. 179. 

Darby v. Boucher. 3 | 

27. The Plaintiff as Executor, brought an. Indebitatus Aſumpſt, for 
Money of the Teſtator receiv'd after his Death to the Plaintiff's Uſe, 
and produced the Teſtator's Debtor, who paid it as Witneſs; but he was 
rejected; for by Holt Ch. Juſt, The Plaintiff, by bringing this Action, 
determines the Election he had of. ſuing the original Debtor, or the Re- 
ceiver, and allows of the Payment; but if he be non-ſuited, the Matter 

is at large again, and he may ſue the Debtor; and therefore the Debtor 
ſwears to diſcharge himſelf, and by Conſequence. is no H#5tneſs. 6 Noi. 

151. Clerk v. Dealy. N „% fi Sorel 

28. 3 Lev. 152. Reſcous v. Williams, Adjudged that a. Mitneſs who had 
laid a Wager, where the Action was upon Money won at. fencing, ſhall be 
admitted as an Zvidence, and it ſhall only go to his Credit 

29. Upon Non Aſſumpſit infra ſex annos pleaded: by the Executor, à 
Promiſe. by the Executor himſelf can't be given in Evidence upon chat 
Plea. Salk. 28. Dean v. Crane. : „ 1 1 

30, By a Demurrer, to Evidence all Matters of Fact that may lay in 

the Knowledge of the Fury are confeſsd; as where in an Inferiour JV" 
risdiction, an Arreſt was to be produced as Evidence, and they proved the 
Arreſt by Virtue of the King's Writ by a Matter of Fact, which auß 
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duced to prove itſelf; but as there was a Demurrer ta Evidence, after a 


Verdict, it ſhall be intended that the Fury knew of the Writ. 1 Lev. 87. 
EHtzbarris v. Boiunm. 3 . 8 
31. The Defendant pleads Payment to one Promiſe, and the General 
Iſſue to another, and the Jury find as to both Non Aſſumpſit. It appear- 
ing that the Jury found both Iſſues for the Defendant, that ſhall be taken 
to be a Miſpriſion of the Aſſociate, and it was order d to be amended, and 
the Plaintiff had Judgment. 1 Cro. 149. Reyle v. Bag ſba. 
32. Where the Promiſe was to pay the Value of ſuch Goods as were 
of J. S. and his Partners, and the Defendant pleaded, that the Soods 
were not J. 's and his Partners, and Iſſue thereupon, the Lerdict was 
found for the Plaintiff. Finch for the Defendant moved for a Repleader; 
which by Twiſden cannot well be, but rather a Fenire facias de novo, I 
Keb. 289. and afterwards Twiſden ſaid, as the Fury had found a Mattes 
Impertinent, the Court would not grant a Repleader. 1 Keb. 291. S. C. 
33. What was held an Erroneous Iſſue. Noy 114. Bradley v. Denney. 
34% What was held a Mis-trial in Aſumpſit. 1 Brown). . Chimera v. 
Cod. 3 1 | i 
35. Where Not guilty has been held a good Iflue in Aſſimpſit. 1 Bro. 
8. Glover v. Taylor. En EN Et 
36. An Attorney in an Action upon the Caſe, may declare for ſo much 
due for Work and Labour, and give his Soliciting in Evidence. Skinner 
218. Ambroſe v. Roſe. i „ Tt. 


(5, 0 


Damages. 


1. Wherever the Damages upon an Aſſumpſit are increaſed by the Court 
in an Aſſumpfit, as well as in any other Action, they muſt be laid to be 
increaſed ex aſſenſu partium, or at the Inſtance of the Plaintiff; and for 
want of it the Judgment was reyerſed. Palmer 148. Couſſade v. Ayres. 
J 2. Where the Jury give Damages generally, and Part of the Things 
F Suppoſed to be found or provided by the Plaintiff for the Defendant, are 
* ſuch as he ought not to have had any Action for; the Damages ſhall be 
{ſuppoſed to have been given for that Part, for which an Action would lie. 
2 Roll's Rep. 19. Anonymus. 1 Leon. 145. Anonymus. 1 2 75 
3. If an Action upon the Caſe be brought upon two Promiſes, and 
both are found for the Plaintiff, the 1. may give entire Damages for 
both; for this is at the Peril of the Haintiff; for if the Action does not 
lie for either one of them, the Plaintiff ſhall not have Judgment for the 
other, but it is not any Inconvenience of the other Part, if the Action 
lies for both. Mich. 14. F. B. R. Payne and Selby adjudged. 1 Rol/s 
Ar. J. 570. Letter R. pl. 1. 3 1 5 

4. Where General Damages ſhall be intended for the whole Charge in 
the Declaration, 10 Co. 132. ſo in other Actions upon the Caſe. Moor 
707. pt. 987. Cro. Eliz. $60, 866. Hob. 189. 10 Ch. 130. Moor 281.— 
So in Debt. 1 Brownl. 70. — 80 in Treſpaſs. File 174, 175, 182, 399. 

3 Leon. 213. Coo. Car. 21. Godb. 51.—So in Covenant. Cro. Eliz. 685. 
Cro. Fac. 439. 1 Sand. 155.— And for this, vid. 5 Co. 108. 10 Co. 130, 
131. 3 Balſt. 231, Hetl. 51, 53. Lit. Rep. 61. File 198. Cro. Eliz. 
59, $60. Cro. Fac. 239. 1 Syd. 38. Moor 28 1.— 80 where the Plaintiff 
alledges two Breaches of an Award, one of which is ſufficient, and entire 
Damages are given. Bedel and Moor, 1 Leon. 110, adjudged 5 C. 108. 
cited, vid. Tel. 35. where entire Damages ſhall hinder Plaintiff's Judg- 


ment. Vid. 2 Rolls Abr. go. Letter E. And the Notes there, 1 Rolls 


Rep. 423. 3 Bulſt. 258. S. C. th being give I's 
rer, and entire 2 : o Judgment being Sven upon Demur 


Damages aſſeſs'd upon a Writ of Enquiry.  _. | 
11 In an Action upon the Caſe upon a Promiſe, if the Plaintiff ge- 
clares, That whereas the Defendant was poſſeſs'd of a Shop in F. and of 


ſeveral 


to have been by Matter of Record, for the Writ ought to have been pro 
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dant adtunc exercuit the Art or Myſtery of a Grocer ; the Defendant, in 
Conſideration the Plaintiff would marry C. the Daughter of the Deſen. 
dant, promiſed to pay ſo much Money for her Portion, and fo much for 
Apparel, and that ſhe would transfer, or turn over to the Plaintiff her 


; Trade in B. aforeſaid, and the ſaid Shop of the Defendant there, and ſo 


much of the Goods and Chattels of the Defendant in the ſaid Shop, which 
ſhould be worth ten Pounds; and that ſhe would not at any Time after ex. 
erciſe her ſaid Trade in B. aforeſaid, and that ſhe would lend to the Plain. 
tiff ten Pounds, till a certain Time; arid the Plaintiff aſſigns a Breach in 
all, and, among other Things, that ſhe did not turn over to the Plaintiff her 
ſaid Trade at B. nor the Shop aforeſaid ; and all found for the Plaintiff 
and entire Damages given; and though it is impoſſible to aſſign hey Trade 
yet it ſhall be intended, (if it be void and impoſſible, and ſignifies no. 
thing, and is of no Senſe or Meaning) that the Jury did not give an 
Damage for it; Trin. Car. B. R. between Goſſe and Pragnell, adjudged in 
a Writ of Error upon a Judgment i Banco, and the Judgment affirmed, 
Intratur P. 24 Car. Rot. 217. Stile 111. Allen 67. 1 RolPs Abr. f. $11, fl.; 
6. In an Action upon the Caſe, if the Flaintiff declares, that where 
the Defendant had bargained and fold 40 Tun of Currans, at the Rate 
of 46s. 8 d. for every hundred Weight to be deliver'd to the Plaintif, 
within three Months then next enſuing diſcomputando ex eodem pretis pro 
zguatuor menſibus ; the Defendant, in Conſideration the Plaintiff had then 
paid to him in Hand 400/. in Part of Payment, and promiſed to pay the 
Reſidue to be due, diſcomputando ut prefertur, for the Currans, upon the 
Delivery of the Currans to the Plaintiff; the Defendant in Conſidera- 
tione inde, promiſed to deliver to the Plaintiff, the Currans within three 


Months then next enſuing, and aſſigns a Breach for the Non-delivery of 
the Currans, at the End of three Months according to the Promiſe; and 


upon Not guilty pleaded, a Verdict is found for the Plaintiff, and Damages 
aſſeſs'd generally; and tho' it was objected, that it is not known what is 
intended by the Words in the Bargain to pay 46s. 8 d. for every 100 /. 
di ſcomputando ex pretio pro quatuor Menſibas ; yet altho* the Court does not 
know what is intended thereby; yet it is well known to the Merchants, 
and all is to be given in Damages; and if it be not of any Senſe, nor is 
known what is intended thereby, then it ſhall be intended by the Court, 
that the Jury did not give any Damages for it. Mich. 23 Car. B. R. be- 
tween Brewer and Southwood. Adjudged per Curiam; Intratur Hill. 22 Car. 
Rot. 1392, , #4 en nt 2353 
7, If the Plaintiff declares that he bought of the Defendant diverſa 
bona & catalla, viz. unum fulcrum lecti, Anglice, a Field Bedſtead, with a 
Teſter and Curtains of Say, anum Canopium (vocat” a Canopy) Ge. atid 
that the Defendant promiſed to deliver bora-prad* but had not, &. and 
there is a Verdict for the Plaintiff, and General Damages given, it ſhall 
not be preſumed, that any Damages were given for the Teſter and Cut- 
tains, which were not alledged poſitive, but only expoſitive ; and this 
Expoſiton is too extenſive, for fulcrum ſignifies the Bedſtead only. 
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1. J udgment may be reverſed quoad Executionem only upon an Elegit 9 
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2. Where and in what Caſes a Man may have Judgment without con- 
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W the Poſtea returned; alit' for the Defendant. 5 Mod. 205. 
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bring in the Body ; but *tis not good to avoid the Judgment, becauſe it 


” 0 1 


2 Mod. 308. Roll's Abr. 449, 740. „ Mü oo Ano bu; 
When a Judgment 1s once executed, the Goods are 77: cuſtodia legis, 


s againſt the Record, which muſt be avoided by Writ of Error, Cro. Elis. 


nnd ſhall not be taken away by an Exchequer Proceſs, or by. the Com- 
miſſioners of Bankrupts. 3 Mod. 236. > 


F. judgment againſt two, who both died, a Sci. Fa. was brought a- 


gainſt the Adminiſtrator of one of them; and after two Nichils return'd, 


de brought an Audita Querela, and Judgment was given, that ſhe ought 
not to be charged alone. 4 Mod. 315. Yrs 


6. Judgment for the Plaintiff . muſt not be ſigned. till four Days after 


7. The antient, Manner of Pleading in Arreſt of Judgment, was like 


other Pleadings formerly, ore tenus at the Bar, but was always of ſome 
Error appearing in the Face of the Record; and if at ſuch Day the 
& Defendant had made Default, then any Body, as amicus Cur, might move 
in Arreſt of Judgment any Matter, and plead that which the Party himſelf 
might have pleaded, and for a precedent of a Plea in Arreſt of Judgment, 


vide Co. Ent. 95. 


8. Where a Judgment was reverſed, becauſe it appeared, that the Money 


= demanded was not yet payable. 2 Saund. 107, 108. 


9. In Aſimpſt againſt an Heir to pay Money due on the Bond of his 


& Anceſtor, Judgment was ſtay'd after a Verdict for the Want of an Aver- 
ment, that the Heir of the Obligor was bound. 2 Saund. 13 5. 


. 


% . 


10. Where Judgment was arreſted for the Incertainty of a, Verdict, in 


chat the Jury found Damages for the Plaintiff, after the Action brought 


in Covenant. 2 Saund. 171. 85 J 
11. Where the Court will not let a Judgment (neglected) to be entred 
after a Rule given, without examining into the Cauſe of not entring it. 
6 Mod. 59. wy ; ; 8 net 78 | | 


12. Judgment of a Precedent Hillary Term, and the Plaintiff died be- 


fore Coſts ſettled, and next Hillary Term Judgment being entred, as of 


the firſt Hilary Term, was ſet aſide; 6 Mod. 191. 5 

13. If a Rule be for a Cauſe to ſtay till the Court be further moved, and 
the Court is divided, there needs no new Rule from the Court, and the 
Plaintiff may, without more, enter up his Judgment upon the Verdict; but 
if the Caſe be ruled to be put in the Paper for Argument, or the laſt Rule 
be a Cur' adviſare vult, and the Court be divided, there can be no Judg- 
ment. 6 Mod. 203. „ F 


14. In B. R. after a Rule to ſign Judgment, there muſt be four 


. 
% 


Days excluſive of the Day on which the Rule was given, and of which 


the Judgment is ſigned ; but in the Common Pleas, they ſtay till the 


Y 


15. Where the Plaintiff ſhall have Judgment for that, for which the 
Action is well brought, and be barred for the Reſidue, and where not. 
Gals be OO 

16. If Damages are inſufficiently aſſeſſed, or not aſſeſſed where the 
ought to be, the Plaintiff by releaſing Damages, ſhall have Judgment for 
the Reſt. 11 Co. 56. | ere e 


17. If an Action be brought againſt an Infant and another, and both 


Quarto Die poſt, which is but four Days incluſive. 6 Mod. 241. 


appear by Attorney, the Judgment is erroneous, and ſhall be reverſed as 


to the Whole. 2 Cro. 290. 
18. Judebitatus Aſſumpſit againſt A. and B. 


againſt A. B. pleads Payment, and a Verdict for him, this ſhall not diſ- 
charge A. Salk. 43. 455 rb 2 a 


19. If the Defendant moves in Arreſt of udgment, upon which Tudg- 
ment is ſtayed ſeveral Terms, and then be i 35 the Cons; 


give Judgment, aunc pro tunc, as of the firſt Term, at which Term rhe 


Plaintiff was alive. 1 $yg. 462. 
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caufed it to be deliver'd to the ſaid Beynard M elles, affirming it tobe F A 


20. If Final Judgment be entred without an Interlocutory Judgmen 
on a Demurrer, it Is Error. 2 Mod. Caſe xd. 
21. In an Inferiour Court on a Demurrer to a Plea, Judgment 11 


entred pro Cont eff, without quia videtur Cur”, and held ill. Selk. 4e. 


1 © See more hereafter concerning Fudgments. V. the Table, © 


There is likewiſe an Action which ſavours of an Aſſumpſit, and of à Ton 

as an Action for a Diſceit, and on a Warranty of that which is not þ 4 
it was warranted ; and there being but few Caſes under this Head, | |, 
inſert them only in the following Manner. il et 20908206] 


1. An Action on the Caſe in the Nature of Diſceit lies againſt one 
who cheats another at Cards. Moor 716. Baxter v. Woodyear and Orbe 
And ſo it does for playing with falſe Dice. 1 Cre. 90. Harris v. Brut 
2. For an Infant affirming himſelf to be of full Age, ubi reverd he Was 
under Age, per quod he got great Sums of Money on Mortagages ; and in 
this Caſe the Court was moved, That the Defendant ſhould put in ſpecial 
Bail; but the Motion was nat granted. 2 Syd. Chetwin v. Vennor. 

3. After a Verdict for the Plaintiff in an Action on the Caſe for affirm. 
ing himſelf to be of full Age, per quod the Plaintiff lent him great Sung 
of Money ; abi revera he was under Age, and thereby had' avoided hi 
Security; after Verdict for the Plaintiff, *twas moved in Arreſt of Tude- 
ment, That no Action lay againſt the Defendant for this ; and for this 
Cauſe Judgment was ſtaid. See 2 Syd. 253. Fohnfon v. Pye, S. C. 11. 


4 No Action lies againſt a married Woman for affirming her {elf to be 
Sole, per quod the Plaintiff married her, becauſe all Contracts of a feme 


| Covert are void. 1 Lev. 247. Cooper v. Whetham & ux. 


F. No Action lies for one Tenant in Common againſt the other for a 


Diſceit concerning the Thing they are Tenants in Common of. 1 Lev. 29. 


Graves v. Sawcer. S. C. Raym. 15. 
6. If any Perſon ſells corrupted Meat, 


5 rr teat, tho he don't warrant it, yet an 
Action on the Caſe would lie againſt him ; To if one ſells bad Cloth, know- 


5 


ing it to be ſo, tho? he don't warrant it, an Action on the Caſe lies; but 


if the Seller of the Cloth did not know it to be bad, and did not warrant 
it; men no: Action will ie, See Kethy; 01, oO ETD 

J. If A. has Money delivered to him to be paid to B. and C knowing 
of chis, comes to A. and affirms himſelf to be B. and A. pays C the Mo- 


ney, A. may have an Action on the Caſe againſt C. for this Dilceit. 


Moore 583. Thomſon v. Gardner. 


8. The Plaintiff declared, That her Servant bought 12 Oxen of the 
Defendant for 80 f. for the Plaintiff, and paid the 80 J. and the Servant 
afterwards died ; that then the Defendant fraudulently and falſly affirmed 
to the Plaintiff, that the 807. was not paid, with an Intent to prevail on 


the Plaintiff to pay the Money over again, who fidem adbibens to the 


Defendant's Allegations, did pay the 80 / to the Defendant. After 
Verdict for the Plaintiff, it was moved in Arreſt of Judgment, I hat no 


Action on the Caſe lay, but an Action of Account; per Cur', the Plain. 


tiff may have either. J. Jones 196. Lady Cavendiſh v. Middleton. SC 
3 Cro. 141. N e r 

9. Action upon the Caſe for Diſceit; whereas Bernard Hells. was the 
Plaintiff's Servant in Cm Derby, and had 65 7. of the Plaintiff's in bi. 
Cuſtody, 'That the Defendant to deceive the Plaintiff of the faid 650 
quandam literam in the Name of the Plaintiff procured to be written, a 
directed it to the Plaintiff's ſaid Servant, and counterfeited the Name? 
the Plaintiff thereto, and ſealed it uu with the ſaid Plaintiff's Seal, an 
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tiff Letter, and that he was ſent therewith unto him by the Plaintiff; 
whereupon he cauſed the ſame to be read, and upon reading thereof, un- 
derſtanding god in eadem tera continebatur, that the Plaintiff had ap- 
pointed the {aid Bernard to pay and deliver to the Defendant the faid 
651. to the Uſe of Thomas Bartlet, to whom it was ſuppoſed by the ſaid 
Letter that he was indebted ; and affirmed that he was a Servant unto the 


= {iid Thomas Bartlet, and that he, was to receive the ſaid 95 J. for his 


Maſter. .By Reaſon whereof the ſaid Bernard giving Credit unto him, paid 
and delivered unto him the Money; 27 revera the Letter was counter- 
feited, and he never ſent the Defendant, nor was indebted in any ſuch 
Sum, c. The Defendant pleads Not guilty, and found againſt him to 
ment, Fir{t, that this Suppoſition quandam literam ſcribi fecit, where it-ought - 
to be /iteras,, for it is not poſſible that one Letter could comprehend what 


was ſuppoſed to be wrote: Secondly, That this Action lies for the Servant, 


and not for the Maſter. Thirdly, That it was not ſhewn what was con- 
tained in the Letter; for it is only, that the ſaid Servant zntelligebat what 
was therein written, and that might be his Miſconſtruction. But all the 
Court, after ſeveral Motions, held it to be well enough; for the Deceit 
and Abuſe is to the Maſter, and the Loſs only to him; wherefore the 
Action well lies for him, altho' it is not ſet down preciſely what was in 
the Letter ; but that iutelligebat ſuch Matter was contained therein, which 
is uncertain z yet becauſe the Deceit is alledged to be in the Delivery of 5 
the counterfeit Letter, and affirming, that he was Servant of Thomas Bart- 
let, and ſent by the Plaintiff to receive ſuch a Sum as due by him to the 
ſaid Thomas Bartlet, (all which was falſe) all which being a Deceit ; upon 
the whole Matter the Action well lies, and it was adjudged for the Plaintiff; 
and afterward a Writ of Error being brought thereon, and all theſe Mat- 


ters aſſigned for Error, the Judgment notwithſtanding was affirmed. 2 


Cro. 223. Tracy v. Veal. _ | . 5 i ee 
10. An Action on the Caſe was brought for ſelling Bills of publick 
Faith, that were falſe, knowing them to be falſe, with an Intent to de- 
ceive the Plaintiff; on a Demurrer to the Declaration, ſeveral Exceptions 
were taken, but the moſt Material one was, that the Plaintiff ſaid they 
were aſſigned to him in due Form of Law, but did not expreſly ſhew what 
that due Form was; but 'twas reſolved by Rolle Chief Juſtice, that the 
Ground of the Action was the Deceit, which was confeſſed by the De- 
murrer; and that all the other Things were meerly Matter of Circum- 


1 1 5 


ſtance; and Judgment was given for the Plaintiff. File 343, 398. Fowke 


11. In an Action on the Caſe for delivering of a falſe Note of Goods 
that were exciſable, per quod he was forced to pay 50 l. Aſter a Verdict 
for the Plaintiff, on Not guilty pleaded, it was moyed in Arreſt of Judg- 
ment, 1ſt, That the Act of Parliament that erected the Exciſe was not 
ſet forth. 2dly, That the Damage was not coupled with the Fraud. 
3dly, That it was not ſhewn how he was obliged to pay the 50 J. But 
per Rolle, Chief Juſtice, the Fraud is the Ground of the Action, and all 


theſe Things are but Matter of Circumſtance; in an Action brought ſor the 


Recovery of Damages for a Fraud, tis no more neceſſary to ſet forth all 
the Circumſtances, than in an Action grounded on a fraudvlent judgment, 
it is neceſſary to ſet forth all the Proceſſes therein; ſo the Plaintiff had 
Judgment. File 368. Brighwell v. R 

12. An Action on the Caſe was brought for affirming a Term of Vears 
to be worth 250 J. ub; revera it was worth but 100 J. After Verdict for 
the Plaintiff it was moved in Arreſt of Judgment, that no Action lay on 
the bare Affirmance of its Value, there being no Warranty; and of that 
Opinion was the Court. Leiv. 20. Harvey y. Dung. Bur this is to be 
underſtood of Things of uncertain Value, becauſe ſuch Things may be 
worth more to one than to another; but if the falſe Afftmation had con- 


cerned 
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cerned a Thing of a determined Worth; as if the Defendant had'affirmeq 
a Houſe to be let for 50 J. per Ann. whereas twas let for 20. the Action 


Vould well lie. See 2 Syd. 146. Leakins v. Cliſſet. S. C. 1 Lev. 102. 


13. Action upon the Caſe, for that the Defendant falſo & deceptive fold 
unto him ſuch a Day 220 Sheep, affirming that they were his oy; 
Sheep; ubi revera they were the Sheep of J. S. The Defendant pleadeg 


Not guilty, and found againſt him, and it was moved in Arreſt of Jude. 


ment, that the Action lay not, becauſe he doth not ſhew that the Defer. 
dant had committed any Offence in affirming them to be his; and he dah 
not ſhew that he had any Damage, or that J. & had retaken them, or 
ſued him for them; as 24 Af. 8. Sed non allocatur; for the Sale of Good; 
which were not his own, but affirming them to be his Goods, knowing 
them to be a Stranger's, is an Offence, and Cauſe of the Action; and 
if he ſhould tarry until the Goods were taken from him again, it Might 
peradventure be miſchievous unto him, and he ſhould be without Re. 
medy : Wherefore, abſente Montague, it was adjudged for the Plaintiff 


Mod. 261. | 


2 Cro. 474. Furnis v. Leiceſter. See Show. 63. Croſs v. Gardiner, S. 04% 


14. In an Action on the Caſe, the Plaintiff declared the Defendan | 
ſold him a Gelding, and on the Sale did falſly affirm unto him that the 


Gelding was his own, and that he bred him of a Colt, whereas he id 


not breed him, and that he was not the Defendant's, but F. $.*'s Aﬀer 


Verdict for the Plaintiff, it was moved in Arreſt of Judgment, Firſ, 
That this Action did not lie, becauſe the Defendant did not warrant the 


Gelding. Secondly, It was not expreſly charged in the Declaration, that 


the Defendant knew the Gelding to be another's ; but notwithſtanding 


theſe Exceptions the Court gave Judgment for the Plaintiff, Stle 310. 


Harding v. Freeman. 15 
15. An Action upon the Caſe in Nature of a Deceit, was brought, and 
the Plaintiff declared, Whereas upon the ninth of June, 25 El. Queen 


Elizabeth was ſeiſed in Fee of the Advowſon of the Vicarage of Hutl- 


Stoke, whereunto the Tithes in S. appertained ; to which Vicarage the 
Defendant on the ↄth of Func, 35 Eliz. affirmed that he was lawful In- 


cumbent, and had Right to the Tithes, from the Death of Thomas Vaighan 


the Incumbent ; whereupon the Plaintiff, 16 June, 35 Elix. having Com- 
munication with the Defendant about his Buying of the Defendant the 
Tithes appertaining to the ſaid Vicarage after the Death of Thomas 
Vaughan (who died 16 April, 35 Eliz.) until Mich. following; that the De- 


fendant, adtunc ſciens that he had not any Right or Intereſt to the Tithes 


(whereas he was never inſtituted and inducted) but that they apper- 


tained to Evan Thomas, ſold them to the Plaintiff for 30 J. falſo & decep- 


tive; and alledgeth in fa#o, that Evan Thomas was preſented, admitted, 
inſtituted and inducted to that Vicarage, lt. Aug. 35 Flix. and took the 
Tithes, and ſo the Plaintiff loſt them. The Defendant pleads Not 
guilty, and found againſt him; and it was moved in Arreſt of Judgment, 
Thar the Action lieth not; for an Action in Nature of Deceit lieth not, 
where one ſells a Thing which he has not any Property in; and altho 
he in Diſcourſe undertook, that he was Owner, and had a Right to ſell, 


unleſs he warrants that the other ſhould enjoy it accordingly (which War- 
ranty ought to be at the Time of the Sale) it is not good; but there!“ 


not any Warranty nor Affirmance at the Time of the Sale, that he had 
any Right or Title to fell; for his Affirmance that he was Vicar, and 
had a Right to ſell, was upon the ninth of Fane, and the Sale Wa 
the 16th of June after; and in Proof hereof, relied upon 5 H i 
41. 9 H. J. 21. and Chandelor and Lopus's Caſe, Paſc. 1 IE: And 0 
that Opinion were Tanfield, Chief Baron, and Altham. But if a Man 


ſells Victuals which is Corrupt, without Warranty, an Action lieth, be. 
cauſe it is againſt the Commonwealth; as 9 H. 6. 53. ) H. f. 15. 
It Ed. 4. 6. and altho' the Book of 42 A Pl. 8. was objected, wher 
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on Actions on the Cale. 341 
off Goods from another and ſold them, and the owner retook them, 
11 {tion upon the Caſe was brought in Nature of Deceit, for this 
Falſity in Sale, without any Warranty. Tanfield thereunto anſwered, 
that the ſaid Fa& is not adjudged, but the Party admits it, and takes 
Iſſue; yet if it were allowed to be Law, it is becaufe he there had Poſ- 
ſeſſion by Torr, and ſo had Colour in Shew to be Owner; and he. was: 
deceived. by buying of them, who had only gained a tortious Poſſeſſion : 
And altho' he had not any Right, yet every one took Conuſance of him 
as Owner, and he himſelf knew that he was not the right Owner; which 
is the Reaſon that the Action was maintainable: But here he had not 
any Poſſeſſion ; and it is no more than if one ſhould ſell Lands wherein 
another is in Poſſeſſion, or a Horſe, whereof another is poſſeſſed, with- 
out Covenant or Warranty of Enjoyment, it is at the Peril of him who 
buys; and there is no Reaſon he ſhould have an Action by the Law, 
where he did not provide for himſelf; wherefore it was adjudged for the 
Defendant, _ 2 Cro. 190.. Rel. %% oiiget © 0 
16. Action upon the Cale; Whereas 10 Decemb. 11 Fac. there was 
Communication betwixt the Plaintiff and Defendant, concerning the ” 
Hiring of the Plaintiff to carry for the Defendant, with Horſes and 1 
Wain, a Load of Madder, from Exhall in the County of Eſſex, unto e : 
Uppingham in the County of Ratland; and that then and there, to | 
deceive him 'in the Carriage thereof, he affirmed fraudulently that þ 
the ſaid Load of Madder was but of 800 Pounds Weight; and that he 7 
giving Credit to this Affirmation, undertcok the Carriage of the ſaid | 
Madder, and that the Defendant promiſed to pay him for every hundred 
Weight 25. 8 d. and that he giving Credit that the ſaid Madder was . 
800 Weight, carried it according to the ſaid Agreement, and alledges in | ; 
facto that the ſaid Load of Madder weigh'd much more than 800 Weight, 
viz. 2200 Weight, by Reaſon whereof his Horſes drawing the ſaid Wain, 
with the Load of Madder, being laden with ſo great Weight, were com- 
pelled ita vehementer laboraxe & trahere, that ſeven of his Horſes which 
drew the ſaid Wain, ratione de peribant, per quod, Sc. The Defendant 
pleaded Not guilty, and found againſt him; and it was now moved in 
= Arreſt of Judgment, that this Action lieth not; for he being hired to 
carry by the Hundred, it was his own Folly to over-load his Horſes, and 
it was a Matter which lay in his own View and Conuſance; and if he 
doubted of the Weight thereof, he might have weighed it, and was not 
bound to give Credit to another's Allegation ; and being his own Negli- 
= gence he is without Remedy; as where A. buys an Horſe, upon war- 
= ranting him to have hoth his Eyes, and he had. but one, A. is remedileſs 3 
for it is a Thing which lies in his own Conuſance, and ſuch Warranty or 
Affirmation is not material, or to be regarded. But otherwiſe it is in 
Caſe where the Matter is Secret, and lies properly in the Conuſance of „ 
him who warranted it, and cannot be known to him who buys or makes 
the Contract ; for the Law gives no Remedy for voluntary Negligence ; 
and of that Opinion was the whole Court, altho' it was ſaid, that there 
Was apparent Fraud here in him who affirm'd, Sc. and peradventure the 
Plaintiff was a Stranger to the Weight when he undertook the Carriage, 
and had no Weights to weigh it ; but it was anſwered, it was his Negli- 
gence, that he would take a Weight ſo far exceeding the Affirmation, 
without cauſing it to be weighed ; wherefore Judgment was ſtaid. 2 Cyo. 
386. Baily v. Merrell. S. C. 3 Bulſt. 94. . 1 Cro. 79%, 
T7. Action upon the Caſe; whereas Bud had brought an Action of Debt 
in the Common Bench, upon a Bill of 40 J. againſt the Plaintiff, and upon 
| EIS, it appeared to the Court, That all beſides 28 f. was paid; 
ereupon they in Trinity Term, ordered, That if the Plaintiff would 
accept of the 28 5. with ſuch Damage as the Court ſhould aſſeſs, then the 1 N 
nog Plaintiff ſhould imparl until Octabis Mich. That the Defendant | 
n0w10g of this Order, had procured a Nihil dicit to be entred, and up- 
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on this Deceit he brought this Action. And it was thereupon demurred 
Firſt, In Regard of the Manner of the Pleading, becauſe he doth n f 
aver, that he tendred the 28 5. for otherwiſe the Plaintiff (then Defen. 
dant) was not to have the Benefit of the Order. Secondly, This Ace i 
lies not in Reſpect of the Matter; for this entring of the Nihil dicit is th 
Fact of the Court, whereupon none can reap Advantage, nor any ARtion 
lies for it; and in Proof thereof was cited 26 A Pl. 46. and 21 Ea x 
22. where a Writ of Privilege was granted without Cauſe, no Ache | 
lies. But all the Court held, that the Action for this Matter would vel 
lie, for procuring a Nihil diczt to be entred in Abuſe of the Court, where. 
by the Party, Defendant in the Action, ſuffered Prejudice. And there. 
fore if one procures another to ſue me without Cauſe, an Action lies _ 
againſt him who ſued without Cauſe; but for this Falſity in procurins 
my Vexation, an Action well lies. So where one caſts a Protection 5 
delay of my Action; and likewiſe for every Falſity an Action on the 
Caſe is maintainable ; but here this is not good for the Matter, becauſe 
there is not any Tender, or Refuſal in the other to accept of the 28 
alledged ; for without that there is not any Breach of the Order in the 
now Defendant ; and his then procuring of the Nihil dicit was lawful: 
wherefore Judgment was arreſted. 1 Cro. 793. Berren v. Bud, | 
18. In an Action upon the Caſe,” whereas the Defendant being a Gold. 
ſmith, and having Skill in Jewels and precious Stones, had a Stone which 
he affirmed to Lopus to be a Bezoar-ſtone, and ſold it unto him for 100/ 
ubi revera it was not a Bezoar-ſtone. The Defendant pleaded Not puiley. 
After Verdict, and Judgment for the Plaintiff in the King's Bench, Error 
was thereof brought in the Exchequer-Chamber'; becauſe the Declaration 
contains not Matter ſufficient to charge the Defendant (viz.) That he 
warranted it to be a Bezoar-ſtone, or that he knew that it was not a Be- 
zoar-ſtone ; for it may be, he himſelf was ignorant, whether it was a 
Bezoar-ſtone or not. And all the Juſtices and Barons ( beſides Anderſon) 
held, That for this Cauſe it was Error; for the bare Affirmation, that it 
was a Bezoar-ſtone, without warranting it to be ſo, is no Cauſe of Ac- 
tion; and altho' he knew it not to be a Bezoar-ſtone, it is not material; 
for every one, in ſelling of his Wares, will affirm that his Wares are good, 
or the Horſe that he ſells is ſound ; yet if he warrants them not to be ſo, it 
is no Cauſe of Action; and the Warranty ought to be made at the ſame 
Time of the Sale; as Fitz. N. B. 94. c. and 98. b. 5 H. J. 41. 9 H. 6. 53. 
12 H. 4.1. 42 Afſ. 8. 7 H. 4. 15. Wherefore, foraſmuch as no Warranty 
is alledged, they held the Declaration to be ill. But Anderſon, to the 
contrary ; for the ſelling it for a Bezoar, whereas it was not ſo, is a Cauſe 
of Action; but notwithſtanding it was adjudged to be no Cauſe, and 
the Judgment was reverſed. 2 Cro. 4. Chandlor v. Lopus. _ Ne 
109. In an Action on the Caſe, the Plaintiff declared, That the De- 
fendant being poſſeſſed of divers Goods, viz. of three counterfeit 
Jewels, and having Factors in Barbary, and knowing that the Plaintiff 
was beyond the Seas, he acquainted his Factor therewith, and com- 
manded him to conceal the Counterfeiting thereof, and directed him to 
the Plaintiff, bang there; and the Factor came unto the Plaintiff, and 
intreated him to fell thoſe Jewels for him, telling him they were g0 
Jewels; whereupon the Plaintiff not knowing that they were counterfeit, 
ſold the Jewels, being of the Value of 1007. to the King of Barbar) for 
800 J. and delivered the Money to the Factor, who delivered it over to 
his Maſter; that the 5. of Barbary afterwards finding they were cou 
terfeit, committed the Plaintiff to Priſon until he repaid the ſaid King 


8007. and that afterwards the Plaintiff requeſted the Defendant to pa) 
back unto him the ſaid 800 J. and he refuſed. The Defendant pleaded 
the General Iſſue; and the Jury upon a ſpecial Verdict, found all this 
Matter, excepting, that the Defendant had directed his Factor to the 


and that the Defendant had commanded his Factor not to a 
| co 


Plaintiff, 
| 5 


r „ „ 
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cover that the ewels were counterfeit. And it was argued for the 
F Slane Firſt, 11 where one is Party to a Fraud, all which followed by 
1 Reaſon of that Fraud, ſhall be as done by him; and here the Defendant 
zs the firſt Actor in this Fraud; Firſt, By his knowing they were coun- 


; dterleit. Secondly, By ſending his Factor, and ſelling them in Barbary. And 


to chat Purpoſe were cited Plowd. Comment. 473. Sanders's Caſe of the 
= poiſoned Apple; and Co. 9. 81. Gory's Caſe; and in this Caſe it is a De- 

ceit, altho' there be not any Warranty; as 9 H. 6. 53. and 21 Afs. pl. 41. 
and 42 Aſs. Pl. 8. 7 H. 4. 15. 11 E. 4. 6. 5 E. 4. 126. and Co. 4. 18. 
20 H. 6. 35. and Chandler and Lopus's Caſe adjudged in this Court 1 Fac: 
where one ſells a Bezoar-ſtone, ſciens that it was counterfeit, and he did 
not warrant it; yet for that it was ſciens, the Paintiff had Judgment. Se- 
F condly, he held, That altho' the Jury had not found all the Matter con- 
tained in the Declaration; yet becauſe they have found Matter ſufficient, 
the Plaintiff ſhall recover: And to that Purpoſe were cited Briage's 
Caſe, in Dyer 5. and Sir Jobn Sydenham's Cafe v. Man in this Court, 
where the Words were, If Sir John Sydenham could have his Will, he 
wonld kill, &c. and the Jury found that he ſpake theſe Words, I think in 
my Conſcience if Sir John, Sc. And it was adjudged, that altho' the Ver- 
dict be different, the Plaintiff could recover, c. So here, Cc. And it was 
argued to the contrary for the Defendant, that the Finding in the Verdict 
is ſo material in Point of Variance, that there remains not Matter fuf- 
ficient in the Declaration to maintain the Action. Firſt, They cannot be 
ſaid to be counterfeit Jewels, becauſe it is confeſſed by the Plaintiff, and 
fo found by the Jury, that they were of the Value of 100 J. which is a 
competent Value for good Jewels, and the Value of the Jewel conſiſts in 
the Eſtimation of him who will buy it; and to that Purpoſe was cited 38 
& 39 Eliz. in the Common Bench, Dampat v. Symſorn, Secondly, Be- 
cauſe there was not in this Caſe any Warranty made to the Plaintiff, thaf 
it was a good Jewel; as 11 Ed. 4. 6. 7 H. 4. and 13 H. 4. 1. Thirdly, 
That the Deceit done unto the Plaintiff is found to be done by his Ser- 
vant ; and the Jury find that the Maſter did not command the Servant 


7 | to conceal them to be counterfeit ; and then by his general Power to ſel! 


the Maſter ſhall not be charged, if the Servant exceed his Power. Vid. g. 
HA. 6. 33. and Doctor and Student, 137. Fourthly, For that the Servant 
had but a Power given him from his Maſter to fell, which Power he can- 
not aſſign over to another. Therefore for theſe material Variances an 
Action upon the Caſe, being an Action founded upon the Truth of his 

Caſe, which if it fail, the Action alſo periſheth, he conceived the Action 
was not maintainable ; and to that Opinion the Juſtices inclined, and 
principally for the third Reaſon. And in Trix. 16. Fac. it was argued 
again by Davenport, for the Plaintiff, who anſwered to that Objection, 
That for the Sale by the Servant, the Maſter ought not to be reſpon- 
fible; and he ſaid, That as the Fraud in the Maſter was general, and his 
Direction for the Sale thereof, therefore he ſhall be anſwerable for the Da- 
mages that any particular Perſon hath thereby ; and compared it to the 
Caſe of 2) H. 8. 22. of a Nuſance in the Highway; and what is done 
by the Servant, the Maſter ſhall not avoid, appears 9 H. 6. 53. and 11 


| E. 4. 6. Long 5* Ed. 4. 17. Dyer 238. In this Caſe alſo the Maſter's 
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Receipt of the Money for the Jewels joined with his precedent Com- 
mand, ſhall charge himſelf; for an Aſſent ſubſequent without any prece- 
dent Commands, ſhall charge him as his own Act. 2 H. J. 1). 2 H. 4. 
18. And as to that Objection, That there is ſuch material Variance be- 
twixt the Verdict and the Declaration, that it deſtroys the Action. He 
ſaid, That where many Circumſtances are alledged to induce an Action, 
and ſome Part of them are material, and ſome not, if ſo much be found by 
the Verdict to maintain the Action, it is good enough; otherwiſe it is in 
2 Aſſumpfit upon two Conſiderations; if the Jury find the one, and not 
the other, there the Action falls, becauſe the Aſſumpſit is found upon the 
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Readings and Obſervations 


not charged for the Act of his Servant; as to the Book of 9 H. 6, 


corrupt, Action upon the Caſe lies; which implies, that it lies nor with. 


was given for the De 


Total Conſideration ; as 27 H. 8. 24. Sir Thomas Coventry, Solicitor-Genera, 


for the Defendant, and he vouched ſeveral Caſes wherein the Maſter is 
urged againſt him, he ſaid, That Fitz. N B. f. 94. is otherwiſe ; which: 
'That 1 one ſell certain Pipes of Wine, with Warranty, and they "i 


out Warranty, that may be reconciled; for as 11 E. 4. 6. is, If a Man 
ſells corrupt Victuals, an Action upon the Caſe lies without Warranty 
becauſe it is prohibited by the Law to ſell corrupt Victuals; but in the 
ſame caſe of Wine, if it be ſmall Wine, and the Party buys it for ſtrong 
Wine, no ſuch Action lies. And in this Caſe, altho* the Defendant com. 
manded his Servant to ſell, E%. it is to be taken a Sale in a lawful Manner; 


as 11 Ed. 4. and 9 H. 6. 51. 13 H. 7. 15. The Plaintiff alſo in thi; 


Caſe, hath not alledged any legal Damage; for he ought to have alledged, 
That he was arreſted and impriſoned after the Law of Barbary ; but if 
the Impriſonment were tortious, then he hath not any legal Damage. 
as 38 H. 6. is. But here be three material Variances betwixt the Pe. 
claration and the Verdict, ſo as there cannot be any Cauſe to main. 
tain this Action, &c. Dodridge, Fuſtice, If a Goldſmith makes Plate, 
wherein he mingles Droſs, ſo as it is not according to the Standard, 
and ſends his Servant to a Fair to fell it, who ſells it for good 
Plate, according to the Standard, an Action upon the Caſe lies a. 
gainſt the Maſter. Ad quod Mountague aſſented, becauſe it fails in the 


Price in Silver. But here it fails but in the Value; for Jewels are {old 
for their Valuation. Note this Diverſity Preti# & wvaloris. Haightin 


Juſtice, If one command his Servant to fell an ill Horſe, and the Set. 
vant ſells him for a good one, whereby the Servant is arreſted and in- 
damaged, yet the Servant ſhall not have his Remedy againſt his Maſter, 


And Doderidge cited a Caſe to be adjudged 33 Eliz. in the Ccmmon - 
Bench; a Clothier of Glouceſterſhire {old very good Cloth; ſo that in 


London, if they ſaw any Cloth of his Mark, they would buy it without 


Searching thereof; and another, who made ill Cloth, put his Mark upon 


it without his Privity, and an Action upon the Caſe was brought by him 
who bought the Cloth, for this Deceit, and adjudged maintainable. But 
the Court in the principal Caſe inclined in their Opinions againſt the 
Plaintiff. 2 Cro. 468. Southern v. How. S. C. 2 Roll. 5. S. C. Popham 26. 


S. C. Bridgman 125. Note; By the other Books it don't appear that there 


was any Judgment Pow in this Caſe; but Bridgeman ſays, Judgment 
endant. e | 
20. Action upon the Caſe, for that the Defendant, 31 Maii, 19 7 


had bargained with the Plaintiff to ſell him a Mare; the Defendant Ad- 


?unc & ibidem ſciens the ſaid Mare to be lame & variis infirmitatibus defi 


cere, viz. with Spavins, Splints, & ad laborandum impotentem, Equam præd 


fauam & abſque ulla infirmitate warrantizavit, & eandem Equam pred 31 


Maiz, 19 Fac. pro 20 l. apud London, Oc. eidem Willielmo falſo & fraudulene | 


ter adtunc & ibidem vendidit & ſic dictus def. fallaciter decepit the Plaintiff in 
the ſaid Mare, to his Damage, Cc. The Defendant pleaded Not guilt) 
and found againſt him; and it was moved in Arreſt of Judgment, that 
the Declaration was not good; Firſt, Becauſe he doth not ſay, Warr” 
tizando vendidit ; for otherwiſe it may be, that the Warranty was at one 
Time, and the Sale at another Time, altho' they were both in one Day; 


and then the Action is not maintainable. And altho' the Precedents 1 
the Book of Entries, be in this Manner, it was anſwered, That it 


Marrant. vendidit, which being ſhortly Writ, may be expounded Mar- 


rantizando, which conjoins it to the Sale; but as it is, it may be other- 


wiſe intended, and then the Declaration is naught. : Secondly, This Deck- 


ration is uncertain for want of the Word (Et) after the Warrantizav"; 
for as it is, it is inſenſible. And of that Opinion were Doderidge - 
Chamberlain. But Lea, Chief Juſtice, did not deliver any Opinion ; _ 
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81 liam Pope v. Lewyußx. Sod: als 7 SOME ai, 
as an {ion pt the Caſe was brought in Nature of a Deceit, 
that the Defendant had ſold to the Plaintiff certain Sheep, and had war- 
ranted them to be ſound, when in Truth they were rotten., The Defen- 
dant pleads, That they were ſound at the Time of the Sale, Et de 
hoc ponit ſe ſuper patriam. The Plaintiff demurs, and it was adjudged for 
him, becauſe the Defendant had taken a Traver e to the Cauſe of Action, 
viz. abſque hoc, that they were rotten; and Iſſue Pol not be taken upon 
two Affirmatives. 4 H. J. 13.4. 1 H. J. 9. C. c. Noy 124. Reedbead v. 
114 er. &. C, .Telv. I 2; i 3 ff.. ork i envy 5.6 
= 1. In an Action — Caſe the Plaintiff declared, That the Defen- 
dant ſold him Tithes for ſo much Money, ſciens that he had no Iawfu 

Title to them. After a Verdict for the Plaintiff, it was moved in Arreſt 
of Judgment, that the Declaration did not expreſly charge that the De- 
fendant had no Title; yet the Plaintiff had Judgment. Moor 467. 


23. In an Action on the Caſe, the Plaintiff declared, That the Defen« 


4 * 


dant ſold him two Oxen, and warranted them, Sc. The Jury on Non culp 
pleaded, found that the Defendant ſold one Ox; and twas alledged that 


this did not maintain the Declaration, becauſe the Contract, which is ſup- 


poſed to be join'd to the Warranty, is variant from what the Jury found; 
but the Court gave Judgment for the Plaintiff, becauſe the Action is 


= grounded on the Deceit, and not on the Warranty. 1 Cro. 884. Graves 


nor v. Meere. | „„ ne ens Ae iu oo xy 
24. In an Action on the Caſe for à Deceit, the Plaintiff ſet forth, 

That he bought ſeveral Parcels of Silk for — Silk, whereas it was an- 
other kind of Silk ; and that the Defendant, knowing this Deceit, ſold it 


him for —— Silk, On the Trial, upon Not guilty, it appeared that 


there was no actual Deceit in the Defendant, who was the Merchant, 


W but that it was his Factor beyond Sea; and the Doubt was, If this De- 


ceit could charge the Merchant? And Holt, Chief Juſtice, was of Opi- 
nion, that the Merchant was anſwerable for the 1 of his Factor, 
tho' not criminaliter, yet civiliter; for ſeeing ſome Body muſt be a Loſer 
by this Deceit, it is more Reaſon 5 he that imploys and puts a Truſt 
and Confidence in the Deceiver, ſhould be a Loſer, than a Stranger: 
And upon this Opinion the Plaintiff had a Verdict. x Salk. 289. Hern v. 
Nicholas. ; ATE On | 


In this Afion for Trover and Converſion, the Caſes in the Books 
are diſtributed under the following Heads. 
Firſt, In what Intkantes it hath been held that this Acklon 
rt, Fe Jt ben ben ben cue hs ao 
83 whom. „ „„ 
Thirdly, Againſt whom this Action map be bꝛought. 
Fourthly, Df the Declaration. * 
Fifthly, Df the lee. 
Weng o 4 Guat, Qerdif and Evidence; | 
Laſtly, Vf the Judgment and Execution, and the Corſe; 
uence of ſuch Judgment. mn pe Em 


Firſt, In what Inſtantes it hath been held that this Acklon map 
| I „„ V 
1. The Trover is but an Inducement to the Wrong complained of. and 
1 ent te rong complained of, 
3 8 only that is material; as Een Aion * pes 
e was brought upon a Trover and Converſion of twenty Barrels of 
| | \4t 1 Butter 


on Actions on the Cale. 7 345 
fre the Defendant appearing, the Plaintiff declared de novc. 2 xb. — 
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moved in Arreſt of Judgment, that the Action would not lie, for that the 


— 
. 


Butter, and declared, Thar by negligently keeping of them, they wer, 


become of little Value; upon which there was a Demurrer in Law, and 
by the Opinion of the whole Court upon this Matter no Action lieth; for 
a Man who comes to Goods by Trover, is not bound to keep them {, 
ſafely, as he who comes to them by Bailment. MWalmeſley: If a Man find 
my Garments, and ſuffereth them to be eaten with Moths by the negl. 
gent Keeping of them, no Action lieth: But if he weareth my Garmentz 
it is otherwife; for the Wearing is a Converſion. 1 Leon. 224. Walderny 
v. Ogden, reported in 1 Cro. 229. by the Name of Mylgrave v. Ogtey, 
2. If a Man takes my Horſe and rides him, and after redelivers him, | 
me, yet I may have this Action againſt him; for this is a Converſion, and 
the Nedelter is no Bar of the Action, but ſhall be only in Mitigation Þþ 
of Damages. Trin. 38 El. B. R. per mam, in the Counteſs of Ry. 
land's Caſe. 1 Rolls Abr. 5. Letter E. pl. 1. 1 Leon. 223. Gouildib. 153 
Se 261. e eee 
3. If a Man finding Goods, and knows them to be mine, and he te. 
fuſes and denies to deliver them to me, this a Converſion in Law, 14, 
38, 39 El. R. R. between Eafton and Newman, per Cur” ; which intramur Hi 
3 El. B. R. Rot. 460. for the Denial makes him a Treſpaſſer 2b initio; for 
this ſhews his Intention to have been ſo ab initio. 1 Rolls Abr. Letter I. Mz. 


4. But it was held, 2 Buff. 312. That if a Man has my Horſe, and! 
demand it, and he refuſes to deliver it, telling me he does not know whether 


Jam the right Owner or no, *tis no Converſion. Moor 460, 843. 1 N 
Rep. 131. V. 2 Roll's Abr. 561. pl. 6. „„ 

5. If a Man delivers Goods or Money to another, and after upon ny 
Demand he refuſes to reſtore them; yet this is no Converſion, but only 
Evidence of a Converſion, in as much as he came to them by my own 


Delivery. Hill. 12 Fac. B. R. between Iſaac and Clerk, Moor 841. 


6. If I deliver Goods to a common Carrier to carry to a certain Place, 


and after the Goods are ſtole from the Carrier, this is no Converſion in 


the Carrier, ſo as to charge him in a Trover and Converſion ; but an Aion 
upon the Cafe lies againſt him, as a Carrier upon the Cuſtom of the I 
Realm to carry Goods ſafely, and them to deliver as he is appointed. | 
Mich. 14, Car. B. R. between George and Milburn, per Curiam, in Arreſt of 


Judgment. 1 Ro#'s Abr. f. 6. pl. 1. 


J. If one delivers Goods to another to be kept ſafely, whether for Hire 
or not, and the Party undertakes to do it; if by his Default they are 
damnified, Caſe or Detinue will lie ; but if the Party bring Detinue, he 
ſhall recover the Goods in ſuch Plight and Condition as they are in, and 
it ſhall be adjudged the Folly of the Plaintiff to bring an Action which is 
no adequate Remedy, when he might have had one that was; but 
if the Party ſell the Goods, then the Bailor ſhall have an Action of 
Detinue, not one of Trover, according to the Opinion of ſome; but ac 
cording to the Opinion of others, (and ſo the Law is now underſtood 
the Party hath his Election, and may bring either; for the ſelling the 
Goods is a Miſdemeanor, which is ever a good Cauſe to bring an Action 
on the Caſe. See Keil. 160. See 4 Leon. 189. 

8. An Action of Trover and Converſion of 100 Musk-Cats, and 60 
Monkies ; the Defendant pleads Nor guilty, and found againſt him: And 
it was moved in Arreſt of Judgment, that an Action lay not, becauſe 
doth not ſhew, that they were tame or reclaimed ; as 12 H. 8. af 
14 Eliz. Dyer, for a Hawk; [ed non allocatur ; for they be Merchandi* 
and valuable; and ſo it is of an Action for a Parrat. Wherefore it W 
adjudged for the Plaintiff. 2 Cro. 262, Grymes v. Shack 

9. An Action of Trover was brought for ſeveral Things, and among 3 
reſt de uno Athiope, vocat. a Negro; and on Not guilty pleaded, Verdict 
was for the Plaintiff, and ſeveral Damages, and as to the Negro it 9 


as he 


Owner had not an abſolute Property ia him ; he could not kill him a 


7 


c Ges EAREE 
x 2 S 5 


Vinein, he was a Captive, La z 
That the Court ought to take Notice that they were Merchandize, and 


Huld an Ox. And it was ſaid that Property implies the Right of having 
and enjoying, and diſpoſing; bur ir does nor always imply a Power to de- 
F ſtroy; tho this power holds in Beaſts, Fowl and Fiſh, which were made 


ce Property of Mankind by the Act of God, and have a natural Ex- 
ittence; yet in Things incorporeal, which conſiſts in Fure tantum ; it be- 
11 ing a Property ex inſtituto only, the Owner has only a eto ng” . 
to the Meaſure of his inſtituted Right: And it was inſtanced in the Cate 
= of a Common, a Way and a Ward. On a Ca. Sa. the Plaintiff has an In- 
WT creſt in the Body of the Priſoner as a Pledge, not to ſell, but to keep, 
aud it goes to. Executors. Hob. 61. In a Servant, to work him; in a Cap- 
tive, to fell him. Reg. 102. FE. N. B. 18. a. B. N. C. 295. Bro. Property, 
4 


38. 1 H. 6. ch. 5. in Raſt. 219, Cot. Ab. 460. That the Writ. de Nat ivo 


* 


babendo muſt. lay the Explees of a Villein in working and taxing him at 
Will. o. Ent. 406. That by the Law of Moſes a Man may be a Slave; 
and a Slave was a Chattel, his Maſter's Money, Exod. xx. 21. That by 
me ſame Reaſon there may. be a Seruus predialis, 5. e. a Villein ; one may 
de a Servus perſonalis, and that firſt a Captive, and afterwards a Villein. 
Hob. 27. Brownl. 18.. A Vellein in Groſs is a Chattel, for he is of a periſh- 
able Nature, and cannot endure for ever. So is tz. Diſcontinuance, 16, 


Br. Villein, 60. As Villeins are regardant to Land, it is a different 


: | Thing ; and in that Reſpect they are Inheritances, and fo are the Char- 
ters. Every Villein is intended in Law regardant; the Writ in the Re- 


giſter therefore n him to be Nativum ſuum, but before he was a 
Captive, and then a Chattel: Laſtly it was inſiſted, 
cited, 2 Cro. 262. The Caſe of Monkies. 2 Leu. 201. 3 Keb. 785. Taft. 
112. If I impriſon my Negro, a Habeas Corpus will not lie to deliver 


him; for by Magna Charta he muſt be liber homo. 2 Inſt. 45. Sed Curia 


contra; Men may be the Owners, and therefore cannot be the Subject of 


Property. Villeinage aroſe from Captivity, and a Man may have Treſ- 
pals, quare captiuum- ſuum cepit, but cannot have Trover de Gallico ſud 5 


and the Court ſeemed to think that, in Treſpaſs quare captivum ſuum cepit, 


the Plaintiff might give in Evidence, that the Party was his Negro, and he 


bought him. 2 Salk. 666, Smith v. Gould. See 2 Lev. 201. Butts v. Penny. 
3 Lev. 337. Chambers v. Warkhouſe. C000 

10. To an Action of Trover and Converſion of 25 J. the Defendant 
pleaded Not guilty; and the Jury found a Special Verdict, That the De- 
fendant being Servant and Factor to the Plaintiff, ſold twenty Quarters 
of his Maſter's Corn for 25. and receiving it, converted it to his own 
Uſe, Stephens moved for the Defendant, that this Verdict is found for 
him; for this 25 J. was never in his Maſter's Poſſeſhon, nor his Mo- 
ney, and this Action lay not, but rather an Account. 'This alſo is Mo- 
ney out of any Bag; wherefore, &c. But Fenner held, that *tis found 
for the Plaintiff ; for the Poſſeſſion of the Servant is the Maſter's Poſſeſ- 
fion, and it is as if he always had it in his Poſſeſſion. And it hath been 


1 


I; _ adjudged, that the Servant being robbed, the Maſter may well bring the 


Action; and that was the Lord Rich's Caſe. Clinch doubted. Afterwards 
this Cafe being moved again, the Plaintiff had Judgment, but that Judg- 
ment on a Writ of Error, was reverſed ; becauſe Money being a thing 


* 


that cannot be known, the Property was in the Servant, and it appears 


by the Writ that the Property of the Money is in the Receiver; ſo tis 


in Caſe of Bailment of Things that are undiſtinguiſhable, the Property 


of them is in the Bailee, 1 Cro. 638, 661, 746. Hol > 
"IM Gs . Holyday v. Hicks. 
it. In an Action upon the Caſe ſur Trover and Converſion, grounded 


vpon a Deceit, the Caſe appeared to be this ; that where there was 


A. B. and C. A. was indebted to C. in ſuch a Sum of Money, and 


B. in ſuch a Sum of Money was indebted It was agi 
tween A. B. and C. that B. b fo Fo it d 


diſcharge the Debt of A. un 
Certain 


in Diſcharge of his Debt unto A. ſhould 
to C in paying and delivering unto him 
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| Readings and Obſervations 


certain Commodities, which he had in his Hands and Poſſeſſion, he. 
ing properly the Goods and Commodities of A. and which B. by a 
with Conſent of A. did aſſume, promiſe, and undertake to deliver unto 


C. in Diſcharge of the Debt of A. unto him, and C. was contented to 30. 


cept thereof. According to this Agreement made between them, B. did 


net according to bis Promiſe or Undertaking, diſcharge the Debt of A 
unto C. by Delivery of the Goods unto him, but contrariwiſe did convert 
them unto his own Uſe, after the Death of A. and for this C. brought 
his Action on the Caſe for a 'Trover and Converſion grounded upon thi 


| Deceit ; and whether this lieth or not, is the Queſtion. Curia. The whole 


Court agreed clearly in this, that the Action is well maintainable; fy 


if a Man bail Goods to one, to bail them over to another, if he 10 
whom this Bailment was thus made to bail them over, contrary to the 
Truſt in him repoſed, doth not deliver them over, as he was to have 
done, but doth convert them to his own Uſe, he has by this his Decei, 
made himſelf liable to an Action, both of the firſt Bailor, and alſo of the 


Party to whom they were to have been bailed over, and either of then 


may well have his Action againſt him for this. And notwithſtanding the 
third Perſon here, to whom the Goods ought to have been bailed, had 


never the Poſſeſſion of them; yet this Converſion and Non-feaſance of that 


which he ought to have done, is a Wrong, and very prejudicial to C the 
third Perſon. And for this Wrong, and Prejudice, he may have his 
Action on the Caſe, as well as the firſt Bailor. But both of them ſhall 


not have their Actions; but he that firſt begins his Action, ſhall go on 


with the ſame. Curia. The whole Court alſo agreed clearly in this 


That this not bailing over, and Delivery of the Goods by B. the firt 
Bailee, unto C. in Satisfaction of the Debt of A. and according to the Þ 
Agreement made between A. and B. that this doth clearly in Law amount 


to make a Converſion ; and that by this he has made himſelf ſubjet and 
liable to an Action to be brought by the Party to whom he ſhould have 
delivered them. Williams, Juſtice, If a Man delivers a Deed to one, to deliver 
the ſame over to another, and he doth not deliver the ſame over accor- 


dingly, the Party to whom the Deed was to have been delivered, may 


well have his Action for this not Delivery of the Deed unto him; and | 


with this agrees the Caſe in 28 H. 8. Dyer fol. 20, 21. pl. 125, 228. in the 
Grocers Caſe of London: By Mountague there; If a Man delivers Money to 


bail this over, if the Bailee doth not perform the Condition, he is by this 


a Debtor for the Money, or accountable at the Pleaſure of the Bailor. 
And there pl. 128. in every Receipt two Things are included; ax either 
the Receipt is to the Uſe of the Bailor, or to the Uſe of a Stranger, or 


to his own Uſe; if the ſame be to the Uſe of a Stranger, then he 1s his 


Debtor ; becauſe that the Property is not in the Bailee. Curia. The whole 
Court agreed in this, That the Action brought by the Plaintiff againſt the 
Defendant, being the firſt Bailee, for not bailing of the Goods accor” 
ding to the Agreement, was well brought, and that here was à þ 


Converſion in Law; and ſo by the Rule of Court, Judgment was gi" 


for the Plaintiff, 1 Bulſt. 68. Flewellin and others againſt Rave. 

12. In Trover of ten Angels, and converting of them, the Defendant 
pleads, That there was a Wager betwixt the Plaintiff and one Cui 
concerning the Quantity of Yards of Velvet in a Cloak: And the Plan- 


tiff and the ſaid Currance, each of them delivered into his Hands ten Au. 


gels, and each of them agreed, That if there were ten Vards of Velvet 
in a Cloak, that then they ſhould be delivered to the ſaid Curranct, a 
if not, to the Plaintiff; and alledgeth, in facto, that upon meaſuring “ 
the Cloak, it was found, that there were ten Vards of Velvet thereln' 
Whereupon he delivered them to the ſaid Currance, which is the — 
Converſion, Ec. And it was thereupon demurred and agreed, firſt, . 
an Action of Trover lies for Money out of a Bag or Cheſt, But E 
Plea, Gawey held it to be good enough; for the Meaſuring thereof 4 6 
| . | 
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| 1 gtteſt way for trying it; and when it is ſo found by the Meaſuring, He hath 
| good Caule to deliver them out of his Hands to him who had won the Wager. 
Bot Fc and Popham held, That the Plea was not good: For it may 
be that the Meaſuring was falſe, and therefore he ought to have averred 
he, That there were ten Vards, and that it was ſo found upon the 
ucaduring thereof, And he might well have pleaded the general fue; 
and given all the Matter in Exidence, for it is but Evidence: And when 
be delivered it according to the Intent of dhe Bargain, it is not any Con- 
Lerſion. Wherefore by the Confent of Gawady, (ab ente Clinch) it was 
ruled, That Judgment ſhould be entered /for the Plaintiff, unleſs other 
Matter were ſhewn, c. Cro. 870. Ledeſſm v. Labram. See 1 Cro. 841. 
= :;. Trover for Million Lottery-Tickets ;| upon Evidence it appeared; 
= [ir the Plaintiff had given the Tickets in he to a Goldſmith to 
receive the Money due on them; that fome Payments were due, and 
— {ome were not; and this Goldſmith had received Tickets of the Defen- 
8 dant, and given him a Note to pay him ſo many Million Lottery-Tickets ; 
FX that the Plaintiff's Tickets were delivered to the Defendant by the Gold- 
ES (ſmith upon this Nöte. It was infiſted on, that this Note under the Gold- 
ES {mith's Hands, could be no Evidence againſt the Plaintiff ; but it was 
read, and Holt, Chief, Juſtice, faid, That the Way and Manner of 
trading is to be taken Notice of, and the beſt Proof that the Nature of 
the Thing will afford, is only required: When Goldfmiths give their 
Notes, no Witneffes are by; and their Notes to pay Money or Tickets 
are Evidence of the Receipt of Money. If Money is ſtolen and paid to 
another, the Owner of the Money can have no Remedy againft him that 
received it; but if Bank-Notes, Exchequer-Notes, or Million-Tickets, or 
the like, are ſtolen or loſt, the Owner hath fuch an Intereſt or Property 
in them; as to bring an Action into whatſoever Hands they are come: 
Money or Caſh is not to be diſtinguiſhed, but theſe Notes or Bills are di- 
ſitinguiſhable, and cannot be reckoned as Cafh, arid they, have diſtinck 
== Marks and Numbers on them: He agreed in this Caſe, That if the Ex- 
W chequer, or any private Perſon had paid to the Goldſmith the Nohey or 
the Tickets, it would have been a ove Payment againſt the Owner; but 
whether it would be ſo where Tickers not due are bought fot a valuable 
Conſideration, he doubted ;\but as the Cafe was, the Goldſmith havin 
Tickets of the Plaintiff and of the Defendant, the Delivery of the Plain- 
tiff's Tickets to the Defendant, was no Change of the Property, or any 
Confideration ; for tho' the Owner gave the Goldſmith Power to receive 
Money for the Tickets, he did not give him Power to change them for 
other Tickets; and accordingly a Verdict was given for the Plaintiff. 1 Salk. 


283. Ford v. Hopkins. | | 
14. The Widow of a Waterman, who, as was faid, by the Uſage of 
Waterman's Hall may take an Apprentice, had her Apprentice taken - 
from her, and put on Board 4 Queen's Ship, where he earned two 
Tickets, which came to the Defendant's Hands, and for which the Mi. 
treſs brought 'I rover: And it was agreed, the Action would well lie, = 
the Apprentice was a legal Apprentice; for his Poſſeſſon would be that of 

his Matter, and whatſoever he earns ſhall go to his Maſter. But it was 
objected, 1. That the Company of Watermen is a voluntary Society, and 
that being free of ir, doth not make a Man free of London: So that the 
Cuſtoms of London, for Perſons under one and twenty to bind thernſelves 
Apprentices, doth not extend to Watermen; which was apreed by all. 
Then it was ſaid the ſuppoſed Apprentice here was ns legal Apprentice >. 
if the Indentures be not enrolled purſuant to the Act of Parliament of 5 

Eliz. and if he were not a legal Apprentice, the Plaintiff had no Title 
But Holt, Chief Juſtice, ſaid, he would underſtand an Apprentice, or 
Servant, de facto, and that would ſuffice againſt them being Wrong-doers 

N. Cafes 6g. Barber v. Dennis, : Ow OL. i 
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15. In an Action of Trover and Converſion of five Oxen, the Deke, 
dant pleaded Not guilty, and by {ſpecial Verdict it was found, That one 
J. &. as Bailiff to the Defendant, took thoſe Beaſts as for Heriots due ;, 
the Defendant, where there were not any due, and without any Com. 
mand from the ſaid Defendant the Viſcounteſs Montague: But that after. 
wards ſhe agreed thereto, and converted them; and after that the Bails 


died. And, whether this Action lies, or that he ſhould have brought 


general Action of Treſpaſs was the eee » And Walmſley and King 
mil held, That this Action lies not; for when the Bailiff took them to. 
tiouſly, the Property is diveſted out of the Plaintiff, and the Poſſeſſon: 
So that he cannot ſuppoſe that he was poſſeſſed of them, until he 114 
them, and until they came to the Defendant's Hands. And the Defe,, 
dant by aſſenting to the Taking is a Treſpaſſer ab initio; as 28 Af.q 
28 E. 3. 18 C 40 E. 3. 20. are: Wherefore, where he might have had a 
general Writ of Treſpaſs, he cannot have any other Manner of Adtion; 


eſpecially not this Action, which differs from it in Nature and Quality: 


But Anderſon and Warburton, contra. T hey agreed, That An Aſſent ty. 


fore or after the Taking of the Goods made her a Treſpaſſer ab 7nitio, an 


to be puniſhed as a Treſpaſſer. But not an Aſſent after to a Battery for. 
merly done; or to that which is a Tort, and puniſhable by the Statute. 
Law, as an Aſſent to a Riot, or forcible Entry after it is done, ſhall ng 
make him puniſhable. But although Treſpaſs lies; yet he may have thi 
Action if he will; for he hath his Election to bring either. And he 


may have Detinue or Replevin for Goods taken by a Treſpaſs, which 


affirms always Property in him, at his Election; ſo he may have thi 
Action; for one may qualifie a Tort, but not increaſe a Tort. So he bath an 
Election to make it a tortious Taking or not; which is the Reaſon tha if 


Goods be taken by a Treſpaſſer, yet if the Party for whom they were 
taken, be attainted of Felony, he ſhall forfeit them ; or the Right and 


Property remains in him, and the Law ſhall adjudge them in him, until 


he makes his Election to the contrary, by bringing a Writ of Treſpaſ; 
 wherefore he might maintain the one Writ or the other at his Election. 


Wherefore, Sc. 1 Cro. 824. Biſhop v. Viſcounteſs of Montague. See Show, 
81. Parker v. Gage; and Winch, 46, 4). : 
16. An Action of Trover and Converſion was brought, and upon the 

whole Matter the Caſe appeared to be this: : 
A Stranger took the Horſe of the Plaintiff, and ſent him to a common 
Inn, and there he remained for the Space of Half a Year, at which Time 
the Plaintiff had Notice where his Horſe was, and thereupon demanded 
him of the Inkeeper, who anſwered, 'That a Perſon unknown left the 
Horſe with him, and ſaid, he would not deliver the Horſe to the Plain- 
tiff unleſs he would pay him for his Meat which came to three Pounds 
ten Shillings for all the Time, and alſo would be ſure that it was his 
Horſe ; upon which the Plaintiff demurred in Law. | 
And it was reſolved by Montague, Chief Juſtice, Croke and Doderidge, 


Tuſtices ; (Haughton Juſtice diſſenting) That the Defendant's Plea was 
good; for the Innkeeper was compellable to keep the Horſe, and not 


bound, at his Peril, to take Notice of the Owner of the Horſe ; and b) 
the Cuſtom of London, if a Horſe be brought to a common Inn, where 
he has (as it is commonly ſaid) eaten out his Head, it is lawful for the 
Innkeeper to ſell him ; which Caſe of the Cuſtom implies this Caſe. And 
there is a Difference, where the Law compels a Man to do a Thing, and 
where not; as if the Lieutenant of the Tower brings an Action of Debt 
for Diet againſt one who was his Priſoner: In this Caſe the Defendant 


cannot wage his Law ; becauſe the Law compels the Lieutenant to gif. 
Victuals to his Priſoner; otherwiſe if another Man brings an Action ot 


Debt for Diet: And in this Caſe at the Bar the Innkeeper was compellz- 


ble. And Doderidge ſaid, That if the Law was as the Plaintiff would 
| have it, it would be a pretty Trick for one who wants a keeping for his 


1 ; Horſe. 
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5 on Actions on he Caſe, 351 


he. — 
r 


WW Hof. And Mich. 6 Fac. in the King's Bench, between Harlow a d 
| 72 the like was E <ha as was cited by Barkefſdel, of Counſel with 
the Defendant. 5 
Ros Rep. 449. F. P. 
170. Sk pwith v.— 


Popham 127. Robinſon v. Walter, S. C 3 Bull. 268. . C. 
3 Bulſt. 289. Hirt v. Dringold, S. P. 1 Bu ft. 


* 


17. An Action of Trover may be brought for Goods taken for the 


I King's Tax; if the Taking were any ways unlawful ; as if ihe Party were 
exempt from the Taxes, and the like. 2 Mod. 182. Bell. v. Knig i. | 


18. Trover lies to try the Validity of the Judgment of the Ccmmil- 


W Goners of the Exciſe, if for Things over which they have no Power ; other- 
W wiſe as it ſeems in Things within their Juriſdiction, and the proper Re- 
1 medy in ſuch Caſe is an Appeal. See Hardreſs's Reports, 578, and 480. 


19. Trover for ſix Hogs, ſpecial Verdict was found, v/z. That the Lands 


W demiſed, lying in two Counties, viz. Part in the Hundred of A. in ts, 
and Part in the Hundred of B. in Southampton; the Leſſor for Rent- 
Arrear diſtrained in both Hundreds, and the Diſtreſs being not replevied 
nin five Days, Notice was given to the Owner of the Goods, and then 

hne ſent for the Conſtable of A. who, in the Preſence of B. fold them in 
W the Hundred of B. Et per Cur. Firſt, Perſonal Notice is ſufficient ; for Notice 
W is the Thing required. 2dly, Notice to the Owner is ſufficient againſt him 
in Trover ; but if rhe Tenant had brought Replevin, that would not 
have ſerved as to him, but he muſt have had Notice alio. 3dly, Tho' 
the Act requires the Oath ſhould be adminiſtred by the Conſtable of the 
Hundred where the Goods are, and here the Conſtable of A. adminiſtred 
W the Oath in the Hundred of B. where he had no Authority, yet this was 

| held good; becauſe the Defendant could not ſever the Diſtreſs, it being 
W intire as the Cauſe was, and the Hundreds contiguous « fo that the dri- 
ving was lawful, and a Continuance of the firſt Taking. Sed per Cur. A 
| Diſtreſs in Middleſex ought not to be driven into a diſtant County, as 
| Hampſhire. 1 Salk. 247. Walter v. Rumball, F. C. 4 Mod. 390. 


20. Trover for a Ship, and its Tackle and Furniture. Upon Not 


EF guilty pleaded, a ſpecial Verdict was, That one William Gault, a Deni- 

zen of England, was Owner of the Ship at the Time of the Taking, and 
vas Dutch-built, and taken in the War between the Dutch and French as 
a Dutch Prize, and condemn'd for Prize in the Court of Admiralty of 

France, and fold ; and that when the ſaid Ship was taken as Prize, there 
1 That the Maſter was a Durch- 
van born, but a Denizen of England. The Mate was Engliſh, and eight 
Mariners, and two Dutch on Board; that the ſaid Ship was ſold to di- 


was Amity between England and France. 


vers Perſons by Virtue of the Sentence of the Admiralty of France, and 
that the Plaintiff bought the ſaid Ship from the Perſons to whom the 


& ſame was ſold as aforeſaid ; that the Defendants, as Servants of the ſaid 


William Gault, took the ſaid Ship from the Plaintiff; and if the Defen- 


dants be guilty, Ec. 


Vas given for the Plaintiff,” Raym. 473. Hughes v. Cornelius & al”. 


of Merchandize, and bein 
anno viceſimo prim 


The chief Queſtion intended was, whether this Sentence ſhall be ex- 


3 | amined by the Common Law? And reſolved, it ſhall not; becauſe though 


it be in another King's Dominions, we ought to give Credit to it, or elſe 


W they will not give Credit to the Sentences of our Courts of Admiralt 4 
mand the Defendants are not Prejudic'd ; for 

z themſelves aggrieved, to petition the King; who will examine the Caſe ; 
and if he finds Cauſe of Complaint, 


| | | will ſend to his Ambaſſador reſiding 
with the Prince or State where the Sentence was given, and upon Failure 
of Redreſs, will grant Letters of Mart and Repriſal; and Judgment 


21. In Trover for Goods, on the twenty- fifth of November, anno tertio 
Caroli: Upon Not guilty, a ſpecial Verdict was found, That one John 
Hul and Alice Squire were poſſeſſed of thoſe Goods, and uſed the 1235 
eing ſo poſſeſſed, were bound to the Defendant, 
Facobi, in a Statute, acknowledged according to the 


Statute 
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_ Readings and-Obſervations = 


Statute of viceſimo tertio Henrici octavi, capite ſexto, for a true and jus 
Deby; and that being forfeited, he ſued an Extent upon that Statute, 
ceſinio Ofobris tertio Caroli, directed to the Sheriffs of London, and th, 
they, by Virtue of that Extent viceſimo primo Octobris tertio Carli, e. 
tended thoſe Goods, (the Writ being returnable 77 Craſtino Animarny) 
and returned the Writ and Inquiſition into the Chancery, that the third 
of November, 3 Car. the ſaid ohn Hill and Alice Squire became Bank. 
rupts, being indebted to the Plaintiff, and to divers others, for true and 
juſt Debts. That upon the ſixth Day of November, 3 Car. the Defendant 
ſued a Literate upon that Extent, and thoſe Goods the {ame Day Were 
delivered by the Sheriffs according to the Appraiſement in the Exren;. 
That afterwards, viz. upon the eighth Day of November, the Plaintif, and 
others, ſued out the Commiſſion of Bankrupts againſt the ſaid 2} ang 
Squire, and the Commiſſioners, by Virtue of their Commiſſion, ſold those 
Goods to the Plaintiff upon the three and twentieth Day of Nowente; 
3 Car. and that the Defendant afterwards, viz. the twenty-fifth Day of 
November, the ſame Year, converted them, Sc. Er { ſuper totam, Es. 
And it was argued ſeveral Days at the Bar, and the ſole Queſtion waz 
Whether 70% Hill and Alice Squire becoming Bankrupts after the Ex. 
tent, and before the Lziberate, the Sale of the Commiſſioners unto the 
Plaintiff, after the Goods delivered upon the Liberate, be good? And it 
was argued by Noy and Farrer for the Plaintiff, 'That this Sale is good ; 
for notwithſtanding this Extent, the Property of the Goods remain in the 
Conuſors, and by the Extent are only ſeiſed into the King's Hands, but that 
all not divert any Property from the Conuſors; for they be as it were 
in the Protection of the King, and then when the Conuſors become 
Bankrupt before the Liberate, thoſe Goods, are in the Power of the Com- 
miſſioners to ſell and diſtribute amongſt the Creditors ; and they relied 
eſpecially upon the Book of 3 Ed. 6. Dyer 67. where Goods be extended, 
yet were {ubject to be ſeiſed for the King's Debt: And they alſo relied 
upon the Statute of 13 Eliz. c. J. and chiefly upon the Statute of 21 Fac. 
whereby it is provided, That Commiſſioners may ſell Goods or Lands, 
notwithſtanding Judgments, Statutes, Executions, or Extents, not ſerved 
or executed; and that, they ſaid, was not done until the Liberate; other- 
wiſe there would be a Miſchief: For then there may be an Extent, and 
no Liberate be ſued after upon it, as the Book of 31 Hem. 6. Brooke Sta- 
| tute 41. But all the Court reſolved, and ſeverally delivered their Op!- 
nions, That thoſe Goods, extended before they became Bankrupts, and 
deliver'd by the Liberate after they became Bankrupts, could not be ſold 
by the Commiſſioners ; becauſe they being extended, are quaſi in CIſtodia 
legis ; To as the Conuſors have not any Power to give, fel], or diſpoſe of 
them; and although by the Extent the Conuſee hath no abſolute Interelt 
nor Property in them, until the Delivery by the Liberate, and at the 
Return of the Writ, may refuſe them for being overvalued, yet that is 
for the Advantage of the Conuſee : For the Extent is Capias iu manis u- 
ſtras, ut eas liberari facias, and they be as Goods gaged or diftrained, 
which cannot be forfeited by Outlawry, or taken in Execution from thc 
Party who hath them in Gage, or by way of Diſtreſs, without Payment 
of the Money. Vide 3) Hen. 6. f. 10. 22 Ed. 4. f. 11. 3 Hen. 8. Bro. 
Pledges 28. and 13 Rich. 2. For the Goods are bound by the 70% of the 
Writ of Extent or Execution ſued ; as 2 Hen. 4. f. 14. 4 Hen: 6, J 8. 
and Coke's Rep. fol. 111. The Goods are bound by the Execution ſued. 
but the Land is bound by the Judgment, and by the Extent they are t“ 


be taken by the Conuſee; and it is good againſt the Conuſor: And the 
Caſe here is ſtronger; for that the Extent is returned before they became 
Bankrupts, and the Delivery by the Liberate was before the Commiſhon 
of Bankrupts was ſued out; and it was adjudged for the Defendant: $0 
148. Audley v. Halſey. i | 
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2. The Aſſignees of the Commiſſioners of Bankrupts may bring Troz _ 
. for Goods 21d by the Bankrupt, after the Awarding the Commiſſion , 
and the Sale is void, tho' the Goods were never ſeiſed. Moor 594. Smith 
T | V. oy Lan Alien 1 Trover and Convertion, by the Adminiſtrator of 
WE Scrjcant Davis, for divers Jewels: Upon Not guilty pleaded, the Jury 
ond for Part Not guilty ; for other Jewels, that he is Guilty ; and for 
SS $xty-five great Pearls, and fixty-five {mall Pearls, and a Diamond Chain, 
SE they found a ſpecial Verdict; that Serjeant Davis was poſſeſſed of them, 
and being poſſeſs'd, made his Will, and thereby deviſed the Uſe and 
Occupation of all his Plate, Hangings and Jewels, to Dame Eleanor, his 
ES Wife, during her Widowhood, ſhe giving good Security to my Daughter 
lacie, Lady Haſtings, to deliver and leave the ſame to my faid Daughter 
ES Lacie, at the Day of her Death or ſecond Marriage, which ſhould firſt 
happen. That he died poſſeſs'd of thoſe Jewels, and that after his Death, 
EX the Adminiſtration of the Goods of the ſaid Serjeant Davis was com- 
mitted to the Plaintiff; that the ſaid Eleanor, the Wife of Sir Fobi Davis; 
was the Daughter of the Lord Audley, Earl of Caſtlebaven; and that ſhe 
in the Life of Sir Fob» Davis uſed the ſaid Jewels, Et ut Ornamema Cor- 
poris ſai uſually wore them; then afterwards the ſaid Eleanor married 
with the Defendant, and that he converted thoſe Jewels, Sc. And if the 
Court ſhall judge for the Plaintiff, they find for the Plaintiff, and Da- 
mages 3707. and if not, for the Defendant. Upon this Special Verdict, 
it was openly argued at the Bench, and ſome nice Points ariſing in this 
Caſe, I thought it proper to recite the Judges Arguments: And Berkley 
and Fones argued for the Defendant, That ſhe being the Daughter of a 
Nobleman, and permitted to uſe them frequently, ' ut Ornamenta Corporis 
ſui, and they being convenient for her Degree, 'ſhe could have them as her 
Paraphernalia ; and when there be not Debts to be paid, (as it doth not 
appear there were any) ſhe ſhall have them againſt the Executors or 
Adminiſtrators of her Husband ; and that the Husband cannot diſpoſe of 
them from his Wife, by his Will ; but inſtantly, by his Death, the Poſ- 
ſeſſion of them being in the Wife's Cuſtody, the Property is immediately 
veſted in her, and the Husband cannot give them away; and that is of 
Neceſſity and for Conveniency in the Law; for it is not reaſonable the 
Husband ſhould leave her naked of thoſe - Jewels which ſhe uſually did 
wear, and are fit (according to her Calling) to wear: And it appears by 
Lyndewode, that the Wife againſt her Husband's Will, hath ſach an In- 
tereſt in Goods which are her Paraphernalia, that her Husband hath no- 
thing to do with them; but ſhe may make a Will of them in her Huſ- 
EZ band's Life-time, and may diſpoſe of them, in vita Mariti, invito Ma- 
= rito; but they ſaid, This is not allowable in our Law, that ſhe ſhould 
BE diſpoſe of them in her Husband's Life-time ; but when the Husband doth 
not diſpoſe of them, they are inſtantly veſted in the Wife: And although 
the Husband may make a Gift of them in his Life-time, yet he cannot 
make a Will to diſpoſe of them, Ec. and compared it to the Caſe, where 
A eme hath a Term, and takes Baron, he may give and dipoſe thereof in his 
; Life-time, but he cannot diſpoſe of it by his Will; as in the Caſe of Barnsby 
and Grantham, and the Caſe of Bracebridge, Plot. 416. and in the Caſe pri mo 
Henrici quinti, Executor 108. The King may give the Jewels of his Crown 
by Letters Patents; but he cannot by his Teſtament diſpoſe of them. And 
Bedey ſaid, That this Permiſſion of the Wife to wear them uſually, is as a 
= Gift of them to her by her Husband; and compared it to the Cafe of 11 
Her. 4.83. where one takes my Son and cloaths him; or my Wife and c 
: we 5 4.4 it wr. Gift of the ſaid Apparel unto them, and 1. nay take 
1 che Apparel: Arid as by the Coſtom of Loydon and 
= 5 . 1 aid) the Wife ſhall have the Moiety of the Goods, 
N A > and dies poſſeſſed ; yer her Husband in his Life-time 
may give all the Goods, but by his Will he cannot "prejudice her, con- 
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cerning her Part; wherefore he concluded, That ſhe ſhould have 
notwithſtanding the Will. And Jones ſaid, That by the Civil La 
the Condition to tie her from Marriage, ſo the Limitation to 
theſe Jewels during her Widowhogd, is void, becauſe ſhe js abſol 
poſſeſſed of them; whereupon they concluded, That Judgment ought 
given for the Defendants. But Richardſon, Chief Juſtice, and Croke,'a 


W, as 
have 
utely 
to be 
fgued 


them but according to the Will: But if the Husband had not made a Wil 
but had left them to the Diſpoſition of the Law, and the Queſtion had 
been betwixt the Exccutors or. Adminiſtrators, and the Wife, where 
there be not any Debts or Legacies to be paid, or where there be Aﬀet; 
to pay all Debts and Legacies: beſides thoſe Jewels; there, perad venture, 
the Law will allow her to take and enjoy them as her Paraphernalia. But 
where a Husband hath. made a Will, and limited how ſhe ſhould have 


7 


is as good, and as well to be performed, as a Gift in his Lifetime; and 
that it is not like unto the Caſe of 11 Heu. 4. 83. for there it is a good 


6. 10. That Goods dedicated to the Service of a Chapel or a Church, 
are a good Gift to the Wardens of them in Law; but this Permiſſion by 
the Husband, for the Wife to wear them, cannot be a Gift of them in 
| Deed nor in Law; for the Husband cannot give any thing to the Wife, the 
being both but one Perſon in Law. And as to the Objection, That al. 
tho' an Husband may diſpoſe of them by Act in his Life, yet he cannot 
by his Will; it was anſwered, True it is, That a Man who hath a Thing 
Real in another's Right, or a Chattel Perſonal in another's Right, altho 
he may give, yet he cannot deviſe. it, as Plow. 192. in Bracebridge's 
Caſe. So where an Executor makes a Gift of Goods, which he hath as 
Executor, it is a good Gift; but a Deviſe of them is not good, becauſe 


he hath them i auter droit. But of all Chattels Perſonal, altho' the 


Wife had them before Marriage, the abſolute Property by the Marriage 
is veſted in the Husband, and he may give them in his Life, or diſpoſe 
of them by his Will: So of thoſe Goods which are termed Parapberna- 
lia, the abſolute Property is in the Husband ; and therefore he may well 
deviſe them. And to the Cafes, That the Husband may by Gift of all 
his Goods, bona fide, prevent his Wife that ſhe ſhall not have any Part 
of them, notwithſtanding the Cuſtom in London, Hales, or elſewhere ; 
yet by his Will, if he deviſeth them, it ſhall not fruſtrate what ſhe ought 
to have by the Cuſtom, they agreed to be good Law; for Cuſtom is 
another Law, and inſtantly by the Death of the Husband veſteth the 
Intereſt in the Wife; but the Goods which ſhe claims as Paraphernalia be 
not given to the Wife, but thoſe which are of Neceſſity, and Conveniency 


neceſſary Apparel, he may well make a Diſpoſition of the Reſidue, by his 


rentine may have her Living de communi ; but ſhe may not take any thing, 
unleſs for Neceſſity. And where the Civil Law ſaith, That ſhe may 
make a Will in the Life of her Husband of her Parapbernalia; yet the 


That ſhe may not make a Will of any Goods but with her Husband's 
Aſſent; and that the Husband ſhould affent afterwards, and deliver the 
Goods according to her Will; for then it is as his own Gift: But of an 
Obligation or Things in Action, a Wife may make Executors by Aſſent 
of her Husband, and may make her Husband Executor, as appears by 
| | the Books 4 Hen. 6.31. 39 Hen. 6. 2). 3 Ed. 3. Deviſe 12. 26 Ed. 3. 


51. And the Intereſt, and Poſſeſſion, and Property of ſuch Goods as 


are call'd Paraphernalia, are in the Husband, and he may deviſe them to 
his Wife; and chat ſhe ſhall take them by the Deviſe, appears 33 Hen. 6. 37 


to the contrary ; and that this is a good Will; and that ſhe may not take 


them, ſhe ought to take them as her Husband appointed; and his Will 


Gift to the Son, and to the Feme, by the Raviſner; and the Husband 
may well aſſent unto them. So are the Caſes 11 Hen. 4. 12. and 34 Hey, 


for her: And when the Husband leaves her what is for her Neceſſity, viz. 


Will; and for that Purpoſe was cited 19 H. 6. 14. A Feme for her Qua- 


Common Law (whereby we are to be guided) is expreſly contrary to it; 


where 
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where he deviſed to his Wife her Apparel; and ſhe juſtifies tlie Taking 


of them by the Deviſe and Delivery of the Executor. 3) Hen. 6. 28. 


That ſhe ought to take only her neceſſary Apparel. 1 Eliz. Dyer 166. 18 
Ed. 4. 11. 12 Hen. ). 33 & 34. That the Property and Poſſeſſion of thoſe 
Goods be in the Husband, and ſhe may not make a Will of them with- 
out her Husband's Aſſent. And a Caſe was cited in the Exchequer. Trin. 
28. Eliz. betwixt the Lord Treaſurer and others, Executors of Viſcount 
Bindon, againſt Mary Vifcounteſs Bindon, in an Action of Trover and 


Converſion of Jewels, of the Value of 1000 J. She pleads to all, beſides 


fuch Jewels, which were a Chain and Bracelets, not exceeding the Va- 
lue of 160 J. Not guilty ; and as to them, ſhe pleads, That ſhe was the 
Wife of Viſcount Bindon at the Time of his Death, and ſhe uſually wore 
thoſe Jewels, as Ornaments of her Body ; and avers, That the Executors 
had Aſſets to ſatisfy bis Funerals, and all his Debts and Legacies, beſides 
thoſe Jewels; and Iſſue was taken, That they had not Aſſets to ſatisfy 
all the Debts and Legacies, beſides thoſe Goods: So there it is to be ob- 


ſerved, That the Jewels of 1607. for a Viſcounteſs, were not allowable 
for Paraphernalia, if he had diſpoſed them in Legacies., And it was an- 


ſwer'd, altho' here in this Caſe, the Defendant be the Daughter of an 
ancient Baron of this Realm, and of an Earl in Ireland, yet being mar- 
ried to Serjeant Davis, ſhe ought to have them as his Wife: And there 
is not any Neceſſity ſhe ſhould have a Chain of Diamonds, and the faid 
ſixty-five great Pearls, and the ſixty-five ſmall Pearls, which are Things 
hanging looſe, and are not in any Chain or Bracelets; and they be not 
for any Neceſſity for Ornament or for Covering. But quacunquue via data, 
the Husband having expreſly diſpoſed of them by his Will, ſhe may not 
againſt his Will take them without the Aſſent of the Adminiſtrator, and 


without Delivery, and not of her own Head detain them, without en- 


tering Security: And where it is alledged, That in the Civil Law a Con- 
dition to reſtrain a ſecond Marriage, is not allowed; this is no Condi- 
tion, but a Limitation only; and it is reaſonable ſhe ſhould take accord- 
ingly. And it was alledged, That this is not any Deviſe of thoſe Jewels, 
but only the Uſe and Occupation of the Plate, Hangings, and Jewels, 
during her Widowhood, (which may be) and no abſolute Gift of them; 
as is in 37 Hen. 3o. the Cale of Craple, and Plowd. in Helden's Caſe: 
And they concluded, That this is a good Diſpoſition by the Will, and 


à Declaration of his Intent, and takes away that which otherwiſe ſhe. 


might claim by the Law ; and his expreſs Declaration controls any im- 
plied Gift, as it is pretended. And foraſmuch as ſhe hath not perform'd 
it, the Limitation is determined, and. neither ſhe nor her Husband can 
have them; wherefore they concluded for the Plaintiff. 3 Cro. 343. 
Lord Haſtings v. Sir Archibald Duglaſs. See Moor's Reports 213. Vit- 
counteſs of Bindon's Caſe of Paraphernalia. EE - 

24. In Trover for Goods the Cafe was thus: The Goods were diſtrain'd 
by the Defendant for Rent, which he claimed as Occupant, and the 
Court reſolved, That the Action lay, and that there could be no Occu- 


pant of a Rent. Telv. Salk. Bulft. S. C. 1 Cro. 901. S. C. Moor 664. See 


Vaughan 186. | 

25. In a Special Verdict in Trover and Converſion, the Caſe was this, 
viz, H. being poſleſy'd of ſeveral Sheep, ſells them in a Market to A. 
but did not deliver them. And afterwards in the very Market they dif- 
charg'd each other of this Contract, and a new Agreement was made be- 
tween them; which was, that A. ſhould drive the Sheep Home, and de- 
paſture them till ſuch a Time, and that at the End of that Time, H. 


would pay him ſo much a Week for their Paſture; and if at the End of that 


Time, A. would pay H. ſo much for his Sheep, then A. ſhould have them. 


. 


Before the Time was expired, H. ſells the Sheep to the Plaintiff Aires, 


and afterwads Aon ſells them to one Marwood, who brought a' Replevin 
againſt the Plaintiff for taking the Sheep ; and the Officers, together with 
|  Solebas 
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and in Aſſiſtance of the Officers, drive the Sheep to Mar 


would lie or not? was the Queſtion. It was argued at the Bar, That the 


them into his Maſter's Ground: And it was ſaid, If A. find Goods, and 
A but it is otherwiſe, if he ſells them. | 


have deliver'd the Goods belonging to his Maſter, to another: *Tis true, 


is but a Servant to the Sheriff, ſhall not be charged in a falſe Return 


Bargain is made, and all the Parties conſent to diſſolve it, and other 
ket, for which the Vendee is to pay ten Pounds, if the ready Money be 


not paid, the Property is not altered, but the Party may ſell him to an- 


Property is changed; and conſequently the Sale by H. to the Plaintiff, 


dience to his Maſter's Command, tho' he had Title, yet he ſhall not be 


by his Order 
ood's Grounds, 


Servant to Marwood) did 


1 1 


Solebay the Defendant (who was 


where they left them. Og TO e 
The Plaintiff demands the Sheep of Solebay, and upon his Refuſal ue 
deliver them, brings this Action againſt the Servant; and Whether it 


Action would not lie againſt the Defendant, becauſe he had not the poſſeſ. 
Fon of the Goods at the Time of the Action brought; for he preſently put 


F. takes them away before the Action brought, Trover will not lie againſt 
In this Caſe it would have been a Breach of Truſt in the Servant to 


if there be a Converſion, tho? the Poſſeſſion be removed before the Action 
brought, yet the Action will lie ; but that is becauſe of the Converſion, 

Many Caſes were put where the Servant is not liable to an Action for 
any thing done by the Command of his Maſter; and where a Bailiff, who 


made by his Maſter. Cro. Eliz. 181. So if a Smith's Man prick an 

Horſe, the Action lies againſt the Maſter, and not againſt the Servant. 
The Court, before they delivered any Judgment in this Caſe, premiſed 

theſe two Things; vix. „ 3 


= 


1. That 'tis neceſſary in Trover to prove a Property in the Plaintiff, 3 
and a Trover and Converſion in the Defendant. And it was ſaid by u- 
ſtice Atkyns (but denied by the Chief Juſtice) that tho* Goods are ſold 
in a Market, yet the Property is not changed till the Delivery ; for which 
he cited Keilw. 59, 77. = © N 

But the Court held clearly in this Caſe, That the firſt Sale to Alfone 
was defeated by the Agreement of the Parties afterwards; for when a 


Conditions are propoſed, the new Agreement deſtroys the former Bar- 
gain. And the Chief Juſtice ſaid, That if an Horſe was bought in a Mar- 


other. 3 N ; 5 Ws Ds Res 
2. This new Agreement to have the Sheep, if Alone would pay ſuch 
a Sum of Money at a future Day, will not amount to a Sale, and the 


before the Day, is good; and ſo the Property is in him. But by the 
Ie of the whole Court, the Action would not lie againſt the De- 
endant. | V | 


1. The Defendant could not be guilty of a Converſion, unleſs the dri- 
ving of the Cattle by Virtue of the Replevin would make him guilty ; 
but at that Time the Sheep were iz Cu/todia Legis, and the Law did 
then preſerve them, ſo that no Property can be changed; and if ſo, then 
there could be no Converſion. „„ 3 hos ut 

2. The Action will not lie againſt the Servant ; for it being in Obe- 


excuſed: And this Rule, Juſtice Sroggs ſaid, would extend to all Caſes 
where the Maſter's Command was not to do an apparent Wrong; for if 
the Maſter's Caſe depended upon a Title, be it true or not, 'tis enough 
to excuſe the Servant ; for otherwiſe it would be a miſchievous Thin 7 
if the Servant upon all Occaſions muſt be ſatisfied with his Maſter's Title 
and Right before he obey his Maſter's Commands; and it is very requi- 
ſite that he ſhould be ſatisfied if an Action ſhould lie againſt him for 
what he doth in Obedience to his Maſter : But it was ſaid, the Servant 


cannot plead the Command of his Maſter in Bar of a Treſpaſs; and. £ 


„ et. a it. TY — 2 * , . 


; on Actions on the Caſe. 


vas likewiſe ſaid,” That in this Caſe; the driving of the Cattle fo the 


Grounds of his Maſter, or a Stranger helping to drive them without bes 
ing requeſted, is juſtifiable. FR | | 55 
z. Becauſe what was done by the Defendant was done in Execution of 
che Proceſs of the Law, and he might as well juſtify it as the Officer; for 
if he had forbad the Defendant to have aſſiſted him, yet his Aſſiſting him 
afterwards would not have made him Guilty, becauſe done in Execution 


. 


of Law. l is | | 9 I . 
4. Becauſe it is not found that the Servant did convert the Sheep to 


his own Uſe; for the Special Verdict only finds the Demand, and the 
Refuſal, which is no Converſion ; and tho? tis an Evidence of it to a 
Jury, yet 'tis not Matter upon which the Court can give Judgment of a 
Converſion. 10 Co. 57. Te | IF 


And therefore the Jury ſhould have found the Converſion, as well as 
the Demand and the Refuſal, like the Caſe in 2 Ros Abr. 693. in an 


Aſſize of a Rent-Seck ; upon Nu Tort pleaded, the Jury found a Demand 
and Refuſal, E ſic diſſeifevit ; it was held to be a good Verdict; for the 
Demand ought to have been found on the Land, and ſhall not be ſo in- 
tended unleſs found. „ . 1 

The Plaintiff here hath ſet forth in his Declaration a Requeſt to deli. 
ver; then a Refuſal and Converſion too, which ſhews that they ought to 
be found, becauſe diſtinct Things; and the finding the Demand and Re- 
fuſal was only a preſumptive, not a concluſive, Proof of the Converſion ; 
and if the Jury themſelves knew that there was a Converſion, yet the 
' Plaintiff hath failed in his Action; as if a Trover be brought for cutting 
Trees, and carrying them away, and the Jury know that the Defendant 
cut them down, yet they ſtill lay in the Plaintiff's Cloſe ; this is tio Con- 
verſion. . | 


And though it hath been ſtrongly inſiſted at the Bar, That the Court 


ſhall intend a Converſion, unleſs the contrary appeared, and are to direct 
the Jury to find the Demand and Refuſal to be a Converſion and the 
Opinion of Dodridge and Croke, in Rolls Rep. 60. was much relied on, 


where Adams recovered againſt Lewis 40. in the Court of Exon, and 


three Buts of Sack were taken in Execution, and the Plaintiff depoſited 
22]. in the Hands of the Defendant to prevent the Sale of the Sack; 
which was to be a Pledge to return it upon Requeſt, if the Defendant 
was not paid before the next Court-Day ; the Jury found the Debt was 
not paid, and that no Requeſt was made to return the Sack, but that the 
Plaintiff requeſted the Defendant to return the Money : Yet it was held 
by thoſe two Juſtices. That the Law would ſupply the Proof of a Con- 
verſion, tho* it was not found; for it ſhall be preſum'd that the Money 


was denied to the Plaintiff, and that the Defendant might uſe it himſelf ; 


and becauſe no other Proof could be made, that very Denial ſhall be a 
Converſion in Law; ſo a Denial of a Rent-Seck after Demand, is a Diſ- 


ſeiſin; much more in Perſonal Actions, where the Subſtance is found, 'tis 


well enough. 1 Inſt. 282. a LE 25 
But the Court ſaid, That notwithſtanding the Authority of Rol's Rep. 
60. 1 Inſtitutes 282. They would not intend a Converſion, unleſs the 
Jury had found it ſpecially in this Caſe, becauſe they ought to have found 
it to make the Servant liable ; for if the Converſion was to the Uſe of the 
Maſter, there is no Colour for this Action to be brought againſt the De- 
fendant, but it ought to have been brought againſt the Maſter. _ 
Whereupon a Venire Facias de novo was er to help the Inſuffci- 
ency of the Verdict, the Converſion not being found; but the Court ſaid, 


it was to no Purpoſe to grant a new Trial, unleſs the Plaintiff had a new 


Caſe; and ſo Judgment was given for the Defendant. 2 Mod. 242. Mires 
v. Solebay. Fi at I, 1 DE, 


4 * ; ; 26. In 
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26. In Trover and Converſion of divers Quarters of Malt, the Cafe yy. 
on the Evidence was, That the Defendant having a great Quantity of 
Malt in a Veſſel, impowered one Snith a Broker, to fell it; and after. 
wards the Defendant himſelf ſold ir to a Stranger; and the ſame Day, ang 
before Notice of the Sale by the Defendant, Smith ſold it to the Plain. 
tiff, who demanded it of the Defendant, who denied it: And the Caſe 
was doubtful to Rolle; for if the Defendant's Sale ſhould ſtand againſt the 
Sale of Smith, before Notice of the firſt Sale, then ſhould he be charge. 
able for his Bargain, which he could not perform, without any Default 
in him. And on the other Side, it were hard that the Sale of the Owner, 


who had the abſolue Property of the Goods, ſhould'be defeated by a ſubſe. 
quent Sale of him that had but a bare Authority. But in the Concluſion he 


declared his Opinion, That the Sale of the Defendant ſhould ſtand good, 
and the Broker ought in each Caſe to make his Sale conditionally, if the 
Maſter had not fold it before; but he ſaid neither the Broker, nor his 
Vendors ſhould be liable to any Action for deraining the Godds, though 


demanded, without Notice given of the Sale by the Maſter. Aleyn gg, I 


Atwin v. Taylor. "7 4 0 Bag 
27. In Trover for Letters Patent of Wine Licenſe, after a Verdict for 


the Flaintiff, it was objected, that Letters Patent are a Record, and that 


there cannot be a Converſion of a Record; but the Court held, that the Let- 
ters Patent in the Declaration, are only an Exemplification of thoſe un- 
der the Great Seal; for which Trover may be brought, and they may 
be converted. 3 Salk. 367. Anonymus. . F 

28. It lies for a Spaniel, but not for an Hawk, unleſs reclaim'd; and 


f 


| the Reaſon is for want of Property. 3 Salk. 365. 1 Mod. 243. 


29. It lies for Money, tho? out of a Bag; for the Action is not to re- 
cover the Money, but the Damages. 3 Salk. 365. Cro. Eliz. 89. 
30. Where A. and B. agree upon a Price for Goods which are mark'd, 


and A. promiſes to deliver them to B. paying ſo much Money for them; | 


%Y 
+ 


B. tenders the Money, and A. refuſes to deliver the Goods ; It was ad- 


31. It was a Queſtion in the Caſe of Darlſton v. Hanſon, in Com. 333. 
Whether an Action of Trover might be join'd with an Action againſt a 


Carrier, upon the Cuſtom of the Kingdom, for his Negligence in loſing 
Goods; there was no Judgment given, but the Court inclined for the 


Plaintiff; and the Caſes cited by Darnel and Northy for the Plaintiff, was 
a Caſe in Trin. 24 Car. 2, B. R. Owen v. Lewis, where Trover, and an 


Action upon an Aſſumpſit were join'd ; and upon Infancy being pleaded, 


it was ſaid to be adjudg'd, that theſe Actions might be join'd. 3 H. 4. 
13. Bro. Joinder in Actions, 97. Hd. 223. Wright v. Berle. 5 
32. This Action lies not for a Negro, Salk. 666. but it lies de uno ſcripto 
Obligatorio. Salk. 654. 5 i. 
33. It is ſaid in Salkeld 655. in an Anonymus Caſe, that an Action of 
Trover lies not againſt a Carrier for Negligence, as for loſing a Box ; but 


it muſt be where there is an actual Wrong ; as if he breaks it open, and 
takes Goods, or ſells the Box. OT „ 
34. It lies not for ſix Tuns, without deſcribing what they contain; for 


* 


if it is meant of empty Tuns, they ought to be call'd fix wooden Veſſels, 


each containing a Tun Meaſure. File 482. 


35. See in what Caſe the Property ſhall be ſaid to be alter'd by a Sale 


in Market Overt ; ſo that Trover may, or may not be brought againſt 


him who hath the Property by ſuch Sale. V. Jones 163, 4. Barker v. 


Reading. pg | 


36. Where it was held, that Trover will lie for Money deliver d by 


the Plaintiff to the Defendant to keep, tho' not in Bags. Popham 91. 


2 Davies 


judged by Holt Chief Juſtice, that it was a Bargain for the Goods; and N 
the Plaintiff, upon a Tender of the Money, might have brought a Trovxer 
for the Goods. Comb. 381. Anonymus. . | 


— 
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. 
<< 
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on Actidns- on the Caſe," 


Davies v. Dyos, Godb. 210. Ney 12, Anonymus, the ſame Point. And 


it is reported in the laſt Caſez that where a Maſter delivers Corn to his 


Servant to ſell, and does ſo, and converts the Money, the Maſter may 
bring an Action of Trover againſt the Servant. Allen 91. Moor 841. 4 
Bulft. 300. 1 —. ß p.. ô grow. ant 
3. It was ſaid in the Caſe of Sir John Malromd v. Jacob Senior Henri- 
aus Van Moſes, that the Lord Chief Juſtice Holt was of an Opinion, an 
Action of Trover would lie in England for a Converſion in Jreinnd. Mod. 
Caſes in Law and Equity 322. e Tk 7 mls Ton ers ont veg 

38. See in the Caſe of Monk v. Graham in Iſoderu Caſes in Law and 
Equity: Where Trover was brought for 7501, Snth=Sea Stock, ſold to 
the Defendant by one Roſſe, who got one to perſonate the Flaintiff in the 
Transfer, and the Plaintiff had a Verdi, 

39. It was ſaid in the Caſe of Jones and Thurlee, by the Chief Juſtice, 
as reported in Modern Caſes in Law and Equity 172. That an Innkeeper 
might detain a Horſe for his Meat for one Night; yet that he could not 
fell the Horſe and pay himſelf; if he did, it was a Converſion ; and the 


Court held, that if a Man lies in an Inn one Night, the Innkeeper may 


detain his Horſe, till he is paid the Expences ; but if he lets him de- 
part without Payment, he gives him Credit, and hath. waived the Benefit 
of the Cuſtom ; and if he ſeiſes the Horſe for the Expences of ſeveral 
Nights, having let him thus depart, an Action of Trover will lie, and 


tis Evidence of a Converſion. © Te wont 


4d. Where the Defendant comes to the Poſſeſſion by finding, in ſuch 


| Caſe a Denial is a Converſion ; but where a Man hath Goods by a De- 
livery, there a Denial is no Converſion, I Salk; 635, but only Evidence of 
a Converſion ; now in both Caſes the Defendant had a lawful Poſſeſſion, 


vis. either by finding, or Delivery; and where the Poſſeſſion is lawful, 
the Plaintiff muſt ſhew a Demand, and a Refuſal ro make a Converſion. 


3-Salk. 365. tg = | «boo. 255 Þ ; 
41. But if the Poſſeſſion was tortious; as if the Defendant takes away 


the Plaintiff's Hat, there the very Taking is a ſufficient Proof of the 


Converſion. 3 Salk. 365. tl” TT x 
42. Trover will lie for 290 Pieces of Silver, and likewiſe for Plate. 

1 Salk. 219. Stile 224. „ YL, 

43. Trover and Converſion will lie for Letters Patent. Hard. 111. 
44. Likewiſe for a Bill of - Exchange. 1 Salk. 136. Lucas v. Haynes. 
45. In an Action of Trover upon a Special Verdict, the Caſe was, 

The Goods in the Declaration were the Plaintiff's, and by him delivered 

in London, to one Richardſon, to carry down to Birmingham. This Rich- 
ardſon was not a common Carrier, but for ſome ſmall Time, laſt paſt, had 
brought Cheeſe to London; and in his Return took ſuch Goods as he 
could get, to carry back in his Waggon into the Country for a reaſonable 


Price. When he returned home, he pur the Waggon, with the Cheeſe, 


into the Barn, where it continued two Nights and a Day, and then the 
Landlord came and diſtrained the Cheeſe for Rent due for the Houſe, 
which was not an Inn, but a private Houſe: And it was agreed per Cur 
That Goods delivered to any Perſon exerciſing a publick Trade or Em- 
ployment, to be carried, wrought, of managed in the way of his Trade 
or Employ, are for that Time under a legal Protection, and privileged 
from a Diſtreſs for Rent ; but this being a private Undertaking, required a 


further Conſideration ; and it was reſolved, That any Man undertaking 


for Hire to carry the Goods of all Perſons indifferently, as in this Caſe, 


is, as to this Privilege, a common Carrier; for the Law has given the 


Privilege in Reſpect of the Trader, and not in Reſpe& of the Car- 
Tier. And the Caſe in Cro. El. 596. is ſtronger: Two Tradeſmen brought 
their Wool to a Neighbour's Barn; which he kept for his Private Uſe; 
- 4 was held, That could not be diſtrained. 1 Calk. 249. Gisbourn v. 


46. In 
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„FF EE : 


dred and fifty Pounds of Hops, upon Not guilty pleaded, the Caſe ap- 
peared to be, That a Feme, Tenant for Life, taxes to Husband the 


Plaintiff, 5 Car. the Remainder being to the Defendant for his Life. Theſe 
- Hops were growing out of antient Roots, being within the Lands in 
Queſtion: The Feme dies 19 Aug. 9 Car. the Hops then growing, and 
not ſevered, &c. And whether theſe Hops appertained to the Baron, or 
to him in Remainder ? was the hy age becauſe ſhe died ſo ſhortly be. 
fore the gathering of them ; and as they are ſuch Things as grow by 

Manurance and Induſtry of the Owner, by the making of Hills, and ſet. 
ting Poles. And the Court, upon the Motion of Grimſton, who was of | 
Counſel with the Plaintiff, held, That they are like Emblements, which 


ſhall go to the Baron or Executor of the Tenant for Life, and not to him 
in Remaimder ; and are not to be compared with Apples or Nuts, which 


grow of themſelves ; wherefore it was adjudged for the Plaintiff. 3 Cr, 


515. Latham v. Atwood. . f 
47. In an Action on the Caſe for a Trover and Converſion of certain 
Timber-Trees: The Caſe and Queſtion was, as touching the Power of a 


Copyholder for Life, for the Cutting down of Timber-Trees; and whe. 


ther ſuch a Copyholder may preſcribe by the Law for to cut down Timber. 
Trees, growing upon his Copyhold-Land, or not ? Noy, for the Plaintiff, 
argued that he cannot. Williams Juſtice, Such a Copyholder for Life 


cannot preſcribe for to cut down Timber-Trees growing upon his Copy- 


hold-Land ; and to this Purpoſe, in Luttre!l and Wood's Caſe in the C. B. 
it was adjudged in Point, That a Copyholder for Life cannot preſcribe to 


cut down Timber-Trees, but by way of Uſage he may for Reparations. 


And as touching Uſage and Cuſtom, it appeareth, in 21 E. 4. fo. 28. h. 
That Uſage and Cuſtom to turn their Plow upon the Headland not ſow'd 


with Corn, is good; but there it is ſaid by Littleton, That a Preſcription 

againſt Reaſon is not good; as if a Cuſtom be alledged, That none ſhall 
put his Cattle into his Land before the Lord do put his Cattle in; this 
is held to be a void Cuſtom, becauſe it is againſt Reaſon; for if the Lord 


will never put in his Cattle, the Tenants by this will loſe the Profit of 
their Soil: But otherwiſe it is where a Day is limited; and to this Pur- 
poſe, 22 E. 4. fol. 8. A. B. pla. 24. And that a Preſcription which is 
againſt Reaſon is void, and ſhall not be allowed by Law. See for this 
Littleton, fol. 46. pla. 209. and pla. 212. and 5 Hen. J. fol. 96. and 10 4. 
In this principal Caſe here the clear Opinion of the Court was, 'That this 
Preſcription here for a Copyholder for Life to cut down Timber-Trees, was 
a Preſcription againſt Reaſon, and ſo void in Law ; and ſo was the Opinion 


of the whole Court; but no Judgment was then given. 1 Bulf. 158. The 


Earl of Northumberland Plaintiff, againſt M beeler and others, Defendants. 
438. In an Action of Trover for 100 Loads of Wood, upon a ſpecial _ 
Verdict the Caſe was, This Copyhold-Land was ſurrendered to the Uſe 
of F. S. for Years, Remainder to the Brother of the Plaintiff's Wife, 


who died before the Term expired; and ſo was not admitted any other- 


wiſe, than by the Admiſſion of the Tenant for Years; and it was re- 
| ſolved, | e 


Firſt, That the Admittance of him that had the Eſtate for Vears, was 


not an Admittance for him in the Remainder. 4 Co. 23. A. 3 Cro. So. 


Fine /ur Grant and Render to A. for Life, Remainder to B. Execution 
ſued by A. ſerves for B. So an Attornment to Tenant for Life ſerves 
for him in Remainder, and this brings no Prejudice to the Lord; for 
a Fine is not due until after Admittance; and the Lord may aſſeſs 


one Fine for the particular Eſtate, and another Fine for the Remain- 
der. But Mylde ſaid, he need not pay it until his Eſtate comes in 


Poſſeſſion. After a Surrender the Eſtate remains in the Surren- 
deror before Admittance of the Ceftuy que Uſe : vet where Borovgh- 


Engliſh Land was ſurrendered to the Uſe of J. S. and his Heirs, = We 


46. In an Action for Trover and Converſion, brought for two hun- 


1 


— 


on Actions on the Cale. 


died before Admittance, it 'was held, That the younger Son ſhould 
ave It. NOI ER og | 4 | . 
; Secondly, It was reſolved, that the Poſſeſſion of the Tenant for Years 
was ſo the Poſſeſſion of him in Remainder, as to make a Poſſaſſio fratris. 
But then it was moved, That the Converſion was laid after the Marriage ; 
and ſo the Feme ought not to have joined with her Husband in the Ac- 
tion. But the Court held, That in regard the Trover was laid to be be- 
fore the Marriage, which was the Inception of the Cauſe of Action, the 
Wife might be join'd ; as if one has the Cuſtody of a Woman's Goods, 
and afterwards marries her, ſhe may join in Detinue with her Husband ; 
for in Caſe of Bailment the Proprietor is to ſome Purpoſes in Poſſeſſion, 
and to ſome out of Poſſeſſion. Hale ſaid in this Cafe, The Husband 
might bring the Action alone, or jointly with his Wife; and ſo Judgment 
was given for the Plaintiff. 1 Vent 260. Batmore & ux. v. Graves. S. C. 
1 Mod. 102. 2 8 89109 
48. In Trover for twenty Loads of Hay; upon Not guilty a Special 
Verdict was found, That this Hay was Parcel of the Tithes, ſevered from 
the nine Parts, pertaining to the Rectory of Hackley, and demiſed and 
demiſeable Time, Ec. ſecund. Conſuctud. Manerii de Hackley, and the Prior 
of Newbery was ſeized in Fee of the Manor and Rectory of H. and in 
27 H. 8. demiſed thoſe Tithes by Copy to H. under whom the Defendant 
claimed; and afterwards, by the Diſſolution, &. the Manor came to 


King H. 8. who convey'd it to the Archbiſhop of York, who let the Rec- 
tory to the Plaintiff, who claim'd thoſe Tithes : And the Defendant, un- 


der Pretence of that Copy, carried them away. Et ſi Sc. The ſole Que- 
ſtion was, Whether thoſe Tithes were grantable by Copy, Sc. And it 
was moved for the Plaintiff, That they were not; firſt, in Reſpect of the 
Nature of Tithes, wherein none could have Propriety before the Council 


of Lateran, which was in the Time of King John; for before that Time 


every one might have paid them to whom he pleaſed ; but by thoſe Con- 
ſtitutions, they are annexed to the Rectory : It is then impoſſible that 
there ſhould be any Cuſtom to demiſe them by Copy, from Time, Oc. 
whereas none had Intereſt in them but within Time of Memory. Tithes 
alſo cannot paſs but by Deed ; and therefore to grant them by Copy of 
Court-Roll, cannot be good. There cannot alſo any thing paſs by Copy, 
but that which is Parcel of the Manor: But it hath been adjudged, that 


Tithes cannot be Parcel of a Manor, wherefore, c. And of that Opi- 
nion was Popham, for the firſt and laſt Reaſons ; for altho* Common, and 
Prima veſtura prati, may be granted by Copy, becauſe they be Parcel of 


the Manor; yet Tithes cannot be ſo, becauſe they cannot be Parcel of a 
Manor; for a Manor and Tithes are of ſeveral Natures, altho' they be 
united in one Man's Hand; and then it is impoſſible, that that which is 
not Parcel of a Manor can be demiſed ſecumd* Conſuetud' Manerii ; and 
therefore it was adiudged, in the Time of Queen Mary, in the Caſe of 
the Duke of Suffolk, That where one had two Manors, and granted a 
Copyhold of the one Manor, at the Court of another Manor, that it was a 


void Grant; for it cannot be a Copyhold, according to the Cuſtom of the 


Manor whereof it is not Parcel. But Gaudy doubted thereof, and con- 
ceived it had been well enough, if it had been ſo uſed from Time where- 
of, Se. But, becauſe upon the Verdict it did not appear, That it had 
been granted by Copy from Time whereof, Ec. It was held, That there 
was not any Title found for the Defendant; and therefore ad- 
judged for the Plaintiff. 1 Cro. 814. Sands v. Drury. See Telv. 42. Cham- 
bers and Maſon. 1 Bulſt. 120. Pultney v. Marſe. Pal. 104. Embden v. 
Dennis. Latch 176. and 184. Bellamy v. Bathorp. S. C Noy 89. S. C. 
Godb. 313. Hadr. 38 1. Ingoldsby v. Tyvel & al. 3 Lev. 365. Wharter v. 


Leſtes. 


4 Z | 49. In 
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115 49. In an Action of Trover, upon F: | Demurrer, the Caſe Was, : 7 
Plaintiff being Owner of the Rectory of Evingham in the County of 
Northumberland, brought his Action of Trover for twenty Load of Wheat 
in Harlow, being the Tithes of the Rectory, ſet out from the nine 


Parts. The Defendant pleaded, That Harlow was a Member of the Ma- 


nor of Pridboe, both which are within the Pariſh of Evingham, and con. 
veys the Manor to the Earl of Northumberland; and preſcribes, That the 
Earl of Northumberland, and all thoſe, whoſe Eſtate he had in the ſame 
Manor, from Time whereof, &c. had paid to the Parſon of E. ſix 

Pounds annually, in Satisfaction of all Tithes within the ſame Manor; 


and further, That the ſaid Earl, and all thoſe whoſe, Oc. had uſed t0 


have in Reſpect of the ſaid ſix Ponnds, the tenth Part of all the Corn 
within the ſaid Manor; and ſo theſe Tithes within the ſaid Manor bein 

ſevered from the nine Parts, he took by Title under the ſaid Earl. And 
it was thereupon demurred, and argued for the Plaintiff, That this 
was not any Plea; for a Layman is not capable of Tithes, and there. 
fore no Continuance of Time can give him any Title to that, whereof 
he is not capable ; for by the ancient Courſe of our Law, he cannot ſue 
for them; and the Civil Law did not permit a Man to ſue for them 
there; and ſo he had not any Remedy, and therefore not any Right. 
Alſo none can preſcribe in a Thing in Groſs, per que Eftate; and here 
he preſcribes as for a Thing in Groſs: And he cannot preſcribe as to a 
Thing appurtenant to a Manor ; for a ſpiritual Thing cannot be appen- 
dant to a temporal; and for that Purpoſe cited a Caſe to be ruled in this 
Court betwixt Shirwood and Winchcomb. 39 Eliz. Wherefore, Oc. But all 
the Court, upon the firſt Motion, reſolved to the contrary, That it is a 
good Preſcription ; that when the Lord hath uſed from Time, whereof, 
Sc. to pay this Sum, c. and in Reſpect thereof to have all the Tithes 
within this Manor, it ſhall be intended, That at the Beginning the Lord 


had all in his Hands, and then might preſcribe to pay a Sum in Diſcharge 


of all the Tithes within the Manor; and when he gave the Tenancies to 
hold of him, and always afterwards uſed to have the Tithes of thoſe Lands 
and Tenements; it is a very reaſonable Preſcription: For now he hath no 
more than what he had before: for he had them before by Retainer, 
and now he takes the Tithes themſelves. And Garwdy ſaid, It may be 
true, that the Parfon before Time of Memory granted thoſe 'Tithes to 
the Lord of the Manor, rendering Rent, which was confirmed by the 2? 
Patron and Ordinary; and this being before Time of Memory, may wel! 
be ſo intended Sh Popham conceſſit, and ſaid, That that was their 
principal Reaſon of the Judgment between Pigot and Hearn. And they 
ſaid, That in this Cafe the Lord might have good Remedy at the Com- 
mon Law, or in the Spiritual Court; wherefore they intended to have ad- 
judged it for the Defendant. But then an Exception was taken to the 
Pleading, That the Converſion was ſuppoſed 10 Sept. 40 Elix. and the 
Defendant faith, That he found them the 20 Sept. 40 Eliz. and con- 
verted the roth of Sept. which is repugnant in itſelf, which the Court 


held incurable. Vid. x & 2 Ph. & Ma. Dyer 3. 1 Cro. 763. Pigot v. Simp- 


for and others. 


50. Trover for Goods tried at the Bar by a Jury of Kent; upon the 


Trial the Caſe was thus: 


The Earl of Winchelſea in the Month ef Auguſt, 1689. made his Will, 
and thereby deviſed to the Plaintiff all his Perſonal Eſtate to pay his 
Debts, Oc. | CEE AED 
The Will was proved: | | 
But immediately upon the Death of the Earl, and before he was 
buried, the Defendant who was married to the eldeſt Son of the faid 
Earl, took Poſſeſſion of the Houſe and Goods in the Declaration men- 


tioned, : 5 The 


on Actions on the Cafe. 


The Plaintiff produc'd the Will under the Probate, then the proved 


that the Goods were appraiſed at 1800 J. She produced an Inventory of 
them, and proved that they were the ſame contained in the Declarations, 
ſhe likewiſe gave Evidence of the Converſion. „ 

The Defendant produced a Deed of Gift of theſe Goods made by the 
Earl in the Year 1650. habendum to the Truſtees therein named for the 
Uſe of his then Lady (but ſince dead) for the Term of her natural Life, 


* 


and afterwards that they ſhould be and remain to his Children. 


The Counſel for the Plaintiff admitted, That tho' the ſame Goods for 
which this Action is brought, were likewiſe contained in the Deed of 


Gift, yet that Deed could not be good againſt a Creditor. 
That the Earl being in Debt a Judgment was obtained againſt him, 
and by a Teſatum fieri fac. his Goods were taken in Execution, and ſold 


by the Sheriff in Hillary Term 1657, for 800 J. which was after this 


Deed of Gift. - Cs 

It was proved that his Steward paid the Money, and redeemed the 
Goods, and the Earl gave him a Bond for Repayment, which was done, 
and the Bond cancelled ; ſo by this Means he had gained a new Property. 
A Copy of the Teftatum fieri fac. was produced, and likewiſe the Bill of 
Sale by the Sheriff, and the Bond cancelled, and thereupon the Plaintiff 
had a Verdict. 4 Mod. 51. The Counteſs of Winchelſea againſt the Lady 
Maidſtone. „ 


51. An Action of Trover and Converſion was brought againſt a Bailiff 


for taking Goods by Virtue of a Fieri ſacias; and the Queſtion was, 
Whether the Bailiff, it appearing that he took the Goods by Virtue of a 
Fieri facias, could be ſaid to be guilty of a Converſion to his own Uſe, 
admitting that the Goods were not ſubje& and liable to the ſaid Execu- 
tion; and it was adjudged for the Defendant. 2 Sd. 271. Baily v. Bun- 
ning, S. C. 1 Lev. 173. | 


52. In Trover the Plaintiff declared, That he was poſſeſſed of divers 


Goods, viz. of fifty Pieces of Gold, coined within this Kingdom, ac de 
viginti petrat. Caruis Bovine, (anglice, twenty Stone of Beef,) ar de vi- 
ginti Vaſibus, (anglice, wooden Veſſels) as his proper Goods, which he 
loſt, gs quidem Bona & Catalla poſtea apud ſuch a Place, ad manus & poſſeſ- 
ſianom of the Defendant per invention” debuerunt. 

There was a Verdict for the Plaintiff, and entire Damages given. And 
now it was moved in Arreſt of Judgment, and theſe Exceptions: were 
taken : | 

1. He hath declared, That he was poſſeſſed of fifty, Pieces of Gold 
coined within this Kingdom, but doth not name what Money it was, for. 
which Reaſon it is incertain ; for Pieces of Gold are coined here of ſeve+ 

ral Values. EE | „„ EE 3 
2. That he was poſſeſſed de viginti petrat. Carnis hovium. Now there is 


no ſuch Word as petrat', which ſignifies a Stone of Beef, and there is a 


proper Word for a Stone-Weigbt: And the Rule is, when an improper 
Word is put in the Declaration, for which there is a proper Word to ſig- 
nifie the ſame thing, tis always held to be naught. 3 

3. That he was poſſeſſed de viginti vaſibhus, (anglice, wooden Veſſels) 


the Word vas is too general: So de uno pullo hath been held ill for the 


fame Reaſon, 


4. * Tis: ſaid, theſe Goods ad-manus-of the. Defendant per invention” de- 
buerunt, inſtead of devenerunt; for which Reaſon this is' not a good De- 


claration. It was ſaid on the other Side, That in the firſt. Year of the 
King, the Plaintiff declared in Trover, that he was poſſeſſed d una peria 


Branditti vini, and that was held: good after. Verdict, though there is a 


proper Word for Brandy. Adiournat ur: 5 Mod. 324. Salisbury v. Proctor. 
z. In an Action of Trover and Converſion of certain Loads of Wood, 
upon a ſpecial Verdict the Caſe was; Sir Thomas Palmer was ſeiſed of a 
3 05 6 great 
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Readings and Obſervations 


great Wood, and bargained and ſold to one Cornford, and his Aſfigns, 38 
many Trees as would make 600 Cords of Wood, to be taken by the Af. 
ſigment of Sir Thomas Palmer. Cornford aſſigns over his Intereſt ' to the 
Plaintiff, Afterwards Sir Thomas Palmer granted to the Defendant ſo 
much of his Wood as would make 4000 Cords, to be taken at the Defen. 
dunt's Election. The Plaintiff afterwards, by the Aſſignment of Sir 790. 
mas Palmer, cut down the Trees in Queſtion, to make 600 Corgs, 
And the Defendant claiming them by Virtue of his Grant, took them, 
and *twas found, That there was ſufficient Wood left for the Defendant 
to take his 4000 Cords. Et i, E9c. And upon this Verdict it was moved, 


That here was not a ſufficient Title found for the Plaintiff. For firſt, It js 


not found, that the Bargain and Sale was for any Sum of Money, nor 
upon any Conſideration. Sed non allocatur ; for it is intended to be ſo, 
being found by the Verdict. But if it had not been ſo found, it might 
peradventure have been otherwiſe. As 1 Mar. 19 Dy. is. Secondly, It 
was alledged, That this Grant to the Plaintiff is void: For, until the 
Aſſignment made by Sir Thomas Palmer, no Intereſt veſted in Cornford him- 
ſelf, ſo as he could not make any Grant thereof over. But all the Court 


held the Grant to be Good: For being made to him and his Aſſigns, he 


may make an Aſſignee which ſhall enure as a Nomination to one who is 
to have by the Appointment of Sir Thomas Palmer; and it may well veſt 
in him, as the Intereſt alſo. And here he hath an Intereſt before the 
Aſſignment made by Sir Thomas Palmer; inſomuch as if Sir Thomas Pal- 
wer will not aſſign it in convenient Time, he himſelf might take them. 
And therefore he may aſſign this Intereſt, as 44 Ed. 3. 43. is. But ad- 


mitting the Grant to the Plaintiff had been void; yet Popham ſaid, That 


the Action was maintainable ; becauſe by the cutting down of them he 
had Poſſeſſion, and a good Title againſt the Defendant, and every Stran- 
ger: And being cut down, it was not lawful for the Defendant to take 
them: For if ne ſells 1000 Cords of Wood, to be taken at the Vendee's 
Election; and afterwards the Grantor himſelf, or a Stranger, cuts down 
Parcel of the Wood; the Vendee cannot take that which is cut down: But 
he ought to make his Grant good out of that which is growing. As if 

Eſtovers were granted unto him, to be taken in a Great Wood, and the 


Owner of the Wood cuts down ſome Wood, the Grantee cannot take 
that which is cut down ; but he muſt take his Eſtovers out of the Reſidue. 
And if all be cut down, he hath not any Remedy, but an Action on the 


Caſe. So here, altho' the Plaintiff had not a good Title, yet his having 
Poſſeſſion of them, being cut down, ſufficeth. uod Gawdy and Clinch 
conceſſerunt. Wherefore it was adjudged for the Plaintiff. 1 Cyo. 819. 
Baſſet v. Maynard. $5 Co. 24. b. . | 

54. An Action of Trover and Converſion was brought, on Not guilty 


. 


pleaded, there was found a ſpecial Verdict to this Effect ; 
Francis Bayle being a Merchant, had made a fraudulent Deed to the 
Defendant of the Goods contained in the Count ; but afterwards he went 
Abroad to Church, and to the Exchange; and did trade and commerce. And 
yet afterwards it is contained in the Indenture of Sale, by the Commil- 


ſioners to the Plaintiff, that he had made this fraudulent Deed ; and that 


_ afterwards he had traded and attended at the Hæchange until a Day after : 
at which Day he wholly abſented himſelf. And upon this Special Verdict 
the Defendant had Judgment. For every Deed to defraud other Credi- 


tors (but thoſe to whom this Deed is made) is not ſufficient to make one 
to be a Bankrupt; it ſhall not bind: But upon the Statute of 1 Fac. 
which makes him a Bankrupt who makes fraudulent Deeds; it ought not 
to be as this Caſe was; viz. So long before he became a Bankrupt. And 
there were many more Imperfections in the Special Verdict. Hut. 42. 
Cartwright v. Underhill. See J. Jones 94. Butler v. Waterhouſe. 
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cial Verdict was found, viz. That the Mayor and Burgeſſes of Newcaſ/le, 


by Cuſtom Time out of Mind, had uſed and ought to repair the Port there; 
and had, in Conſideration thereof, a Toll of 5 s. per Chaldron of all Coals 
exported, to be paid by the Exporter; and for that, by the ſame 


Cuſtom, he uſed to diſtrain any Thing diſtrainable ; and that the Defen- 
dant being Maſter of a Veſſel loaded with Coals, intended to be carried 
out of the ſaid Port, refuſed ; and for this they diſtrained the ſaid An- 


chor and Sails, being Part of the Tackle belonging to the ſaid Ship: And 


if rhis was diſtrainable, they found for the Defendant ; otherwiſe for the 
Plaintiff. And Mr. Northey urged, That the Concluſion of the Special 
Verdict being upon a Special Point, the Court could doubt of nothing 
but what was thereby referred to them. Vd. 5 Co. 97. 1 Cro. 21. Mo. 261. 
2. 420. However the Court heard and over-ruled all the other Objecti- 


ons, and held, 1ſt, That it was not neceſſary the Town ſhould ſhew that 


they actually did keep the Port in Repair; for their keeping the Port in 


K pair, is not the Conſideration, but their being bound by Cuſtom _ 


to do it. 2dly, That tho' the Maſter is not ſtrictly the Exporter, yet as 
to Port-Duties, the Maſter is always looked upon as ſuch, and the Per- 
{on anſwerable ; for to put them to ſeek the Merchants is impracticable; 
and it is but reaſonable the Maſter ſhould pay a Duty for the Benefit of the 
Fort, and that the Town ſhould have the Duty, who are to maintain 


the Fort. As to the Diſtreſs, it was argued, 'That the Inſtruments of 
Trade are not diſtrainable; viz. a Milſtone is not; Avaria caruce are 
not; a Horſe in a Smith's Shop cannot be diſtrained : that the Goods 


ſubje& to Toll. only can be taken; and this was Part of the Ship, and 
going from Market. Vide 3 Cro. 227. pl. 14. Dyer 199, 1 Leon. 231, 
105. 3 Dro. 550, 569. Ney 88. 1 Inft. 47. 1 Syd. 341. Dyer 312. 


On the other Side it was ſaid, Averia Carucæ are not privileged where 
there is no other Diſtreſs. Vid. Stat. 51 H. 3. 2 Inſt. 122, 133, 565. So it 


is of Inſtruments of Trade; as if there be two Mill-Stones, or averia ot/- 
oa. Mo. 214. Dyer 302. Godb. 67. Owen 149. A Boat is diſtrainable; 
ergo a Ship, and ergo a Sail of a Ship. Dyer 177. pl. 13. 


Sed per Holt, Ch. Juſt. The Duty ariſes from the Goods loaded on 
board the Ship, with which the Maſter is chargeable; therefore the Ship, 


and every thing there of the Maſter's, is chargeable as well as the Goods j 
And the Defendant had Judgment. Salk. 1. Vol. 248. Vinkeftone v. Ebden. 

56. In Trover, the Defendant pleaded a Recovery againſt F. P. and 
that a Heri facias was awarded to the Sheriff; and after the Writ awarded 


and delivered to the Sheriff, F. P. died poſſeſſed of the Goods, and made 


the Plaintiff his Executor; and afterwards the Defendant, by Force of 


the Sheriff's Warrant, took theſe Goods in Execution, as Bailiff to the 


Sheriff, and delivered them to him. The Plaintiff replieth, That the 


Sheriff returned the Writ Tarde; and upon this it was demurred in Law. 


1. Queſtion, If the Party dying after the Writ of Execution awarded; 
and before it was ſerved ; if it may be ſerved upon his Goods, in the 
Hands of his Executors or Adminiſtrators? And it was held, It might; 
for by the Execution awarded, the Goods were bound, and the Sheriff 


need not take Notice of his Death. 26 H. J. 5. 6 E. 6. Dyer 76. 2. Que- 
ſtion, If the falſe Return of the Sheriff ſhall make the Bailiff puniſhable 


tor that he did lawfully ; for he was a Bailiff 's Meſſenger, and a meer 
Servant to the Sheriff, and not a Bailiff of a Franchiſe. And it was held 
clearly, that it ould not; for by the Execution of the Bailiff, the Party 
Was aiſcharged of the Execution; and therefore there is not any Reaſon 
he ſ ould take Advantage againſt the Bailiff; and it was adjudged for the 


Defendant. 1 Cro. 181. Parkes v. Moſſe. S. C. Moore 352. 
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__ Readings and Obſervations 


Other Caſes where this Action hath been held to lie, and where not, 


Hetley 22, Owen v. Pricc. 8 Keb. 74. Duke of Buckingham v. 
Alen 81. Udal v. Udal. | Lord Pembroke. 


91. Davies v. Dyos. 451. Gibſon v. Thomſon. 
3 Cro. 271. Chapman v. Allen. 1718. Bull v. Knight. 
274. Petty v. Sands. 151. Buter v. Wakerhouſe. 
515. Latham v. Atwood, 585. Butts v. Penny, 
544. Lyſter v. Home. : 834. Clerk v. Payter. 
94. Owen v. Ap Rees. | Allen 93. Alwin v. Taylor. 


148. Audley v. Halſey. Ray. 472. Put and Hardy v. Rau- 
89. Kynaſton v. Moore. ſtern and others. 
262. Wilſon v. Chambers. | Danv. Abr. 20, 21. 


2 Keb. 588. Wilbraham v. Snow. 


_ Secondly, Who may bzing the Afton. 


1. One Part-owner of a Ship may bring an Action of Trover for the 
whole Ship. Comb. 367. Dockwray V. Dickerſon. | | 
2. If an Infant Executor Releaſes, yet he may afterwards bring an 


Action of 'Trover, if ſuch Releaſe was not made upon a valuable Conſi- 
deration. 5 Co. 27. Ruſſell v. Pratt. Moor 146. 1 And. 177. 1 Leon. 44. 


3. An Adminiſtrator may bring an Action of Trover and Converſion, 


before Letters of Adminiſtration granted. Stile 341. Long v. Hobh. 
4. A Man may bring an Action of Trover and Converſion for Goods, 


tho they afterwards come to his Hands again. Stile 261. Gower v. 
F. Where Trover has been brought by Baron and Feme, and they de- 


clare, that they were poſſeſſed, and that the Defendant converted them ad: 


dampuum ipſorum ; it was held naught after a Verdict; for the Poſſeſſion of 
the Wife, is the Poſſeſſion of the Husband. 1 Salk. 114. Nelthorpe & 
Ux. v. Anderſon. 1 Ven. 33, 24, 12. | 

6. In an Action of 'Trover and Converſion, it was moved in Arreſt of 
Judgment, that the Action was brought by Baron and Feme, and the 


Trover ſuppoſed to be beforeVand the Converſion ſubſequent to the Co- 


verture, and therefore it ought to be brought by the Baron alone; for if 
a Feme loſes Goods, and after marries, the Husband dies, his Executor 
ſhall have the Goods, becauſe the Property was in him by the Marriage, 
notwithſtanding the Loſs. And of this Opinion was Hyde Chief 
Juſtice, and Kelynge; and they alſo held, that the Converſion is. the Cauſe 


of the Action, and that being ſubſequent to the Marriage, the Husband 


ought therefore to bring the Action alone. But Judge Twiſden and Wynd- 


ham were of Opinion, the Action was well brought; and they diſtinguith'd 


between Actions which affirm the Property, as Replevins and Detinues, 


which they therefore held, ought to be brought only in the Husband's 


Name, and Actions which diſaffirm the Property, as Treſpaſs and Trover, 
which being founded on a Tort antecedent to the Coverture, ought there- 
fore to be brought in both their Names. 2 Hd. 172. Powes & Ux. v. 


Marſhall. J. 1 Cro. 508. Rivers v. Gidskert. | ” 


7. Where the Inteſtate died in the Defendant's Houſe, and A. breaks open 
a Cheſt, and takes away Money of the Inteſtate's; it was by Holt Chief 


_ Juſtice held, that the proper Action is an Action of Trover by the Ad- 
miniſtrator, againſt the Perſon that took it away ; and if the Trover 


were firſt, and the Adminiſtration afterwards, the Plaintiff may either 


| declare ſpecially, or lay the Trover after the Adminiſtration granted; 


and it will be good either way. Comb. 304- 
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on Actions on the Caſe. 


8. Where A. dies Inteſtate, and B. hearing of it, requeſted C. to pro- 
vide for the Funeral, and that B. would reimburſe him; afterwards B. 
and C come to an Account, and B. delivers to C. a Horſe of the Inte- 
ſtate's, in Satisfaction of Part of the Charges of the Funeral, which C. 
accepted of; and afterwards C. took out Adminiſtration, and brought an 
Action againſt B. for this very Horſe. Chief Juſtice Holt was of Opinion, 
that C. might bring this Action, notwithſtanding the Objection, that 
he was particeps criminis; for ſays he, clearly, if a Stranger had taken 
out Letters of Adminiſtration, he might have brought an Action againſt 
B. and there is no Reaſon that this Caſe ſhould differ, becauſe the Plainz 
tiff is quaſi a third Perſon, inaſmuch as he now ſues in Right of the In- 
teſtate; but the other Judges were of a contrary Opinion; and Judg- 
ment was given for the Defendant. Carthew 103. Whitehall v. Squire. 

9. One Jointenant, Tenant in Common or Coparcener, can't bring 
this Action againſt his Companion, but he may againſt a Stranger. Salk. 
290. Browne v. Hedges. OL obs Sto 2 

10. A Goldſmith has Lottery-Tickets of A. and B. and delivers 4's 
Tickets to B. as his own; A. may bring this Action againſt B. Salk. 
283. Ford v. Hopkins. Ss 1 

11. If after an Execution by Fieri facias is executed, and before the 
Goods are ſold, any Perſon takes them away, and converts them to his 
own Uſe, the Sheriff may bring an Action of Trover and Converſion fot 
them. 2 Saund. 47. Wilbraham v. Snow. 2 Syd. 447. 1 Mod. 46. 

12. Trover may be brought by an Executor, tho' the Poſſeſſion he had 
of the Goods was not an actual Poſſeſſion, but only a Poſſeſſion given him 
by Law. 2 Mod. 168. Latch 214. Hudſon v. Hudſon. 5 
13. Where the Maſter may have an Action againſt the Servant for 
Money converted dy him. Noy 12. Anonymus. 5 


14. It hath formerly been a Doubt, whether Executors could main- 
tain an Action of Trover, and it hath been inſiſted that an Action of 
Treſpaſs de bonis aſportatis in vita Teſtatoris, was their proper Remedy: 
And it appears by Savil, Rep. p. 133. that this Opinion prevail'd once ; 
and in Gouldsb. p. 89. twas doubted: Soon after, as appears by the 
Caſe of the Counteſs of Rutland, in Cro. 377. Moore 266. and Owen 156. 
and by the Caſe of Ruſſel and Prat, reported in 1 And. p. 197. Moore 146. 
5 Co. 274. 4 Leon. 44. and Noy Jo. it was ſolemnly adjudged, that Ex- 
ecutors might maintain an Action of 'Trover and Converſion ; nor does 
it appear That this Point was ever queſtion'd fince, tho* many ſuch Ac- 
tions have been brought. 0 8 
15. Fremling and his Wife, Executrix of A. B. brought ian Action of Trover 
and Converſion againſt Clutherbook, for Goods of the Teſtator's found and 
converted by the Defendant, and obtained a Verdict againſt him. The 
Defendant moved in Arreſt of Judgment, and took . theſe Exceptions. 
Firſt, That the Declaration was of a Joint Poſſeſſion of Goods of the 

Husband and Wife, and Damages are given to the Husband and Wife, 
whereas the Goods properly belonged to the Wife only, as the Execu- 
trix, and not the Husband and Wife. Secondly, it doth not ſet forth 
how the Feme came to the Poſſeſſion of the Goods. But to this Rolle, 
Juſtice, anſwered, that the Poſſeſſion of the Wife, as Executrix, was alſo 
the Poſſeſſion of her Husband, and that the Damages recovered ſhall $0 
to the Eſtate of the Teſtator, and ſo may concern them both ; and for 
the ſecond Exception, this being a Poſſeſſory Action only, it is not necef- 
ſary to ſhew how the Poſſeſſion of the Goods was gained. Judgment was 
ſtaid till the other ſhould move. Stile 48. Fremling and Clufterbook. 

16. The Plaintiffs brought an Action of 'Trover and Converſion, as Ex- 
ecutors, againſt the Defendant, for an Obligation, and declared it was 
loſt in the Teſtator's Time, but laid the Converſion ſince his Death. 
Two of the Executors were ſever'd, and a Non prof. entered as to them; 
and to the Third the Defendant pleaded Non al, and found again{t him, 
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of Judgment, upon this Severance ; and held by le, Chicf Baron, an 
the whole Court, That Summons and Severance lies not in this Caſe, be. 
cauſe the Converſion, which is the moſt material Part of the Declara. 
tion, was in the Executors own Time; ſo. that upon the Matter, the 


Action is grounded on their own Poſſeſſion, as Treſpaſs of their own 
Poſſeſſion; in which Caſe Summons and Severance does not lie, and cop. 
ſequently the Nonſuit of one is the Nonſuit of all; and all the Proceed. 


ings after are to no Purpoſe. Per Hale, Chief Baron, There are two 
Sorts of Severances ; when the Plaintiff will not appear, there he ſhall 
be ſummoned and ſevered ; the other, when all appear, but {ome one or 
more will not proſecute ; there he or they ſhall be ſevered by Order of 
Court; and Judgment in this Caſe was arreſted. Hardr. 317. Manley & 
al* v. Lovell. 5 | "i bn F aft) 


Other Caſes by whom Action is to be brought. 


1 Ven. 26. Batmore v. Graves. | 3 Keb. 54. Smyth v. Smyth. 

3 Cro. 254. Rhemes v. Humphrys and | 206. Chambers v. Patin ſon. 

5 a 9, others. | E 263. Blackborne v. Greves. 
3 Cro. 242. Berry v. Heard. 2832. Ses v. Nuß. 21, 

3 Cro. 437. Tregmiel v. Reeve. | Ray. 463. Wedgewood v. Bayly, 


274. Walker and Petty v. Sands. 2 Sound. 47. Wilbraham Ve Snow... 


1. Trover lieth-againſt a Carrier for the Owner of the Goods ; and i 
may be brought by the Carrier againſt him who ſo took them away. 
Comb. 21. 1 Ven. 223, Comb. 333. Salk. GSS. 


2. 'Trover was brought againſt an Hackney Coachman, and the Goods 


were deliver'd to his Servant; and whether this Delivery ſhall charge 
the Maſter, was the Queſtion, and adjudg'd that it ſhall not; for that it 
differs from a Waggoner, where he is paid for the Paſſenger, and the 


Parcel alſo; but in a Coach the Paſſengers are allow'd to carry a ſmall 
Parcel; and if any more be carried, for whch the Driver is paid, and tis 
loit, the Maſter ſhall not be chargeable; otherwiſe where the Maſter is 
paid for it, and agrees to it. Skinner 625. Middleton v. Fowler. 

3. It hath been held, where an Action was brought againſt a Husband 


and Wife; and it was laid, that the Converſion was ad uſum ipſorum, Ec. 


and both were found Guilty, and the Damages afſeſs'd, that it is ill; for 
they ought. not to be joind. Salk. 114. Nelthorp & Ux. v. Anderſon. 
38 E. 3. 1. 13 R. 2. 644. 3 Cro. 254. Rhemes v. Humphrys. Palmer 343- 
Berrey v. Nevey. Stile 115. This laſt Caſe was where a Stranger was 


join'd with them in the Converſion, _ 


A - - 


4. And yet in 1 Leon. 312. Marſhe's Caſe, where Goods came to a Feme 
Covert by Trover, and ſhe and her Husband converted them to their 


own Uſe, and the Action was brought againſt the Husband only. It was 
held it ought to have been brought againſt the Husband and Wife; but 


this does not ſeem to be Law. Noy 79. V. Tones 143. Litt. Rep. 181. 


Zelv. 165. Draper v. Hulkes, to the ſame Purpoſe. Buller“ Caſe ad- 


judg'd to the Contrary. . Foues 265. 


5. Whether an Action of Trover may be brought againſt a Water- 
man, for Goods miſcarried, by Reaſon of a Tempeſt. 2 Bulſt. 289. 


Bird. v. Aftcock, 


6. Upon a Trial at Ni, prius at Gnildhall, before my Lord Ch. Juſtice 
North, in Trover and Converſion againſt an Executor de ſon Tort; the 
Queſtion came to be, Whether the Goods having been taken in Execu- 
tion, upon a Judgment obtained againſt the Defendant by a Creditor of 


the Deceaſed, ſhould diſcharge him ag inſt the Plaintiff, who brought 
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on Actions on the Caſe. 
this Action as Adminiſtrator. And the Opinion of the Chief Juſtice was, | 
That this Execution was a good Diſcharge againſt another Creditor thar 
ſhould ſue him, to whom he might plead Riens inter ſes mains; but it 
was no Diſcharge againſt an Adminiſtrator, for Men muſt not be encou- 
raged to meddle with a perſonal Eſtate without Right: But to prevent 
this Miſchief, where the Party dies Inteſtate, and there is a Conteſt about 
the Adminiſtration, a Man may procure of the Ordinary Letters ad Colli. 
gendum. 1 Vent. 349. 15 ; | | 
7. In 'Trover and Converſion of Goods. Upon a Demurrer, the Caſe 
was, The Ordinary committed Adminiſtration of the Goods of an In- 
teſtate to the Defendant ; afterwards the next of Kin ſues out a Citation in 
the Court-Chriſtian againſt the Defendant, to repeal the Adminiſtration, 
and he, pendente lite, ſells thoſe Goods, and afterwards his Adminiſtration is 
repealed, and Adminiſtration committed to the Plaintiff, who for this 
Converſion, pendente lite, brings this Action; and *twas moved for the 
Defendant, That the Action lies not; for the Adminiſtration at the 
Common Law is well committed, and the Statute doth not alter the Law 
in this Point, but gives a Penalty againſt the Ordinary, if he commits 
them not to the next of Kin; and the Adminiſtrator, until Adminiſtra- 
tion repealed, hath an abſolute Authority to diſpoſe of the Goods as he 
pleaſes. Tanfeild econtra. The Converſion, pendente lite, in the Court-Chri- 
{tian is not lawful, but is a Tort to the Plaintiff, and that, the Sentence there 
proves; which is, that all Things exempted, or done, pendente lite, ſhall be 
void; and the Juſtices ought ro have Regard to the Civil Law in this 
Point, as in 2) H. 6. Gard. 118. 2 R. 2. Quare Impedit, 143. and 4 H. 7. 
13. And by the Sentence it appears that the Adminiſtration is revoked 
as if it had never been. And upon this Reaſon it is in Dyer 339. where 
an Adminiſtrator recovered a Debt, and afterwards another procured him- 
{elf to be joined in the Adminiſtration, and releaſed the Debr, and after- 
wards it being revoked, this Releaſe was not any Bar to the Execution; 
and Mich. 35 & 36 Eliz. in the Common Bench, between Mpite and 
Cary, this very Point was in Queſtion, and adjudged, that the Action lay. 
Gawdy. The Action well lies; for the Sentence does not repeal mean 
Actions, Acts done by an Adminiſtrator which are for the Inteſtate's Benefit; 
but foraſmuch as theſe Goods were not converted or employed for the 
Inteſtate's Uſe, it is reaſonable that he ſhould-be charged for them. Pop- 
ham and Fenner econtra. © For the Adminiſtrator hath an abſolute and law- 
ful Intereſt and Power to diſpoſe of the Goods until Repeal be made, 
and it is not like to an Appeal upon a Sentence, for that makes it as no Sen- 
tence; but the Repeal of the Letters of Adminiſtration doth not make it 
void ab initio, and make a lawful Act tortious; but rather in this Caſe, the 
new Adminiſtrator ſhall have an Account for the Monies received, and 
the Words in the Sentence are not to be regarded, for they are ordinary THR 
in all Sentences. So he having the Goods lawfully, and converting them | 5 il 
lawfully, ſhall not anſwer for them as for a Tort done. And Popham here 
ſaid, If Adminiſtration being committed, the Ordinary commits new 2 
Adminiſtration, it is a Repeal of the former, without any Sentence of 3 100 
Repeal; and if the firſt Adminiſtrator waſte the Goods, the Creditor ſhall 
have the Action againſt him; and if he pleads, that Adminiſtration is 
committed over, he may well by his Replication maintain his Action, be- 
cauſe he waſted the Goods when he was Adminiſtrator ; the Matter was 
adjourned : But afterwards the Action was diſcontinued by the Plaintiff, mM, 
1 Cro. 469. Wilſon v. Packman. 6 Co. 18. S. C. and Moore 369. "3 
8. If after a Verdict, and before the Day in Bank, or after Judg- {08 
ment, the Plaintiff's Letters of Adminiſtration are repealed, whereby 14 
the Defendant becomes liable to the new Adminiſtrator, he cannot in | 
either Caſe aid himſelf by Flea, bur ſhall be relieved on an Audita Que- 
rela, Teiv. 125. Ket. v. Life. 2 Saund. 147. Turner v. Davis. 
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9. An Action of Trover and Converſion was brought for an Hat- band 
ſet with Pearls and Diamonds. Upon Not guilty pleaded, a ſpecial Ver. 
dict was found, that the Plaintiff was poſſeſſed thereof, and pawn'd it to 
John IW hitlock for 25 J. but no certain Time appointed for the Redemp. 
tion thereof; that Mhitlock being ſick, his Wife in Preſence, and with 
his Aſſent, delivered it to the Defendant, and afterwards Mhitlocł made 
his ſaid Wife his Executrix, and died, who proved the Will; that the 
Plaintiff tendered to the ſaid Executrix the ſaid 25 J. who refuſed, and 
afterwards demanded the Hat-band of the Defendant, who refuſed to 
deliver it, but converted it to his own. Uſe; whereupon, c. And in this 
Caſe, three Points were moved; Pirſt, There being no Time appointed 
for the Redemption, whether it may be made after the Death of him to 
whom it was pawn'd, or ought to be in the Lives of both the Parties? 
And as the Juſtices reſolved, It may be well made after the Death of him 
to whom it was pledged, but not after the Death of him who pledged it. 
Nelverton and Croke doubted, and held that it could not; for he at his 
Peril ought to redeem it in his Time, as it is upon a Mortgage. But 
Fleming and the others againſt it; for Pledging doth not make an abſo- 
lute Property, but is a Delivery only until he pays, Ec. ſo it is a Debt 
due to the one, and a Remainder of the Thing unto the other, for which 
there may be a Redemand at any Time upon Payment of the Money; 
for the Pledge delivered is but as a. Security for the Money lent, ſo as he 
who borrows the Money is to have his Pledge again when he repays it, 
and his Tender gives him an Intereſt therein; and there is a Difference be- 
tween a Mortgage of Land and Pledging of Goods, for the Mortgagee 
| hath an abſolute Intereſt in the Land, but the other hath but a ſpecial Pro- 
perty in the Goods, to detain them for his Security. 5 H. J. I. 9 Ed. 4. 
25. 36 Ed. 3. Bar. 188. Secondly, It was refolved, that by this De- 
livery of the ſaid Goods by the Feme, with the Aﬀent of her Baron, to 
the Defendant, there paſſed no Intereſt of them to the Defendant, but 
(as it were) a Cuſtody only; and therefore the Tender of the Redemption 
ought to be made to the Executrix, and not to the Defendant, ' 'Thirdly, 
That when he tendered the Money to the Executrix, and ſhe refuſed, it 
was as good as Payment, and the ſpecial Property of the Goods is re- 
veſted in the Plaintiff; then when he demanded them of the Defendant, 
and he refuſed to deliver them, but converted them to his own Uſe, a 
Trover and Converſion well lies, although he came unto them by a law- 
ful Delivery, and not by Trover; wherefore it was adjudged for the 
Plaintiff. - 2 Cro. 244. Ratcliff v. Davis. S. C. Telv. 158. &. C. 1 Bulſi. 29. 
10. An Action on the Caſe was brought againſt Executors, and the 
Plaintiff declared, That he was poſſeſſed of divers Goods, that they ca- 
ſually came to their Teſtator's Hands, who converted them to his own 
Uſe, and avers, that the Executors had Aſſets; they pleaded that they 
were Not guilty, and *twas found for the Plaintiff; and moved in Arreſt 
of Judgment, that Now calp. by them was no Ifſue, becauſe the Flaintiff 
in his Declaration had alledged no Offence or Tort in the Executors, but 
in the Teſtator for the converting the Goods to his own Uſe; therefore 
for the Executors to plead Non culp. in whom Tort was ſuppoſed, did 


make no Iflue; and for this Cauſe Judgment was ſtaid. Savil 13: © 


8 
Sa 


8 Pourthly, Ok the Declaration. 


1. Where Trover is brought for ſeveral Things, and the Declaration 
deſcribes one or more of the Things by a Latin Word that ts inſenſible, 
the Plaintiff may take his Damages, as to thoſe Things that are well de- 
{crib'd, and releaſe them as to thoſe Things that are ill deſcribed. 3 Salk. 
366. Benbrigg v. Day. ꝶEV RS ME Cog 

2. In Trover, the Plaintiff declared for ten. Pair of Curtains and Val- 
lance ; it is good without ſhewing the Kind and Quantum of the Stuff, Ae 


1 


z 
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on Actions on the Tate 


. 


ſo tis © tis of ſuch artificial Things; but Trover for Planks, unleſs the IR 
ſers forth how many, is not good; but for Planks in his Omnary, or for 
Books in his Study, is good. 3 Salk. 366. 

z. The Plaintiff declared for two hundred Ounces of plate by the 
Fl Word Argenti (anglice Plate); ; and it was held well aun Canpbell 
v. St. ohn, Comb. 3 06. Salk. 219. 

In Trover againſt H usband and Wife, * Plaintiff cannot declare 

of a Converſion by the Husband and Wife, to the Uſe of the Wife, nor tg 
the Uſe of the Husband and Wife: But he may declare of a Converſion 

by the Husband and Wife, to the Uſe of the. Busband, or that the 

Wife converted the Gos to the Vic of a Stranger, 3 Sale. 365. Ano- 
nymiis. 

"I A Declaration in Trover for twenty Ounces: of Cloves, and held in; 
though it is not ſhewn how much of each, or that they were mix d. Salk, 
0 54 Hartford v. Fones. 

6. Where a Declaration was for converting ten Trees, calling them een 
Arbores, though the Exception was, that Arbor dum creſcit lignum dum ore- 
ſcere neſcit; yet Rolle Chief Juſtice ſaid, thay were well enough ex- 
preſèꝰd. Stile 235. Popham v. White. _ 

In Trover, if the Flaintiff alledges no Place, although it be found 
for the Plaintiff upon the General Iſſue; XS the Flaintiff can't have 
Judgment. 2 Rol Rep. 66. Anonymus. . 

8. In deſcribing the goods converted, when the Proceediogs were in 
Latin, it was the Latin Word which the Court were to take Notice of; and 


if more was in the Anglice, than the Latin Word would bear, it is void; as 
that which is ſo mention'd. above what the Latin Word will it ſelf de- 


19 2 Rolls Rep. 255. 2 Co. 664. 

Where the Declaration was, de tribus ponderibus lane ad ae 
oifoginta ſolidorum, Judgment was ſtaid for the Incertainty ; for Pondus 
ſignifies every manner of Weight. 2 Roles Rep. 369. Lawrence v. Turner. 


10. In Trover for a dead Thing, there ought to be added the Value, 


and the Price if it be alive. 2 Gro, 136. But if no Value be mention'd 
in the Peclaration, it is good. after a Verdict. 653, 654. Bradford v v. 
Ramſey. £07" 

11. An Adminiſtrator, to whom Adminiſtration is .committed by 4 A 
Peculiar ; if he doth not ſer forth in his Declaration, that he was /oc7 
i ius ordinarius, ſhall, notw ithſtanding he has omitted it, have Judgment 
after a Verdict. 1 Cro. Lacy v. Smitiĩß. 


12. In Trover and Converſion, no other Place i is to be expreſſed; in the 


Declaration, but that only where the Goods eam to the Defendant's 
Hands. 1 Bulft 206. Atkins v. Wheeler... Jade 


13. Coke ſaid, It was adjudged in an Ation of Pr and + og 


ſion, the Converſion is trav erſable ; for it is the Subſtance of the Action, 
and the Tort ſuppoſed in him, and ſo may well be traverſed: For if one 
finds Goods, but doth not convert them, no Action eth. As the Caſe 
Was in a Trover and Converſion of Goods. The Defendant ſaith he took 
them Damage-feaſant, and impounded, them, ab{quehoc, that he converted 
them to his Uſe. And in Leas Caſe it was adjudged, That the Place 
and Time of Converſion are to be: alletiped,. fon they. are material; and 
for that they were not alledged, the Bilkwas abated-aflter'a;Merdict; 1 Cro, 
97. Strauſham'”s Caſe. S. Point. 1 Cyo. 18. Hubbard's.Caſe:. But the Want 
of a Place is aided, if the Defendant plead oA Special Plea: as Sale in 
Market: Overt, after a Verdict, and dnnn der g becauſe the Venue is 
in 15 Plea. Goldſ. Rep. 54. and 89. mati bags ig att 
An Exception was taken to a Doclatatian in \Trorer, 1 che 
Phantif did not ſay he was poſſeſſed. of the Things at de honis ſuis pro- 


priis. But the Plaintiff had e ee dee m Majuard 3 
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therefore void: Sed non allocatur ; but it was adjudged, That poſtea Con. 


2 Cro. 428. Teſmond v. Fobnſon. Quere tamen; for in Telv. p. 98. Wilbore 
the Bill, in an Action of Trover, was of 400 Buſhels of Pippins, the De. 
And thereupon Damages found to 40 . and Judgment accordingly. 


And Errors aſſigned, becauſe the Writ of Inquiry of Damages varied 


than in the Record upon which the Judgment was entred. The De- 


So the Statute of Limitation may be pleaded to an Action, if the Time 


in Arreſt. of Judgment, Firſt, That the Action is brought | of divers 


verted: And it appears that Parcel of thoſe Goods are Lhings fixed to 


15. Twas moved in Arreſt of Judgment, on the Return of the Wit 
of Inquiry, That the Time of the Converſion was not alledged; and the 
Declaration for that Cauſe was held naught by two Judges. 1 Brown. 8. 

16. An Action of Trover of Goods was brought, ſuppoſing the zd of 
May, 14 Fac. he was poſſeſſed of the Goods, and the ſame Day 1g 
them; and that the 4th of May, Anno 14. ſupradict. they came to the 
Defendant's Hands by Trover; and that paffea, viz. primo Maii anno ſy. 
pradict. he converted them: And it was found for the Plaintiff; and 
now moved in Arreſt of Judgment, That the Declaration is not good; 
for the Converſion is alledged before Trover, which cannot be; ang 


vertit, is ſufficient, and the ſcilicet is void. And a Precedent was then 
ſhewn in an Ejectione firme, where the Ejectment was alledged, That pofe, 
ſcilicet, ſuch a Day, which was before the Leaſe; and it was found for 
the Plaintiff; for the ſcilicet being repugnant is void; and the poſtea Eject. 
was held good enough. Whereupon it was adjudged for the Plaintiff 


v. Cogzan, in Aſumpſit, the Judgment was for this Exception ſtaid. 
17. Error was brought of a Judgment in the King's Bench : For that 


claration was forty Bufhels; and Judgment being given upon il Ji, 
the Writ of Inquiry .recites the Trover and Converſion of 400 Buſhels, 


from the Declaration upon the Record ; there being more in the Writ 


fendant hereupon alledged Diminution, and procured the Bill upon the 
File to be certified; and then pleaded In nullo eff Erratum. And all the 
Juſtices and Barons held, That it was Error; for the Bill doth not 
warrant the Declaration ; and the Judges ought to be warranted by the 
Declaration on the Record, and if it be variant from it, (it is Error; and 
they ſaid, That it could not be amended; for it is the Record to which 
the Party was to plead : Wherefore a Rule was given for the Reverſal of 
the Judgment ; but afterward ſtaid upon a Surmiſe, that the Record it 
ſelf was miſcertified. 2 Cro. 294. Cleydon v. Taylor. 
18. In an Action of Trover and Converſion ; after a Verdict for the 
Plaintiff, it was moved in Arreſt of Judgment, That the Action was 
commenced in Hillary-Term, and the Converſion alledged to be on the 
third Day of February in the ſame Term; and the Bill filed relates to the 
firſt Day of the Term, ſo before the Cauſe of Action. 5 | 
But it was reſolved by the Court, That if the Bail was entred after the 
third Day of February, it is well enough; for it is that which gives this 
Court Juriſdiction. - 1 5 Wee oft 
So an Ejectment may be brought upon a Leaſe made in the ſame Term: 


be elapſed before the Day wherein the Bail is filed, tho? not before the firſt 
Day of the Term, wherein the Action is brought; for the Action ſhal! 
not be ſaid to be depending until the Bail is filed. And upon Search it 
was found, That the Bail was filed the laſt Day of the Term. 1 Ven. 
135. See 2 Roll. Rep: 475. Lea v. Narſh. 2 Lev. 13, & 176. 2 Hd. 
373. Lideot v. BackwellÞ © . fs 

19. To an Action of Trover of divers Goods (naming them particu- 
larly) and converting of them, the Defendant pleaded Not guilty, and 
found againſt him, and Damages aſſeſſed to 40 J. And it was now moved 


Things by an Adminiſtrator of Goods of the Inteſtate's found and con- 


the Freehold, and as Parcel thereof, for which this Action lies not; and 


divers Parcels of them are inſenſibly alledged, and there be not any ſuch. 
#7 1 4 Words 


v. Smith. - | 
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Words in Latin or otherwiſe for them; and the Damages being intire, 


there ought not to be any Judgment: For the Declaration is, That he 
vas poſſeſſed de duobus Articlis, vocat. Portal cum ſuſpenſis, vocat. Hinges; 


and de uno Molendino, vocat. an Hand-mill ; and de uno Plumbeo, vocat. a 
Lead; and de una Alveola, vocat. a Waſhing-fat, and loſt them, Sc. 
which Things appear to be fixed to the Houſe, and are as Parcel thereof, 


and to be accounted as Goods; ſo the Action lies not for them: For the 


Portal is a Door to the Houſe, and the Hand-mill and the Lead, (which 
is a Brewing Lead) and the Waſhing-fat, (which is Parcel of the Brew- 
ing Veſſels) are always fixed Things, and go to the Heir, and not to the 


Executors, as 20 H. J. is. Sed nom allocatur ; for tis alledged in the De- 


claration, That he was poſſeſſed of them ut de honis propriis. And it may 
be theſe Things were ſevered from the Freehold, and Things lying by; 


and it ſhall be ſo intended when the Plaintiff ſo declares, and the Con- 


trary appears not to the Court by any Matter ſnewn unto them by the 
Defendant's Plea. Secondly, For that he declares, De Quatuor ollis Eriis, 
vocat. Braſs-pots, where it ought to be Ollis abeneis; for there is not 
ſuch a Word as Ariis. Sed non allocatur; for when it is added, vocat. 
Braſs-pots, that is as much as to ſay, Anglice, Braſs-pots, which 
the Court knows was intended; which altho' it be not in congruous 
Latin, or in apt Words for it; yet it is good enough, and of 
ſuch Nature were divers other Things in the Declaration; but they 
had all one Anſwer. Thirdly, Becauſe he declares, That he was poſs 


ſeſſed de uno Spadone, una equa pretii 53 8. 4 d. So there is not any 
Price at all for the Gelding ; and for that Cauſe Popham and Lelverton 


held the Declaration to be ill; for to every Thing there ought to be ad- 


ded the Value, if it be a dead Thing, and the Price, if it be alive: And 
foraſmuch as this wanted thereof, they held it to be vicious. But 


Williams, Tanfield and Fenner, econtra; for they ſaid it was not of Ne- 
ceſſity, eſpecially where the Thing is not demanded, but Damages for it. 
And therefore Williams cited the Regiſter, fo. 37. That ſuch Exception 
at the Common Law was not material. But they held, That at the moſt 
it was but Default of Form, which is aided by the Statute of 18 Eliz. 


But the other Tuſtices denied it, and ſaid, It was Subſtance, and not : 
Form only. But afterwards upon viewing the Roll in Court, altho* the 


Record of Nini Prius was ſo, yet the Roll is de uno Spadone & una Equa 


pretii 53S. 4d. ſo the Price extends to both: Wherefore they held it all 
to be good enough. Wherefore they awarded the Record of Ni Prius 
ſhould be amended according to the Roll; and it was adjudg'd for the 


Plaintiff. Note; There was a Precedent cited, Trin. 24. Eliz. Rot. 123. 
That for wanting vi & armis, in 'Treſpaſs, it was reſolved to be but Form 
and not Subſtance, and aided by 18 Eliz. Noy 115. 2 Cro. 129. Wood 

20. The Value of the Goods in Trover need not be preciſely alledged ; 
aliter in Detinue: The Reaſon of the Diverſity is, becauſe in Detinue, 
the Things themſelves, or the Value of them, is to be recovered ; but in 
Trover only Damages. Adjudged on Writ of Error. 2 Roll. Rep. Goods 


Din v. Harwood. 


21. A Writ of Error was brought to reverſe a Judgment, given by 


Default in the Common Pleas, in an Action of Trover and Converſion, 


and the Error aſſigned was, that The Plaintiff had declared for two Pieces 


of Cloth, and did not expreſs whether they were linen or woollen Cloth; 


but the Exception was over- ruled, and the Judgment affirmed. Niſi, Ec. 
Stils 419. Hes and Mia.. fe ner ng nd 

22. It was moved in Arreſt of Judgment, That the Plaintiff had de- 
clared of the 'Trover and Converſion of a certain Number expreſſed in 
the Declaration of Pieces panni lanei, anglice, of red, yellow and black 
Cloth; which is incertain, and cannot be uſed as it here, to expreſs Cloth 


of divers Colours; for panni lanei ſignifies only woollen Cloth, But 
| 5 C | | 1 | Bar Hy 
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the Plaintiff; for he needs not ſhow the Date, becauſe it is 


VNeadings and Obſervations 
Bern, Juſtice, faid, All js but woollen Cloth, though they be of divers 


Colours, and therefore it is good enough. Hodſden, the Secondary, ſaid, 


Sometimes the Colours are uſed to be expreſſed, and ſometimes not. 
Bacon, It is better to expreſs the Colours than not ; yet it is good enough 
without the expreſſing of them. Therefore let the Flaintiff take his 


Judgment. Stile 75. . | 


23. An Action of Trover and Converſion, for that the Plaintiff, 9 Marti 
18 Fac. apud Chelmsford, was poſſeſſed of a Writing obligatory, wherein 
John Petchy and Thowas Petchy, were obliged to the Plaintiff in 607. ſealed 
with the Seals of the ſaid 7ohn Petchy and Thomas Petchy, Ut de ſeripto ſio 
obligatorio proprio, & ſic poſſeſſionatus, 12 Martii, 18 Fac. loſt it. And that upon 


the 13 Marti, 18 Fac. at Chelmsford, it came to the Defendant's Hands b 


Trover: And that the Defandant 20 Martz, 18 Fac. at Chelmsford aforeſaid, 
eonverted it to his own Uſe. Upon this Declaration, the Defendant demurred 


in Law, becauſe the Date of the Bond is not mentioned; nor that it was 


deliver'd as their Deed ; but without much Argument it was . for 

loſt, and the 
Defendant hath efloined it. And he is not to recover the Debt, but Da- 
mages. Therefore Secondly, the Allegation that it was ſcriptum obligatorium, 
wherein they were obliged, hath Intendment ſufficient that they de- 


| livered it as their Deed. Wherefore, Cc. 2 Cro. 637. Upchard v. Tatam. 


24. Error of a Judgment in the Common Bench. Upon Trover and 
Converſion of a Bond of 1007. conditioned for the Payment of 501, at 


ſuch a Day ; which came to the Defendant's Hands, and he being re- 


quired ſuch a Day and Year to deliver it, had not delivered it, but re- 


fuſed and converted it to his own Uſe, (but no Day, Year, or Place of 


this Converſion mentioned) The Defendant pleaded Not guilty, and 
found againſt him, and Judgment for the Plaintiff. 'The firſt Error aſhgn'd 
by Crimſton was, becauſe the Date of the Bond is not mentioned; [ed 
non allocatur ; for being loſt and converted, he peradventure did not know 
the certain Date of the Bond, and if he ſhould recite a Date, and miſre- 
cite it, it would be a Failer of his Suit. 'The ſecond Error, becauſe be 
did not alledge the Day nor Place of the Converſion ; ſed non allocatur; 
for the Denying to deliver upon Requeſt is a Converſion ; and the Day, 
Year, and Place are thereby alledged; which is ſufficient ; And the Alle- 
gation of the Converſion (which hath no Day, nor Place) is not material, 
when there was a ſufficient Converſion before; whereupon the Judgment 
was affirmed. 2 Cro. 262. Wilſon v. Chambers. 1 
25. In Trover and Converſion for a Mare. 


Upon Not guilty pleaded, and a Verdict for the Plaintiff, it was moved 


in Arreſt of Judgment, That the Mare was laid ad valentiam, and it ſhould 


have been pretii. Sed non allocatur after Verdict. (2 Cro. 207, Stile 174, 
wag ET Pens : 
The Plaintiff declares, That he was poſſeſſed de quadam equa ut de ca- 


tallis ſuis propriis, and that catalla pred. caſualiter perdidit, and that coming 


to the Defendant's Hands, he converted catalla prædict. to his own Uſe; 


ſo that there is no expreſs Converſion of the Mare. 


The Court ſaid, That the Declaration was inartificial, but good after 
Verdict; for Catalla prædict. muſt refer to the Mare; for nothing elſe is 
mentioned before. 2 Ven. 174. | 

So is Bona & Catalla prædict', tho? there was only a Waſtcoat mention- 
ed, good on general Demurrer, tho? perhaps *twould be ill on a ſpecial 
one. See Lutw. 1537. Allen v. Harris. : 5 

26. In an Action of Trover for divers Things, & inter alia de ſex Catulis 
guatuor Catellis & una Amphora ſaporis, after Verdict for the Plaintiff, *twas | 
moved in Arreſt of Judgment, That Catulis ſignifies Whelps, Catellis lit- 
tle Whelps of any kind, and that /aporis ſignifies Savour for which no 
Action lay; but the Court gave Judgment for the Plaintiff, and ſaid, 
they would intend the. Whelps were Dogs Whelps, and that no omen 


- 
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were given but for the Amphora. 3 Lev. 336. Chambers v. Warkbouſe. Sed 


quere; for this Caſe does not ſeem to be Law. Vide the following Cafes. 
27. 1 de duabus Centenis plumbi tre, anglice, two hundred Weight 
{ Lead Ore. N nn, Tor 
0 It was objected, That Cæntena ſigniſies an Hundred in a County, and 
tis uncertain therefore what is underſtood by it; but the Court ſaid it 
was good with the Anglice, and to be underſtood by the ſubject Matter. 
Trover de duobus ponderibus Caſei, Anglice, two Weighs of Cheeſe, hath 
been held good; ſo de duobus oneribus Cupri, Anglice, two Horſe-Loads of 
Copper. 1 Ven. 211. . PR OT age 
238. In Trover and Converſion for divers Parcels of Houſholdſtuf, 


an Exception was taken to the Declaration, becauſe the Plaintiff, amongſt 


other Things, had declared pro /ex parcellis plumbi Anerii, anglice, Pew- 
ter Porringers: Whereas the Word Parcellis is uncertain ; for a Parcel 

doth conſiſt of many Things in Number, and ſo ſer parcellis cannot pro- 

perly be applied to fix Porringers ; but if it had been ſex peciis, it had 
been better, tho? that be alſo incertain. Hale held it was all one as if it 
had been pro ſex peciis plumbi Cinerii. Rolle, Chief Juſtice, inclined it 
was well enough, becauſe though the Words are not ſo proper, yet the 
Deſcription is good enough. Ferman, Juſtice, was of the ſame Opinion. 
But Nicholas, Juſtice, That the Latin is not good; for if there be proper 
Words for a Thing, they ought to be uſed, otherwiſe Barbariſm will be 
introduced; and Circumlocutions ought not to be uſed: where there is a 


proper Latin Word to be had to expreſs a Thing. Ast, Juſtice, agreed 


with Rolle the Chief Juſtice, and the Plaintiff was bid take his Judg- 
ment, except better Matter were ſhewn to the contrary. Stile 199. Graves 
v. Drake. ; Fo 

209. In an Action of 'Trover and Converfion the Plaintiff had a Ver- 
dict; the Defendant moved in Arreſt of Judgment, and took theſe Ex- 
ceptions to the Declaration : Firſt, The Plaintiff declares pro tribus duo- 
denis fili, Anglice, Dozens of Thread ; which is uncertain ; for it may be 
three Dozen Pounds of Tread, or Skenes of 'Thread, or Ounces of Thread. 


To this it was an{wered, That it cannot be otherwiſe expreſſed, and the 


Word Dozens of 'Thread is uſed amongſt Merchants, and well known 
unto them what is meant by them. Secondly, He declares for ſo many 
Pounds of Muſcat, inſtead of nucum Muſcatarum, anglice Nutmegs. But 
this Exception was miſtaken, for the Record was otherwiſe ; and beſides, 
it was with an Anglice, which makes it certain. The Court ruled Judg- 


ment to be entred, except Cauſe ſhewed for the Plaintiff. Stile 80. William 


v. Tyrer. 


30. In an Action of Trover and Converſion, and a Verdict for the 


Plaintiff, it was moved in Arreſt of Judgment, That the Plaintiff did 


declare for Books and for Stockings found and converted, and doth not 


ſhew what Books, viz. whether Engliſh or Latin, or in what other Lan- 
guage ; nor, whether Law-Books, Divinity, Phyſick, or any other Sub- 


ject; and becauſe he did not declare what Sort of Stockings they were, 


whether Woollen, Worſted or Silk, Sc. But the Court over-ruled the 


Exceptions; and ſaid, That Books were not Things of divers Species, 


be they of what Language or Subject ſoever: Neither the Stock- 
ings; for were they Silk, or Woollen, or Worſted, they were but Stock- 
ings; and ſo ruled Judgment to be entred. Stiie 25. See 1 Bulſt. 126. 
31. An Action of Trover and Converſion of divers Goods, & inter alia 
de uno Riſco, Anglice, a Trunk full of Fine Linen, ad valentiam 20 l. 2 
de una Pixide, Anglice, a Box full of Bands, Cuffs and Shirts, ad vilen- 
tiam 101. and of divers Parcels of other Goods. The Defendant pleaded 


Not guilty, and Verdict found againſt him, and entire Damages aſſeſſed 


to 80 J. And it was moved in Arreſt of Judgment, That this Declaration 
is not good; for Riſcus is but a Trunk only, and Anglice, full of fine Li- 
nen, is uncertain; and Damages were given upon that Uncertainty; And 
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eadiugs and bſervations 


all that appertains to the Furniture of a Bed; but Ryſcus, with an Ang 


it was ſaid, That this Caſe differs from Osbourn and Middletor's, Caſe. G. 


J. 10. f. 130. For there Fulcrum lecti may be conſtrued and underſtood of 
lice, 
full of Linen, cannot be intended to be underſtood, and referred 2g | 
Linen; and if it ſhould be referred, tis uncertain ; and if it ſhould lor - 
be referred to Linen, it was never intended that 20 J. ſhould be for the 
Value of the Trunk; and therefore it is not good, as Playter's Caſe, C. 
5. fo. 34. Treſpaſs, Quare Piſces ſuos cepit, is not good for the Incertainty. 
And of that Opinion was Houghton; for if he had ſaid, de Riſco, Anplice, 
a Trunk full of Gold to the Value of 50007. and Damages had been 


| een 
given accordingly; none will ſay, That it was for the Trunk only, = 


the Gold therein; which had not been good for the Incertainty. But 


Lea, Doderidge and Chamberlain, held it to be good, and that Damages 


| ſhould be intended to be given for the Trunk only; wherefore it was ad- 


judged for the Plaintiff. Note; a Writ of Error was brought of this 
Judgment; and this Judgment affirmed. 2 Cro. 664. Bancroft v. Ceo, 
But 2 Rolls Rep. p. 254. Bancroft's Caſe, tis doubted, Whether % 
Riſcus, Anglice, a Trunk full of Linen, ana Pixis, Anglice, a Box full of 
Linen, were good. | 


Lind 


32. In an Action of 'Trover and Converſion de decem paribus velorum £2 
tegularum, Anglice, Curtains and Vallance: "Twas moved in Arreſt of 
Judgment, That the Declaration was uncertain, becauſe it did not appear 
how many there were of the one, or how many of the other, nor what 
was meant by a Pair; but Judgment was given for- the Plaintiff, contrary 
to the Opinion of Tuiſden, who relied upon the preceding Caſe. 2 Hd. 
445. Taylor v. Wells. S. C. 2 Saund. 74. And with this Opinion agrees 
the Judgment in the Caſe of Feeke and Ward. 1 Syd. 114. But in 1 Vent, 
571. Anonymus, which ſeems to be the Report of the above-mentioned 


Caſe of Taylor and Wells, *tis ſaid, *twas adjudged to be ill. Ideo Quere. + 


33. In Trover of Goods. The Defendant pleaded Not guilty, and 
found againſt him; and it was now moved in Arreſt of Judgment to be 
an ill Declaration; for he counts that he was poſſeſſed of ſuch Goods, 


ſhewing what they were in Specie cum aliis Implementis ad valentiam 31. 
but expreſſeth not what they were; and that he was poſſeſſed of other 


Parcels (particularly declaring what) cum aliis Neceſſariis; but mentions 
not what they were; and that he was poſſeſſed de ſuibus, but doth not 
ſet forth their Number. The Defendant, by Verdict, was found guilty 
of all contained in the Declaration, and Damages intirely aſſeſſed for all, 
which being ſo incertain, the Court cannot give Judgment for thoſe Par- 
cels which are incertain. And of that Opinion was the whole Court for 
the Incertainty in the Declaration. But Gawdy held, That in Regard 
the Defendant had admitted it, he cannot now after a Verdict take Advan- 


tage thereof. As 20 A 3 is. But the other Juſtices econtra. Becauſe 
here is not any Certainty at all, pro Implementis & Neceſſariis: But there 
is a reaſonable Certainty, altho* upon Demurrer; becauſe 'tis not alto- 
gether certain, Judgment ſhall be againſt the Incertainty ; yet after Ver- 


dict he ſhall take no Advantage if there be any convenient Certainty; but 
here is not any Certainty. Wherefore it was adjudged for the Defendant. 
1 Cro. 817. Wood v. Smith. | . + „ 

34. The Plaintiff declared in Trover for ſeveral Things, & aliis Iteu- 
ſiliis, Anglice, Implements, and obtained a Verdict; but the Damages be- 
ing intire, Judgment was ſtaid, becauſe of the Incertainty of the Expreſ— 
ſion, aliis Utenſiliis quot quanta & qualia. 3 Lev. 18. Blackhouſe v. Moore. 

35. Trover for two Pair of Pot-hooks, Ec. and Hangers, Oc. After 
Not guilty pleaded, and a Verdict for the Plaintiff, Allen moved in Ar- 
reſt of Judgment, That Hangers is a too incertain and equivocal Word. 
Baldwin, for the Plaintiff, inſiſted upon it, That ſince Pot-hooks preceded 
the Word Hangers, the Court could not intend theſe were any other 


Hangers, than ſuch on which Pot-hooks uſed to hang. And he cited 
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| a Caſe of Trover, for a Billiard-Table, Port, Sticks and Balls, and 
adjudged good, becauſe the Part, Sticks and Balls, ſhould be intended 
Things appurtenant to the Table. But the Court was of Opinion, That 
it was to&'incertain'a Word; for the Word does not immediately follow 
the Word Fot-hoeks, but there are divers other Things mentioned be- oO 
tween; therefore Judgment was ſtaid. Raym. 2. Seaman v. Barnes. i bly 
36. Exception to an Action of the Caſe brought, and the Plaintiff” Wy 
| declares, That whereas the Plaintiff had delivered the Defendant unum | 
| 


— <>. - 


. hee re Ee nn 


UNS Sn E SEE AT —— — 2 


W 
SST Ore PEP PI . 
tO Ae”. 


_— — 


yatum ſalis, Anglice, u Buſhel of 'Salt;"pretending* xhat (Satum) had an- 
other proper Significtition'; but betauſe it was ſhewed to the Court, that 
(Statum) by one Dictionary, was Latin for a Buſſiel, Judgment was given 
for the Plaintiff, 1 Brow. 16. f „%% 1418, 
37. In a Writ of Error upon a Judgment in the Common Bench, in 
an Action of Trover, where Judgment was given for the Plaintiff, Error 
was aſſigned in the Declaration, which was, becauſe it was de decem Fu- 
vencis, Axglice, Bullocks and Heifers, and did not ſay how many of the 
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Bur it was anſwered, That the Latin Word being proper, and of 
known Signification, the Anglice was void, according to Osbouru's Caſe, 
10 CG. But the Court reverſed, the Judgment, and cited the Caſe before =. 
in this Court, Trover de viginti bvibus matricibus & agnis ; and it was re- | 

ſolved to be naught, for not aſcertaining the Number of each. But 
Twiſden ſaid, There was a Trover brought de viginti averiis, viz. Bobus, | 
agnis, &c. and viginti was applied to each Species, and held well. It was 11 


ot 
>, gr 


222 
pede — 
2 


offered in this Caſe to diſtinguiſh it from the Caſe de ovibus matricibus & | 1 
agnis, that there the Latin was of two Sorts; ſed non allocatur; for the - Wy 
Words here being equivocal, it was all one. 1 Ven. 317. Davis v. Price. - 


Other Caſes where the Declarations have been held good and ſufficient, _ | „ 
ͤã ĩ⅛ WRT MOR... = BH 


1 Ven. 71. Anonymus. 
1 Ven. 135. Anonymus. 
2 Ven. 63. Bleſs v. Froſt. 
174. Anonymus. 
3 Cro. 525. Whyte v. Hanby. 
2 Keb. 188. Bird v. Watſon. 
2 Keb. 640. Taylor v. Wells. 
| 681. Kemon v. Wells. 
743. Thomſon v. Cuſtis. 
133. Elfique v. Acton. 
3 Keb. 14. Dennis v. Turbel. 
3 Keb. 153. Niller v. Green. 

3 Keb. 209, Eſto v. Brown. 
253. Hancock v. Hodges. 
693. Price v. Davis. 

Z Dobſon v. Bell. 

1 Cro. 865. Gramwvil v. Robot bam. 

4 Mod. 156. Cook v. Bolinger. 
Stile 136. Heyford v. Hobſon. 

3 Cro. 545. Lyſter v. Home. 
Dyer 306. Fines v. Spencer. 

7 Co. f. 1). 
Stile 264. Sawyer v. Ruſſell. 

I Brownlow 16. 


I Mod. 289. 
| I Lev. 301. 


2 53. Heath v. Udall. 
2 Lev. 85. Miller v. Green. 
11. Coleman and others v. 


| Bard and Nelmes. 


| Stile 31. Segar v. Dyer. 


2 Syd. 60. Ellis v. Tarrow. 
A © | 


Stile 483. Clark v. Fitzwilliam. 


2 Lev. 177. Dunwell v. Bullock. 

1 Lev. 99. Maybow v. Flower. 

2 Rolls Rep. 369. Lawrence v. Turner. 
3 Lev. 18. Blackhouſe v. Moore. 

1 Cyo. 818. Draycott v. Piott. 


12 v. Davis. 
1 Fen. 19. © 
Stile 232, 235. Popham v. White- 


360. Webb v. Waſhburne. 
2 Cro. 307. Cliſon v. Procter. 


6 Co. f. 14. Arundell's Caſe. 


Stile 25. 1 Byl. 126. 
224. Ernely v. Allen. 


5D 5 Fifthly, 
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ef Juſtice: Holtz; that there is no proper 


good Special Plea Extant in the Books. But in Order the better to un- 
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4. That in ſome Caſes the Con verſion, and in ſome the. Plaintiff 's. Property, 

$5, That a Recovery in Treſpaſs is a. BO ar, to an Action of Trover. : 

6. That a Recovery againſt one Detendant, is a good Bar for another 
Defendant to plead. ; $2550 | 2535 


1 J. That this Action of Trover, is within the Statute of Limitations, 


1 To illuſtrate which, and ſeveral other Particulars, Tee the following Caſes, 

7 3. In Trover and Converſion, the Defendant may plead Not guilty, 
and give in Evidence, that he diſtrained them till he was paid; but can- 
not plead ſpecially that he took the Goods by Diſtreſs, or that he de- 
tained them as the Horſes of his Hoſt, till he paid for the Horſes ſtanding; 

but if he pleads a Matter which confeſſes the Converſion, and avoids it, 
as in the Caſe of Telverton 198. tis good by Holt. Chief Juſtice. 3 Sk. 
265. 2 Salk." G. 9 e 

4. In Trover for one hundred Sheep, the Defendant juſtified under a 

f Fieri facias, by Virtue whereof he took them in Execution; and it was 

655 adjudged upon a Demurrer that this Plea was ill, becauſe it doth not 

F anſwer to the Converſion, and he ſhould have pleaded Not guilty, and 

given this Matter in Evidence. 3 Salk. 365. i "430 

| F. In the Caſe of Put and Hardy in Raymond 412. 3 Mod. 1 1. It was 

i adjudged, that a Judgment for a Defendant in Treſpaſs was not plead- 

Wo able in Bar to an Action of Trover for the ſame Goods; but that is not 

== | Law, as it is ſaid by Holt Chief Juſtice, and may be ſeen hereaſter. Comb. 

ö | 376. Feildins v. Senat. „ . | | 

6. 'Tis not a good Plea in Bar for the Defendant to ſay, that the 

Plaintiff aud another were Joint-Merchants, and jointly poſſeſſed of the 

Ship and Goods; and that one was dead, and had made an Executor, 

for at moſt it is but in Abatement. 3 Lev. 290. Kemp v. Andrews. 

Show. 188. %%% 8 1 

J. A Releaſe pleaded by one of three Defendants to an Action of 

Trover operates to diſcharge the Reſt. 4 Mod. 359. Kiffin v. His. 

8. A ſpecial Plea in Trover was held ill, becauſe it did not confeſs 
and avoid, nor traverſe the Plaintiff's Title to the Goods alledged in the 
Declaration, but only gives the Plaintiff a colourable Poſſeſſion, without 
Right or Property, and a Diverſity was there taken between this Action 
and an Action of Treſpaſs, Quare vi & armis; for in Treſpaſs, Colou: 

of Poſſeſſion given by the Defendant to the Plaintiff is ſufficient, becauſe 

the Declaration is General, upon a Suppoſal without any certain Title; 
and therefore it is ſufficient to anſwer a Suppoſal of a Title with a Colour 
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of Poſſeſſion. only; but, in an Action of Trover, and in all other, Actions, 
where, the, Plaintiff makes à Title, to the Thing demanded, or to a 
Thing for which he demands Damages, there it behoves the Defendant to 
| make A better Title to himſelf, and to traverſe the Plaintiff's Title, or 


otherwiſe to confeſs and avoid it; as in 4 Fac. 1. It was adjudged. in an 


Action of Trover for Goods, where the Defendant made a Title to them 
Paramount, and that he bail'd them to the Plaintiff to keep, by which 
the Plaintiff became poſſeſſed, and that the Defendant (as he well might) 
took them as his own Goods. It was therefore adjudged no Plea, becauſe 
he anſwers the Plaintiff s Title only with a Colour of Poſſeſſion. Yelp. 
9. The Defendant may 
ration, and the Conver 
be 7 If; the Plea of the Defendant be, that he took the Corn in ſuch a 
Place, by Virtue of a. Cuſtom for taking it for cleaning the Market-place, 
it has been held that it amounts to more than Not Guilty. 1 Roll's Rep. 
1 "JF the Action be for taking a Horſe, and the Defendant pleads that 
he is an Hoſtler, and it was put to him at Livery, and there died, it is 
no more than Not guilty. 1 Rolls Rep. 22. Whitaker v. Colle. 
12. In an Action upon the Caſe, the Plaintiff declared for Corn, 


juſtifie the Trover at the Place in the Decla- 
on at another Place. 1 Rol/l's Rep. 1. Hill v. 


s 4 2 


which came to the Hands of the Defendant, and that he converted it, and 


ſuppoſed the Coming to his Hands to be in London. The Defendant pleaded 
that he was ſeized of certain Lands, in R. in Berks, and that the Plain- 
tiff did thereof diſſeiſe him, and ſowed the Lands; and before Severance 


he himſelf re-entred, and took away the Corn, as it was lawful for him 
to-do, ab/que hoc, that any Corn came to his Hands in London; and by the 


Opinion of the whole Court, the Traverſe was held to be good. 4 Leon. 
20K. 1 ap . 


13. An Action of Trover for Goods was brought, and for converting | 


them to his own Uſe in Ipſwich ;- the Defendant pleaded, that the Goods 
came to his Hands in Dunwich, in the ſame County, and that the Plain- 


tiff gave to him all the Goods which came to his Hands in Dunwich, abſ- 


que hoc, that he is Guilty of any Trover or Converſion in Ipſwich ; it 


was holden to be a good manner of Pleading, by Reaſon of the ſpecial 


Juſtification. Vide 27 H. 6. But where a Juſtification is general, the 
County is not traverſable at this Day. Vide 19 H. 6, J. 4 Leon. 106. 
14. If the Defendant pleads a Sale in Market overt, it is good, with- 
out giving Colour to the Plaintiff, 1 RolPs Rep. 213. Biſſe v. Tyler. 
1g. A Juſtification, if it is not local, but tranſitory, is not good, and a- 
mounts but to the General Iſſue. 1 Rolls Rep. 395. Phillips v. Weeks. _ 
16. To plead the Cuſtom of London for buying Goods in a Shop, as in a 
Market overt, is not good, but muſt be given in Evidence on the General 


Iſſue. 1 Roll's Rep. 397. Row v. Tompſon. 2 Cro. 165. 1 Cro. 454. Other 


Caſes where a Sale in Market overt hath been held no Plea. Godb. 267, 
I Roll's Rep. 273. Hetley 49. 2 Cro. 165. Owen 27. 1 Cro. 485. Moor 624. 
17. To an Action of Trover for divers Loads of Corn, the Defendant 


| Pleaded and intitled himſelf unto them as Tithes ſevered ; and becauſe. 


the Plea amounts but to Not guilty, the Plaintiff demurred, and ſhew- 
ed it for Cauſe, That the Plea was not therefore good; and without Ar- 
gument it was adjudged for the Plaintiff. 3 Cro. 157. Lynnet v. Wood. 

13. In an Action upon the Caſe for Trover and Converſion of Goods, 
the Defendant juſtified the Taking of them Damage-feaſant, ab/que hoc 
that he converted them aliter vel alio modo; and it was thereupon demur- 


red in Law; for that the Traverſe was not good, becauſe he confeſſed 
not any Converſion; the Plea alſo amounts to Not guilty. Wherefore 


vichous Argument it was adjudged for the Plaintiff, 1 Cro; 435. Dee v. 
Bacon. e ee e e e ee e e mg: 
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19. In Trover and Oonverſion, ſuppoſing that the Defenditit had wid 


the Thing for which the Action was brought, Not vendidit was held 
no Plea, but the Defendant ought to have pleaded Not guilty. 7 New 
Berl. 41 Lord Mounteagle v. the Counteſs of Morceſter. S. C Byer 121. 
20. In Trover the Plaintiff ſuppoſed that he was poſſeſſed of divers 


Loads of Corn and Hay, at H. in the County of M. and that they came 


to the Hands of the Defendant by Trover, and that he converted them 
to his oẽn Uſe. The Defendant pleaded, That before the Trover, he 
was ſeiſed of certain Lands in Burton, in the County of Stafford, in Fee, 
and the Corn and Hay was growing upon the Land, and he cut them as his 
proper Goods, and was poſſeſſed thereof till he loſt them; and, they came 
to the Hands of the Plaintiff by Trover, and he loſt them again, and 
they came to the Hands of the Defendant, and he converted, as it was 
lawful for him to do. And upon this the Plaintiff demurred in Law; 
for that the Plea amounts only to the General Iſſue; and this Cauſe was 
ſhewn for Demurrer. And the Court held, That as this was ſhewn ſpe. 
cially for Cauſe of Demurrer, it was an ill Plea, and gave Judgment for 
the” PlailhelE © x O10: 298: Pard . hn nt 4 
21. In Trover for fix Oxen in London, and there converted, c. The De- 


fendant pleaded that he ſeiſed them in the Manor of D. in Eſſex, as Goods 


waived there, and fo juſtified, ahſque hoc, that he was guilty in London: 
And per Cir” it was no Plea; for it amounts but to the general Iſſue, 
containing no Matter local, to make the Place material. 1. Cro, 174. 


| Bullock v. Smith. | 


22. In Trover and Converſion of twenty Sheep ; the Defendant pleaded, 
That the Queen was, and yet is ſeiſed of the Manor of Newport-Pagnel, 
in the County of Bucks; and that Malefactores ignoti ſtole thoſe Sheep 


from the Plaintiff, and brought them within the ſaid Manor, and there 
_ waived them: Whereupon the Defendant, as Bailiff to the Queen of her ſaid 


Manor, ſeiſed them as the Queen's Goods to the Queen's Uſe, which is the 
{ame Trover and Converſion, and prays in Aid of the „erg Whereupon 

the Plaintiff demurred ſpecially, &c. Gawdy and Popham held, That the Plea 
was not good ; for that the Converſion was not anſwered : He alfo ought 
not to have Aid, becauſe it is but a Chattel; he hath not alledged, that 
he hath anſwered for them to the EM; but that he needed not to 
have alledged any Purſuit of Felon. For Popham ſaid, It ought to be al- 


ge that the Felon fled; or that he was in fear to be apprehended, 
an 


for that Cauſe waived them: For if a Felon carries away Goods, 
which he hath ſtole within a Manor, and leaves them there, and at an- 


other Time goes away, the Goods are not waived, for waiving ſhall be 


where he hath the Goods when he flies for Fear to be apprehended for 
them. And the Reaſon of the Forfeiture is, becauſe there was a Default 
in the Party robbed, that he did not purſue him to have raken the Goods 
from him, and therefore the Law gives them to the Queen. But it is 


not neceſſary, that he be purſued for the Felony, when he leaves the 
-Goods, ſo that he flies for this Cauſe. Bur afterwards, becauſe the Flea 


was not in Bar, but concludes, /i Regina inconſulta, Ec. they all reſolved, 


That the Judgment could not be given as upon a Matter of Bar. And 
becauſe Aid was not grantable in this Caſe, it was awarded, That he 
mould anſwer without Aid. And ſo it was adjudged. 1 Cro. 693. Foxley v. 


Anneſty. 4 Co. 109. S. C. And Moore Rep. 512. 

23. In Trover and Converſion of a Cow apud Salop. The Defendant 
pleaded, That the Queen was ſeiſed in Fee of ſuch a Manor, and de- 
miſed it, and all Eſtrays therein, &. to J. S. for Life, and conveys it 
by mean Conveyances to himſelf; and that this Cow came thither as an 


Eſtray; whereupon he ſeiſed her, and cauſed her to be proclaimed in 


two Market-Towns next pj And the Plaintiff claimed a Property ; 
and the Defendant demanding of him to pay for her Feeding, that he 
Wn Ct 4 1 refuſed, 
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refuſed, and thereupon. he denied to deliver the Cow; and traverſes that 
he. is Guilty of the Converſion, apud Salop. And it was thereupon. de- 
murred, and held ill; becauſe he ſhewed not the Letters Patent; and be- 
cauſe he alledged not, that the Proclamations were made in the Pariſh- 
Church; and becauſe he traverſed the Will; and it was adjudged for the 
Plaintiff. 1 Cro. 716. Brownlow v. Lambert. 


24. To an Action ſur 'Trover, the Defendant pleaded, that before the 
Time, wherein the Plaintiff ſuppoſes the Goods to come to the Defenz 
dant's Hands, one S. A. was. poſſeſſed of them; and amongſt other 


Goods ſold them to the Defendant, but retained them in his own Hands, 


and afterwards fold them to the Plaintiff, by Reaſon whereof the Plain- 


tiff was poſſeſſed, and afterwards loſt them, and they came to the De- 
fendant's Hands, who converted them prout, Sc. Whereupon the Plain- 
tiff demurred ; and it was held by the Court to be an ill Plea; for it a- 
mounts to a Not guilty: And it was doubted whether the Court ſhould 


. ** 


compel the Defendant to plead Not guilty, or award a Writ of Inquiry; 


But at laſt it was reſolved, that a Writ of Inquiry ſhould be awarded: 
t. Bro. 5. 2 Cro. 319. Auſtin v. Auſtin 0. 

25. To an Action upon the Caſe on Trover of 300 Sheep, the firſt of 
December, 36 Eli. The Defendant pleaded, That he was Sheriff of the 
County of Lincoln, and that J. S. recovered againſt the Plaintiff 100. 
and thereupon had a Hieri facias to levy that Debt; which Writ was re= 
turnable Craſtiuo Auimarum, 35 Fliz. That this was delivered to him; 
being then Sheriff of the faid County, upon the firſt of October, 35 Elis. 


to be executed; that he, by Force thereof, upon the 2oth of October, 


35 Eliz. took the ſaid 300 Sheep, and ſold them upon the 22d Day of 
October, anno 35 Eliz. 100 and 4 Sheep for 40 J. Parcel of the ſaid 1007. 
and that the other 192 Sheep remained in his ſaid Hands prb defectu 


Emptorum. And on the ſaid Day of Craſtin. Anim. he returned the ſaid 


Writ accordingly, and all this Matter. 'The which is the ſame Converſion, 


abſque hoc, that he converted aliter vel alio modo; and thereupon the Plaintiff 
demurred: And after Argument the whole Court held the Plea to be inſuffi- 


cient. Firſt, and principally, Becauſe he doth not by his Plea confeſs any 


Converſion, and then the Traverſe is ill: But he ought upon this Matter to 


have pleaded Not guilty, and have given this Matter in Evidence. Se- 
condly, Becauſe he ſuppoſes the Trover and Converſion to be on the firſt 
of December, 36 Eliz. and he juſtifies the Converſion in October, 35 
Eliz. So he meets not with the Plaintiff in Time, and therefore he 


ought to have traverſed it; and the Traverſe aliter vel alio modo, ſhall 


never anſwer to the Time, but to the Manner of the Converſion. 
Thirdly, He makes not any Juſtification for four of the Sheep, but 
that he ſeiſed them; but did not ſhew what he did with them: Where 
fore the Plea: doth not anſwer all that which is cotnpriſed in the Decla- 


ration; and for that Cauſe it was held ill in all. And of that Opinion 
was all the Court, and appointed Judgment to be entred for the Plaintiff; 


but after cauſed it to be ſtaid for the Equity of the Matter. 1 Bro. 4. 
Aſcue v. Sanderſon. _ © ier ETA”, REP 


26. In Trover and Converſion of a Ship, and nine Pieces of 


the Plaintiffs declared, That the firſt of March, 21 Fac. he was poſſeſſed, | 


and the ſame Day loſt them, which came to the Defendant's Hands, 
who 3 Ockob. 3 Car. converted them to his own proper Uſe. The Defen- 
dant pleaded the Statute of 21 Fac. of Limitation of Actions; and that 

the 2oth of March, 21 Fac. canſa actionis accrævit; ſo as not only three 


Years, and more, are incurred ſince the Parliament, but alſo ſix Years 


after the Converſion, before any Action commenced. Et boc, Sc. The 
Plaintiffs replied, That they were poſſeſſed of the ſame Ship, as their 
proper Goods; and ſo being poſſeſſed before the 2ath of March, 19 Fac. 
vix. 1 Martii, 19 Fac. they agreed at London aforeſaid, in Parochia & 
Marda prædicta, That the ſaid Defendant, as their Servant, ſhould tranſ- 
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port the ſaid Ship and Goods to 7. in Spain, being Parts beyond Sea: 
and ſtould afterwards reſtore them unto the Plaintiff upon Requeſt . 
whereupon the Defendant taking the faid Ship, the ſaid 1 Martiz, 9 Fac, 
tranſported her to the Parts beyond Seas, viz. to T. and 20 Marti, 
19 Fac. there ſold the ſaid Ship and Goods to Perſons unknown, and 
converted them to his proper Uſe ;. and that the Defendant, after the 
ſaid Converſion, remained in partibus tranſmarinis uſque Primum ' Maji, 
1 Car. by Reaſon of which Stay, they could not ſue him per Legem 
Terre ; and that 1 Maii, 1 Car. apud London, they required him to rede. 
liver the ſaid Ship and Goods, which he refuſed to do. But that he then 
and there converted and diſpoſed of the ſaid Goods. The firſt Queſtion 
was, whether this Action was within the Statute of Limitations; and it 
was held, that tho' Actions of Trover are not mentioned ſpecifically 
in the Statute, yet it is implied in the general Words of Actions upon 
the Caſe. The next Queſtion was, Admitting the Defendant was beyond 
Sea for ſix Years after the Converſion, and did not return into England; 
Whether the Plaintiff had not Liberty to bring the Action at any Time 
within ſix Vears after his Return? For the 3 is on the Part of the 
Plaintiff, if he be over the Sea at the Time of the Cauſe of Action, 
that he ſhall have Time after his Return: And by the ſame Equity, it 
ſhall be ſo where the Defendant is over the Seas, and cannot be ſued. 
But. that Point the. Court did not reſolve. Thirdly, If this Requeſt, 
and not Delivery after his Return, be not a new Converſion, and 
_ Cauſe of. Action; ſo that altho* he was barred before by the Statute of 
Limitation, whether he ſhall not hereby be reſtored to that Action. And 
Jones and Whitlock conceived, That he ſhould ; and that he may be well 
intended, the Goods came to his Hands again after his Sale; and the 
Demanding them of him, and his Denial and Converſion, is good Cauſe 
of Action. But Croke doubted thereof. Fourthly, It was argued, That 
here the-Replication was a Departure from the Declaration ; for by the 
Declaration he ſappoſeth a caſual Loſs, and a Trover by the Defendant, 
and that to be 21 Fac. But in the Replication he ſuppoſeth to Reſtore; 
and then a Sale of them the 2oth of March, 19 Fac. ſo it varies in te 
Time and Manner how the Defendant had them; alſo by his own Con- 
feſſion, the Converſion was made above ſix Years before the Action 
brought. Bur altho' Croke doubted therein, yet Jones and J/bitlock over- 
ruled him, and gave Judgment for the Plaintiff, abſente Richardſon, Chief 
Juſtice. 3 Cro. 245, C 335. Swayn & a v. Stephens. S. C W. Fones 
27. In Trover the Defendant pleaded a Releaſe, Oc. And it was held 
per Holt, Chief Juſtice, That in Treſpaſs, where the Defendant pleaded 
a2 Releaſe before the Time, he muſt alſo go on with an ab/que hoc, that 
he is Guilty ad aliqubd tempus poſtea: But if he does not vary the Time, 
there needs no Traverſe'; for ſuppoſe you alledge the Treſpaſs ſuch a 
Day, and the Defendant juſtifies as to that Day, the Plaintiff may ſhew 
another Day, and it is no Departure, for the Defendant has occaſioned 
this; and there is a great Difference between a Bond and a Treſpaſs : If 
the Declaration lays the Bond to be dated on one Day, the Replication 
cannot ſay it was dated on another; but in Treſpaſs the Plaintiff may 
depart. as Occaſion requires; ſed adjournatur. 1 Salk. 222. Webley v. 
Rata fk 51 49901009008 R115 N | 
28. In an Action upon the Caſe upon a Trover and Converſion to his 
_ own Uſe, per venditionem quibuſdam hominibus ignotis; the Defendant 
pleaded," That the Goods were bailed to him, to bail to F. S. to whom 
he had deliver'd them, abſaue hoc, that he did convert them to his own 
proper Uſe, per 'venditionem bominiblis ignotis. The Traverſe was held 
ill; for the Converſton to his -n Uſe, is the Cauſe and the Ground 
of the Action, and not the Selling the Goods, Sc. 2 Leon. 12. 
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29. In Trover for an Horſe, and ſelling him, and converting the Mo- 


ney to his own Uſe. The Defendant confeſſed, that it was the Plain- 
tiff's Horſe, and that one 7. Curt nal found and delivered him to the 


Defendant to redeliver it upon Requeſt: Whereupon he redeliver'd him 


to the (aid 7. C. before the Action brought, ab/que hoc, that he ſold and 
converted the Money to his own proper Uſe. The Court held, that as the 
Subſtance in this Caſe was the Converſion, it might well be traverſed ; but 


as the Defendant had taken a Traverſe to the Converting the Money to 


his own Uſe, which was not materially. alledged in the Declaration, but is 


ſuperfluous, and as the Defendant by his Traverſe hath made it Part of 
the Iſſue ; the Traverſe therefore is ill in that Point; and the Demurrer 


being upon the Traverſe, it was adjudged for the Plaintiff. 1 Cyo. 554. 
Kynnerſley v. Barnard. 5 ry A, | ; 
30. In an Action upon the Caſe, the Plaintiff. declared in Trover for 


a Bag of Money, and the Converſion of it: The Defendant pleaded, that 


the Bag of Money was delivered to him as a.Pawn to keep until A. and B. 


were agreed which of them ſhould have it; and pleaded further, That A. and 
B. were not yet agreed who of them ſhould have it; for which Cauſe he 


kept it, abſque hoc, that he converted it to his own Uſe ; upon a Demurer 


in this Cafe it was held, that the Converſion was traverſable. See the 


| ſame Caſe, 4 Ed. 6. Br. Action upon the Caſe, 113. So here Fenner agreed 
with Jars... d ik 2 25, | OW 

31. Galiard brought an Action upon the Caſe againſt Archer ; wherein 
the Plaintiff declared, That he himſelf was poſſeſſed of certain Goods, which 
by Trover came to the Hands of the Defendant, who had converted them 


to his own Uſe. The Defendant pleaded, That before the Trover ſuppoſed, 
one A. was poſſeſſed of the ſame Goods as of his proper Goods, and fold 


them to the Defendant ; and that he had not any Notice that the ſaid 
Goods were the Goods of the Plaintiff ; upon which the Plaintiff de- 


murred in Law. And by Anderſon the Plea is not good; for the Plaintiff 
may chuſe to have his Action againſt the: firſt Finder, or againſt any 
other, that hath the Goods after the Sale, Gift, or Trover: And it hath 


been held by ſome, the Defendant having the Goods by Sale, might tra- 
verſe the Finding. See Cantr. 27 H. 6. 13. a. And that in Detinue, where 


the Plaintiff declares of a Bailment, the Defendant may ſay, That he 


found them, and traverſe the Bailment.. 39 H. 6. 37. by Moyle: And by 
IWyndbam, Juſtice, the Defendant may traverſe the Propety of the Goods 


in the Plaintiff. 12 E. 4. 11. 1 Leon. 180. Galliard and Archer's'Caſe. 


32. In an Action of Trover for a Gelding, the Caſe was: One Porter 
ſtole this Gelding from the Plaintiff, and ſold it to the Defendant in 
open Market, by the Name of. Leiſter, and it was entred ſo in the Toll- 

| Book, that Leiſter ſold him. The Queſtion was, If this Alteration of 

the N ame ſhall not make any Alteration of the Property, altho' the Sale 


was in open Market? #yndbam and Rhodes, Juſtices, held this to be no 


good Sale to bar the Plaintiff, and grounded their Opinion on the Sta- 


tute of the 2 & 3 Phil. M. c. J. which Provides, That no Property of 


ſtol'n Goods ſhall be altered that are ſold, unleſs the Name and Surname of 
the Parties to the Sale be written in the 'Toll-Book : And ' Shuttleworth 
moved, That it ſhould be in the Market, and walked up and down there 
for an Hour together, which is not ſer forth by the Defendant in his Bar.' 
But the Juſtices ſaid, That ſuch ſpecial Plea need not to be, but it ſhall 
be intended. Owen 27. Gbbs's Caſe. Ge 02 48 

33. In an Action upon the Caſe, on 'Trover and Convetſion of ſixteen 
Broad Clothes; the Defendant pleads, That before the Time of the 
Trover and Converſion, one Morrice was poſſeſſed of thoſe Goods, and ſold 
them to the Defendant; and before he had Notice that they appertained 
to the Plaintiff, he ſold them to J. S. the which Matter, Se. and it was 
thereupon demurred, 1 Cro. 480. Gybſon v. Garbyn. But it does not appear 


4 £ 


what was done thereon; but according to the Caſe, in 2 Julſt. i345 299. 
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the Sale made Covin, Sc. and it was tried in the County of H. and 


to have been by a Jury of the County of Hert. or at leaſtwiſe by a Jury 


bing v. Sherman, Goldſ. 158. S. C. 


of the King, for a Diſtreſs upon a Plaint in Curia Manerii, and ſold them; 


Subject or Alien; and that the Priſage was a tempore cujus, Ec. anſwered 
following, viz. Out of every Veſſel, importing into any Port, or other 


tranſmarinis, and of that or de aliquo vaſe inde vini prædid“ unloading a 


of Chief Butler, to him the King, his Heirs and Succeſſors, with all the 
Chief Butler for the Time being uſed and accuſtomed by himſelf or 
Deputy, to collect and receive to the King's Uſe the ſaid Priſage, due as 


nuavis, loaden with 20 Tuns of Wine, came to the City of Exeter afore- 


Plaintiff's Wine, adtunc exonerat” ſuerunt ex navi pred” per quod two Tuns 


to the King's Uſe convert and diſpoſe, prout ei Lene licuit; 2 eſt: endem 


G boc paratus eſt verificare ; To this I lea tho four Exceptions were taken; 


tingbam, the Defendant pleaded, I hat he recovered againſt the Plain. 


e 


adings and Obſervations 


of Holman and Karritſtey, the Defendant ought to have traverſed the 
Plaintiff*s Property. ee RU Bak Ot 200 
34. An Action of Trover at Paxton, in the County of Hunt. the De. 
fendant pleads a Bargain and Sale at Rayſton in the County of Hert. in 
the Market there, whereby he after converted them at P. in the County 
of H. The Plaintiff faith, That he was poſſeſſed of thoſe Goods at b. 
in the County of H. and that J. S. there ſtole them from him ; and by 
Covin betwixt him and the Defendant, at P. in the County of H. he 
ſold them to the Defendant, as he had pleaded. The Iſſue was upon 


found for the Plaintiff; and it was moved to be a Mis-trial, for it ought 


of both Counties. And of that Opinion was Gawdy. But the other 
Juſtice econtra; for the Sale is confeſſed, and the Iſſue is upon the Covin, 
which is well tried by a Jury of the County of Hertf. where it was al. 
ledged. And it was afterwards adjudged accordingly. 1 Cro. 510, Har. 


: 35. In Trover, the Defendant pleaded, T hat he took tliem as Bailiff 


and it was thereupon demurred, and adjudged ill; for upon a Diſtringas, 
the Cattle ſhall not be ſold, eſpecially in a Court-Baron, altho' it were 
in the King's Court. 2 Cro. 255. Gomerſal v. Wyats. S. C. Telv. 194. 

36. In Trover and Converſion for two Tun of Wine, the Defendant 
pleaded, That the King, Jure Corone, was ſeiſed in Fee of the Priſage of 
all Wines imported ex partibus tranſinariuis, by any Perſon, whether a 


to the King, his Progenitors, their Farmers or Deputies, in the Manner 
Place within this Kingdom, 20 Tun of Wine for any Perſon à partibus 


Tun, and out of every Veſſel ſo importing 20 Tun of Wine for any 
Perſon into any Port or other Place within this Realm; and inde ſen de 

aliquo inde vaſe predict“ diſonerat” two Tun of Wine, viz. one before the 
Maſt of ſuch a Ship, and the other behind the Maſt ejuſdem navis ; and 
that the King being ſo ſeized, before the Time that two Tuns came to the 
Defendant's Hands, as the Plaintiff ſuppoſes, viz. 21 Sept. Anno 5. by | 
his Letters Patent, hic in Cur? prolat', granted to Sir T. Waller, the Office ! 


Fees, Cc. who was conſtituted thereby Chief Butler, Habendum, Gc. for 
Life, to be exerciſed by him or his Deputy, & wterius dicit, that the 


aforeſaid: And alſo, That the ſaid 13th Day of April, Anno 7. que dam 


ſaid, a partibus, Oc. ſcilt a Villa de Bourdeaux in Gallia ; and that at the 
City aforeſaid, nine Tuns and a Half of the ſaid 20 Tuns, being the 


of Wine were due to the King for Priſage; and being legitime conſtitutus 
Deputy to Sir T. Waller, tunc & adbuc Chief Butler, & per ejus præceptum 
the aforeſaid two Tuns Vini præd. pro prifagio dicto 13 die April. anno 7. 
præd. at the City of Exeter, to the Uſe of the King did take, and them 


Gonverfio, Oc. that the Plaintiff ſuppoſes to be to the Defendant's Uſe, 


yet the Plea was held good. Telv. 198. Kenicot v. Bogan. And'this was 
the Caſe that the late Lord Chief Ju ſtice Holt held, Thar it was the only 


good Special Plea extant in our Books Salk. 166. 
37. In Trover and Converſion of Goods at D. in the County of Not- 


0 $ tiff 
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tiff a Debt of 20/7, by Bill in the King's Bench, and thereupon had a 
Fieri facias directed to the Sheriff of Jork, who apud Wakefield, in Com. 
Eborum, ſeiſed thoſe Goods, and delivered them unts him in Satisfaction 
of this Execution; and ſo juſtifies the Converſion. And it was there- 
upon demurred, and without Argument ruled, That the Pleading was ill. 
Firſt, Becauſe he ſhewed not where the Queen's Bench was at the Time 
of the Recovery. It being a Court removable; as 5 Ed. 4. 8. is. Sex 
condly, the Trover and Converſion is ſuppoſed to be in the County of 
Nott. and he juſtifies in the County of 293rk, without traverſing, Gs. 
Thirdly, The Sheriff upon a Writ of Fieri facias cannot deliver the De- 
fendant's Goods to the Plaintiff in Satisfaction of his Debt. Wherefore 
it was adjudged for the Plaintiff. 1 Cro. 504. Thomſon v. Clerk. Noy 
6 SIE 5:12 ga OT EE . 
; 38. In Trover of Goods, the Defendant juſtifies, as Servant to the 
Sheriff of Middleſex, becauſe the Plaintiff had ſtol'n thoſe Goods, and 
carried them to D. within the County of Middleſex ; at which Place the 
Defendant ſeiſed them ut Bona waviata; and without Argument it was 
adjudged for the Plaintiff; for he ought to alledge a Felony committed; 
and, that the Goods were waived, by the Felon : But it is not alledged 
that the Felon waived them. Wherefore it was adjudged ut ſupra. 1 Cro. 
611. Davies's Caſe. 535% OO 2 
39. To an Action of Trover and Converſion of Goods in London. The 
Defendant juſtified, for that one Robert Baſh was ſeiſed in Fee of 26 
Acres in Stanſtead, in the County of Hertford, and granted a Rent- 
Charge to Robert Baſh, his Executors and Aſſigns of 16 J. per Annum, 
during the Life of Frances, the Wife of Robert Baſh; which Robert Baſh 
died Inteſtate, and Frances his Wife was Adminiſtratrix unto him; and 
the Defendant, as her Servant, took a Diſtreſs in the ſaid 20 Acres, for 
the ſaid Rent, by the Command of the ſaid Frances, and impounded 
them there, and traverſes the Taking and Converſion of them in any o- 
ther Place. And it was thereupon demurred, and all the Court held the 
Plea to be ill; for the Inducement to the Traverſe (which ought always 
to be good) is not a ſufficient Cauſe of Juſtification for the Taking of the 
Diſtreſs ; for this Rent was determined by the Death of Robert Baſh, be- 
cauſe there cannot be an Occupant of Rent. And the Feme is not Af- 
ſignee by her taking of Adminiſtration ; for none can make 'Title to a 
Rent to have it againſt the Ter-tenant, unleſs he be Party to the Deed, 
or conveys a ſufficient Title under it. Wherefore it was adjudged for 
the Plaintiff. And whereas an Exception was taken to the Plea, becauſe he 
traverſed the County, the Court did not ſpeak thereto ; for that they 
reſolved the Subſtance of the Plea to be inſufficient. x Cro. 901. Salter v. 
Butler. Noy 46. S. C. Telv. 9. S. C. Moor 664. n ae, 
40. In Trover and Converſion, the Plaintiff declared, That whereas hie 
was poſſeſſed of a Bag of Hops, and a Bag of Flax, to the Value of Ec. and 
that the DefendantFfound them, and the third Day of Odober converted 
them; and the Defendants pleaded, That Sandwich is an ancient Village, 
and that the Cuſtom of Foreign Attachments is uſed there as in London, and 
that theſe Goods were loſt upon Default in November, and traverſed ; abſque 
_ bo: that they were Guilty of any Converſion in October, or at any other Time 
or Day than the Times before, which are contained in the Declaration, That 
the Defendants were not Guilty before, (Scil.) October; Upon which the 
Flaintiff demurred, and Judgment was given for the Plaintiff, altho' it 
was objected, That the Juſtification here, by the Cuſtom aforeſaid, had 
taken away the Property; and as the Plaintiff would be barred in Detinue, 
ſo he is in Trover: But the Court was of the contrary Opinion, That 
the Defendant's Plea in Bar here ſhall not be good without a Traverſe; 
and as it is, the Time is not made material, but any Time before is ſuf- 
feient. Het. 166. Green v. Bronker and Greenftead. Y 1 38 
N T3 78.” Ob» 3 
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is now brought) for the Sum then in Demand, to which the then Defen. 


\ Readings and Obſervations 


41. In an Action upon the Caſe for a Trover, the Defendant after 
an Imparlance pleaded an Outlawry of the Plaintiff; and it was holden 
by ſome to be a good Bar, and therefore it may be pleaded after Impar. 
lance; as 16 E. 4.4. in Debt upon Specialty; but not in Debt upon à 
Contract, Treſpaſs, Battery, Impriſonment, Gc. for ſuch Matters the 
King ſhall not have by Outlawry. Q. F ibis be Law. 3 Leon. 235. Mark. 
ham and Pitts's Caſe. . 
42. In an Action upon the Caſe, the Plaintiff declared, That he was 
poſſeſſed of certain Chattels, which came to the Defendant by Trover 


the Defendant pleaded, That heretofore the Plaintiff brought Debt { 


gainſt the now Defendant, and demanded certain Monies ; and declared, 
That the Defendant bought of him the ſame Goods (whereof the Action 
dant waged his Law, and had his Law, by which 71bi! Capiat per breve, 
Sc. was enter d; and demanded Judgment, if, Sc. And by Vyndbam 
and Rhodes, Juſtices, The . ſame is no good Bar in this Action; for the 
waging of the Law, and the doing of it, utterly diſproves the Contract 
ſuppoſed by the Declaration in the ſaid Action of Debt, and then the 
Plaintiff is not bound by the Suppoſal of it, but is at large to bring his 
Action; and ſo Judgment was given for the Plaintiff. 2 Leon. 3) I. Sands 
and Cagnard's Caſe. | : ” 
43. Trover and Converſion in Communi Banco; the Defendant pleaded 
Judgment in Banco Regis upon Special Verdict in Treſpaſs for the ſame 
Goods; and that the Goods in the one and the other were the ſame, and 


Converſion and Taking the ſame, &c. The Plaintiff demurred ; and upen 


Argument the whole Court were of Opinion, That it was a good Bar, 
upon the Authority of Ferrer's Caſe ; and that notwithſtanding the Caſe 
of Putt and Royſton, in Banco Regis, adjudged by Pemberton contra; 


- which Caſe my Lord Chief Juſtice Pollexſen ſaid he was never ſatisfied 
with, and as he remembred a Writ of Error was brought, and the Judg- 


ment queſtioned ; but afterwards agreed, 'That he ſaw no Difference be- 
tween a General and a Special Verdict. However they all thought a 
Judgment in the one a Bar to the other; for that the Actions were of 
the ſame Nature: And Judgment was given for the Defendant. Shiv. 

146. Lechmore v. Toplady, 9 ap. 1 x | 


44. Action of Trover of certain Plate; the Defendant pleads, That 


at another Time the Plaintiff had brought his Action for this ſame Plate 


againſt F. S. ſuppoſing the Converſion to have been done by him. And 
in that Action had Judgment to recover 201. Damages, and had F. &. 


in Execution for the Damages; and avers, That it is for the ſame Goods, 
and for the ſame Trover and Converſion ; and it was thereupon demur- 


red. And after Argument by Clerk for the Plaintiff, That it was not an 
Plea ; becauſe they having Judgment, and the Party's being in Execu- } 
tion, is not any Satisfaction unleſs the Money be paid; and then with- 


out Satisfaction it is not any Plea in Bar of this Action: As in Debt againſt 


two, by ſeveral Precipe's, upon one Obligation, Judgment and Execu- 
tion againſt one is no Plea for the other without Satisfaction. And Ex- 


ecution of the Body is not any Satisfaction; as 33 H. 6. 47. 4 H. 7. 


29 H. 8. Title Executors 132. 14 H. 4. But all the Court held the Plea 
to be good; for the Cauſe of Action being againſt divers, for which Da- 
mages incertain are recoverable; and he having Judgment againſt the one 
for Damages certain, that which was incertain before, is reduced i rem | 
Fudicatam, and to Certainty, which takes away the Action againſt the | 
others. And therefore Popham ſaid, If one hath Judgment to recover in 
Treſpaſs againſt one, and Damages certain, altho he be not {atisfied, yet 
he ſhall not have a new Action of Treſpaſs. By the fame Reaſon econtra, 
If one hath a Caufe of Action againſt two, and obtain Judgment againſt 
the cne, he ſhall not have Remedy againſt the other; and the * 
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That he hath the one in Execution for this Cauſe, is not an Anſwer to 
the Purpoſe; and the Difference betwixt this Caſe, and the Caſe of Debt 
upon an Obligation againſt two, is, becauſe there every of them is 
chargeable and liable to the intire Debt; and therefore the Recovery 
againſt the one, is no Bar againſt the other until Satisfaction. And Fenner 
ſaid, That in Caſe of a Treſpaſs, after the Judgment given, the Property 
of the Goods is changed, ſo as he may not ſeize them again : Wherefore 
by all the: Court, it was adjudged for the Defendant. 2 Cro. 13, Brown 
v. Wooton. Moor 162. 7 1855 E 


45. Action of Trover of divers Trees, apud D. in the County of Sur- 


rey; the Defendant pleads, That Queen Mary was ſeiſed in Fee of the 
Manor of D. in the County of Suſſex, where thoſe Trees were growing, 
and granted it to the Defendant in Tail, whereby he was ſeiſed thereof z 
and that F. S. cut the ſaid Trees and granted them to the Plaintiff, 


who loſt them, and the Defendant found and converted them, Sc. The 


Plaintiff replies, De iujuria ſua propria, &c. And thereupon Iſſue was 


joined. Coke moved, That the Replication was ill; for De iujuria ſua pro- 
pria is not any Plea, where the Defendant makes Juſtification by claim- 
ing an Intereſt in the Freehold to himſelf; as 16 Ed. 4. 4. 44 Ed. 3. 18. 
and 14 H. 4. 32. is upon the ſame Reaſon. But where one claims not 
any Intereſt, but juſtifies by Command or Authority derived from an- 
other, it is otherwiſe: And of that Opinion was the whole Court. 
Wherefore a Repleader was awarded. 1 Cro. 539. Archbiſhop of Canter- 
bury v. Kemp. I rs ve e On” Wy: 

46. In Trover the Defendant pleaded, the now Plaintiff had brought 
an Action for the ſame Things againſt T. S. and obtained Judgment and 
Execution, and avers they were the ſame Things; and on Demurrer 
Judgment was given for the Defendant. ' And a Diverſity was taken by 


the whole Court where the Demand and Recovery is of a Thing certain, 


or of one that is incertain ; for if two are jointly and ſeverally bound in 
a Bond of 1001. there Recovery and Execution againſt the one, is no 
Bar to an Action againſt the other; for it is no Satisfaction of the 1 00 /. 


4 H. J. 22. But where two commit a Treſpaſs which lies intirely in 
Damages, there a Recovery and Execution againſt the one is a good Bar 


againſt the other: Nay, twas agreed, That the very Judgment was a 
ſufficient Bar, quia tranſit in rem judicatam ; and the Incertainty is reduced 
by the Judgment to a Certainty, and fo altered and changed from what 
it was ; therefore the Plaintiff cannot reſort back to the Original Incer- 
tainty of the Thing demanded ; ſo is Judgment in Battery againſt one a 
good Bar to an Action brought againſt another for the ſame. Zelu. 62. 


See other Caſes concerning the Plea in this Action, in the following 


e 3 
Hetley 49. Hedges v. Franklyn. - ] 2 Mod. 63. Stubbins v. Bord and o- 
62. Panton v. Haſſel. _ -*-.thefs: 
166. Green v. Bronker and o- Stile 331. Rogers v. Done. 
| thers. i 3 Cro. 25. Laicon v. Barnard S. C 
3 Cro. 157. Lynnet v. Wood. 1 Hutton 81. 
35. Lacon v. Barnard. II Rich. 2. Tit. Treſpaſs 1). 
245. Swayn v. Stephens. 40 Ed. 3. fol. 23. 


2 Keb. 57. Skennington v. Reynolds. 46 Ed. 3. fol. 18. 
437, Denye v. Perry. 14 H. J. fol. 12. 


3 Keb. 127, Dakers v. Dunkin. 44 Ed. 3. fol. 2. 5 
333. Ireton v. Newton. 3 Mod. 194. Beck v. Thyrwit, 
709. Aſtrey v. Ballard. _ | Stile 118. Coles v. Sb ſye. 


1 vo, 539. Archbiſhop v. Kemp. 2 Leon. 117. Sands v. Brocas, 
I Cro. 667, Ferrers & al v. Arden. | 1 Co. 485. Comyns v. Bowyer, 
e 5 „ $0W 


ee and Dvtervarions| 


2 Cro. 165. Fobns v. Williams. 2 Cro. 68. Taylor v. Chambers. 


nm. 


1 Cro. 454. Palmer v. Welle. | x Keb. 305. Trin. 14 Car. 2 
5 Co. 83. b. Goldsb. 158. Danver's Abr. 25. © | 


Sixthly, Ok the Trial, and Evidence, 


1. Where many are concern'd in the taking Goods, and an Action js 
brought againſt one or more, it is ſaid, that one of them concern'd in 
the Taking, may be admitted as an Evidence againſt the Reſt, Comb. 36). 
Dockwray v. Dickenſon. TL | 3 wi | 
2. In Trover, the Defendant can't give a Releaſe in Evidence, but he 
ought to plead it. Comb. 473. Kingſton v. Read. Quere de hoc. 

3. In Trover by an Adminiſtrator on the Inteſtate's Poſſeſſion, the De- 
fendant can't give in Evidence a Will on the General Iſſue ; otherwiſe if 

it is on the Adminiſtrator's own Poſſeſſion. - 1 Sa/k. 285. Far. 141. 
4. In Trover and Converſion, where there could be no Trial by Rea- 

ſon of a Fault in the Habeas Corpora. 1 Ven. 297. Anonymus. 
5. In Trover at Niſ prius, before Holt Chief Juſtice, upon Evidence 
the Caſe was this. A Carpenter ſent his Servant to Work for Hire to the 
Queen's Yard, and having been there ſome Time, when he would go 
no more, the Surveyor of the Yard would not let him have his Tools, 
pretending a Uſage to detain Tools, to enforce Workmen to continue til! 
the Queen's Work was done; and a Demand and Refuſal being proved 
at one Time, and a Tender and Refuſal at another, Holt Chief Juſtice 
ſaid, That the very Denial of the Goods to him that hath a Right to 
demand them, is an actual Converſion, and not only Evidence of it, as 
| has been holden; for what is a Converſion, but an Aſſuming upon ones ſelf 
85 5 the Property and Right of diſpoſing of another's Goods; and he that 
1 takes upon himſelf the Right of Diſpoſing of them, is guilty of a Con- 
verſion ; ſo the Taking and Carrying away another Man's Goods is a Con- 
verſion. So if one comes into my Cloſe, and takes my- Horſe, and 
rides him, that is a Converſion ; And here, if the Plaintiff had received 
#1 the Goods, upon their being tender'd, notwithſtanding the Action would 
13 have lain upon the former Converſion, and the Plaintiff's having his 
1 N Goods afterwards, would go only in Mitigation of Damages, and he had 
no regard to the pretended Uſage, but compared it to the Doctrine a- 
mong the Army; That if a Man comes into the Service, and brought his 
"i : own Horſe, that the Property thereof was immediately altered and veſted 
4 . in the Queen, which he had already condemned. And in this Caſe one 
7 | of the Particulars in the Declaration being ill laid, the Defendant was 
19 TE found Not guilty as to that, and Guilty as to the reſt. Mod. Ca. 212. Bald- 

win v. Cole. 1 3 Yb. | 
6. In an Action of Trover and Converſion which was brought for 
Oats, Ec. the Caſe upon Evidence appear'd to be, That certain Treſ- 
paſſers had taken theſe Oats from the Plaintiff, and brought them to the 
Mill to make into Oatmeal ; and the Plaintiff came to the Miller before any 
Thing done, and demanded the Oats as his, and forbid him to proceed 
to make it into Oatmeal, but the Miller did proceed for all that, and 
made it into Oatmeal. And the Judge held it to be a Converſion in the 
Miller, and directed the Jury accordingly ; altho' it was urged by the 
Council for the Defendant, That a Miller was a Publick Officer, and did 
but his Duty in this Caſe. And in this Caſe it was held further, that if 
A. takes Goods from me, and theſe afterwads come to the Hands of 
B. by his buying them, or otherwiſe, and he converts them to his Uſe, 
B. ſhall not be charged to me without a new Demand made of them unto 
him, and a Detention afterwards. Clayt. 57. Holdſworth's Cafe, Mod. 
460, 1 Cro. 495. Golds. 152. NR 
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not be pleaded. Fareſl. 99. Wortley Montague v. Sandwich. 
8. In an Action of Trover and Converſion, upon Not guilty the Evi- 
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by the Conſent of the Heir, who uſed them; afterwards ; and within ſix 
Years of the Action brought, the Executor demands the Goods, and 
the Heir refuſed to let him have them; whereupon this Action of Tro- 
ver was brought, and the Statute of Limitattions was pleaded; And it 
was adjudged, that the Uſing the Goods before the Demand, was no 


Converſion or Evidence of it; for it was with the Conſent of the Execu- 


tor till then; and the Demand being within fix Years, the Refuſal whicti 
enſued it is the only Evidence of a Converſion in this Caſe, and that 
being within the ſix Years, tho' the 'Trover was before the Statute, can- 


dence was, that the Goods were taken and fold, by Virtue of a Com- 
miſſion of Sewers ; and it was ruled, that this Matter might be well givert 
in Evidence, upon Not guilty pleaded ; as detaining of Beafts in a Mar- 
ket for Toll. Alleyn 62. Combs v. Cheyney. | h : | 


9. A Denial to deliver Goods, which the Defendant hath in his Poſſeſ. 


ſion is Evidence unleſs it be in Trover, for a Thing in the open Fields, which 


the Plaintiff might have taken; but the Finding of its being denied by 4 
Verdict, is not of it ſelf ſufficient for the Court to conſtrue it a Conver- 
ſion; but it is ſaid that it is good Evidence to a Jury of a Converſion. 


1 RolPs Rep. 59. Iſaack v. Clarke. 


In this Caſe of Jſaack v. Clarke, It will be very proper to ſtate the 


| Caſe, and take Notice of the ſeveral Points reſolved therein. The] ury 
found by a Special Verdict, that one Adams liad a Judgment againſt one 


Lewis, and againſt one MWatkius, and another that were his Pledges, in 
the Court of the City of Exeter; and the Defendant Clarke being the 


Serjeant at Mace of the City, after a non eft inventus returned againſt. 
Lewis, came to the Houſe of Watkins, to levy an Execution of the Debt 
upon certain Buts of Wine, and by Virtue of a Heri facias ſeiſed them; 
and the Plaintiff being there ſaid to Clarke, I deliver to you this Bag of 


Money, in which was 221. as in the Declaration, with an Intent, that you 


ſhall keep it till the next Court, only for a Delivery of the Wine aforeſaid to the 
{aid Clarke that Day upon Requeſt, if Watkins do not obtain a Forbearance of 


the Debt of the Plaintiff Adams. But Watkins did not obtain ſuch For- 


bearance, nor was the Wine redeliver'd, or any thing done at the next 


Court ; and afterwards the Plaintiff demanded the Bag of Money, and 
Clarke refuſed to pay it. Upon this Caſe two Queſtions aroſe. 1. Whe- 
ther 1/aack hath a Right to have the Bag of Money, or no. 2. Admitting 


that he has, yet whether he has not miſtaken his Action. Haugbton, as 
to the firſt Point was of Opinion, 'That the Plaintiff hath no Right to a 


the Bag, inaſmuch as it is found that the Serjeant ſeiſed the Sack, Ge. 
and it appears he did not take them out of the Poſſeſſion of the Owner, 
but had this Bag of Money as a Pledge, that the Goods ſhall be rede- 
liver'd upon Requeſt at ſuch a Day; yet notwithſtanding, tho? the De- 
fendant does not make a Demand, at the Day, yet the Plaintiff ſhall not 
have the Bag of Money, till the Serjeant hath the Buts redetiver'd to him ; 


for the Requeſt at the Day is not material, but he might requeſt it at any 
Time afterwards; as if a Man pawns Goods to be redeliver'd ſuch a 
Day upon Requeſt, if he does not requeſt the Goods, on that Day he 


may do it at any Time afterwards ; as to that firſt Point, Doderidge was 


of another Opinion, and that as there was no Requeſt on that Day the Pri- 


vity of the Bailment. was determin'd. Croke was of the fame Opinion 
with Haughton, as to that Point. But Cook ſaid, he ſhould be of the Opi- 


nion of his Brother Haugbton, if there was no more in the Caſe than was 


mention'd by him; but here ſays he, the Plaintiff hath a good Right to 


the Sack; for as the Heri facias was returnable at the next Court, ſo 


J. Upon a Motion for a new Trial, the Caſe appeared to be this; an 
Executor ſeveral Years before, had left ſome Hovſholdſtuff in the Houſe; 


eadings and Obſervations 


that the Serjeant might have ſold the Sack at any Time, before the Da 
of the Return, but when the Day is paſt, his Power of ſelling is deter. 
mined. And here it appears to be paſt, and it could be to no Purpoſe 
for the Serjeant to have the Sack deliver'd him, when he can do nothing 


with it; and if his Power had not been determined, tis true a Requeſt 


at that Day would not have been material. As to the 2d Point, the 
Queſtion was properly divided into three Parts. 1. Whether Trover and 
Converſion would lie upon a Bailment. 2. Whether the Denial of the 
Money without any Thing more, was a Converſion. 3. If all be adjudged 
againſt the Defendant, yet whether upon this Verdict the Plaintiff coulg 
have Judgment againſt the Defendant. In the Argument of this Cafe 
divers Points were ſpoken to, whether the Bailment is traverſable, of the 
Nature of an Action of Detinue, and its Difference from an Action of 
Trover, where the Privity of the Bailment is determined; where a Man 
ſhall have Advantage upon a Special Plea, which he could not have upon 
Not guilty, where an Action of Treſpaſs or 'Trover will not lie againſt 
the Perſon to whom Goods are bailed, and where it does, where the De. 


nial ſhall or ſhall not be deem'd a Converſion; and the Difference be- 


tween Money in a Bag and out of a Bag; but upon the Whole, Judg- 

ment was given againſt the Plaintiff. 7 . : 
10. Where the Selling the Goods was adjudg'd not to be a Matter 

iſſuable. 1 Anderſon 20. the Lord Mountague againſt the Counteſs of 

Worceſter. : . „ 3 

11. An Action of Trover was brought for five Cows; upon Not guilty 

pleaded, a Special Verdict was found, that one Blegrave was poſſeſſed of 


thoſe Kine, and put them to Paſturage with the Defendant, and agreed to 


pay him twelve Pence for every Cow weekly, as long as they remained 
with him at Paſture; and that afterwards Blegrave ſold them to the 
Plaintiff, and he required them of the Defendant, who refuſed to deliver 
them to the Plaintiff, unleſs he would pay for the Paſturage of them for 
the Time they had been with him, which amounted to ten Pounds. Af- 
terwards one Forſter paying him the ſaid ten Pounds, by the Appointment 
of Blegrave, he delivered the five Beaſts unto him ; and if ſuper totam ma- 
teriam he be guilty, they find for the Plaintiff and Damages twenty-five 
Pounds; and if, &c. then for the Defendant. Jones and Croke (abſentibus 
ceteris Fuſticiariorum) conceived, that this Denial upon Demand and De- 
livery of them to Forfter, was a Converſion ; and that he may not detain 
the Cattle againſt him who brought them, until the ten Pounds be paid, 
but is put to his Action againſt him, who placed them at Paſturage. 


And it is not like to the Caſes of an Innkeeper or a Taylor; they may re- 


tain the Horſe or Garment delivered to them until they be ſatisfied ; but 
not when one receives Horſes or Kine, or other Cattle to Paſturage, 
paying for them a weekly Sum, unleſs there be ſuch an Agreement be- 
twixt them. Whereupon a Rule was given, that Judgment ſhould be 
entred for the Plaintiff. 3 Cro. 271. Chapman v. Allen. „ 
12. In an Action of Trover and Converſion, nothing was proved but 
a tortious Taking of the Cattle by way of Treſpaſs, and driving them a- 
way; and it was ruled a good Ground for this preſent Action, and a 
Converſion ſhall be intended; otherwiſe when he comes to them by Tro- 
ver, there an actual Converſion ſhall be proved. Cl. 112. Beckwith v. 
Elſey, 2 Hd. 264. Bruen v. Roe, agrees as to the firſt Point, but ſays, 


That where the Defendant comes by the Goods by Trover, that an 
actual Demand muſt be proved. | 


13. In an Action of Trover, Ec. to prove the Converſion, it was of- 
fered, that the Plaintiff did demand Satisfaction for the Corn; and it 


vas ruled good Evidence, the Demand being to the Party himſelf who 


took the Corn; tho? the Corn itſelf was not demanded, but Satisfaction, 
od nota. Clayt. 122. Rookeby's Caſe. 
pant 1 | 
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134. A. brought an Action upon the Caſe, and declared, That the 
Dean and Chapter of Weſtminſter, did leaſe unto, him a Houſe for Years 
by Deed, indented, of which Indenture he was poſſeſſed, and afterwards 
loſt it; and by Trover it came to the Hands of the Defendant, who ſold 
it, and converted the Money thereof coming to his own Uſe; the De- 


fendant pleaded Not guilty, and the Plaintiff gave in Evidence, that the 


{aid Leaſe was made to him, and to one B. and that the ſaid Indenture was 
deliver'd to the ſaid B. and that was agreed to be the Poſſeſſion of them both; 
and afterwards B. died, and afterwards A. the Plaintiff was the ſole Owner 
of it; and that was holden to be good Evidence on the Part of the Plain- 


tiff; and if the Plaintiff can prove the other Part of his Declaration, 7. e. 


That the Indenture came into the Hands of the Defendant, and that he 


ſold it, that then he ſhould recover. But it was given in Evidence on 


the Defendant's Part, that the ſaid B. ſold to the ſaid Defendant his 
Part and Intereſt in the ſaid Leaſe, and alſo the ſaid Indenture; ſo as 
now he is become Tenant in Common with the Plaintiff, and then his 
Sale doth not give any Cauſe of Action to the Plaintiff, and that was 
holden by the whole Court to be good Evidence without pleading it; the 
Caſe went further, that A. being within Age, his Father leaſed the Lands 
for twenty Years ; and afterwards the Son at his full Age, upon the Back 
of the Indenture, did releaſe to the Defendant all his Right; and it was 


holden by Wray Juſtice, that when the Father leaſed, he did it as Guar- 


dian to his Son; and it was not any Ejectment, but it was a Leafe in 
the Behalf of the Son, although the Son might avoid it; and then when 
the Endorſement is ut ſupra, the ſame is a good Aſſignment, and after 
the Plaintiff was Nonſuit. 2 Leon. 220. 2 5 

15. In an Action of Trover and Converſion of Goods to the Defen- 
dant's Uſe; upon Not guilty pleaded, they were at Iflue ; and there an 
Inventory of the Goods was given in Evidence to the Jury, as the 
Goods were appraiſed by Upholſters. And in this Evidence another 


Point did ariſe, theſe Goods were taken in Execution, and delivered to 


the Defendant by the Sheriff; and afterwards the Owner of the Goods, 
againſt whom the Execution was awarded, made a Deed of Gift of them 


to the Plaintiff by theſe Words, He granted all thoſe Goods which were late 


put in Execution. Coke Chief Juſtice held, 'That this was not ſufficient 
Evidence. 4 Leon. 243. Arden and Goad's Caſe. 


16. In an Action. of Trover and Converſion, if the Jury find the 


Converſion upon a Bailment, yet that does not deſtroy the Action, if it 
is for a Converſion of Money in a Bag, a Denial is a Converſion, be- 


cauſe it can't be known from other Money ; but a Denial of the Deli- 


very of a Bond is not a Converſion of it ſelf; but where Money is de- 


liver'd as a Pledge, till another Thing be redeliver'd, an Action of Tro- 


ver will not lie againſt the Perſon who receives the Money, till the Thing 
for which the Money was pledged be redeliver'd. Moor 841. 

19. Where the Plaintiff had a Bill of Exchange drawn upon the Defen- 
dant, and the ſame was ſent by F. to be accepted, who kept it, and would 
not deliver it, tho the Plaintiff had indorſed the Bill, yet F. S. might be 
a Witneſs. 1 Salk. 136. Lucas v. Haynes. 5 1 5 
18. See a Special Verdict in Trover for Tithes. Telv. 43. Chambers v. 
| Maſon, and ſeveral Exceptions to the Matters found thereby. 


Concerning Evidence in Trover. 


1. In an Action of Trover for a Ship and Cargo; It was objected in 


Point of Evidence, that the Cargo was ſhipped by A. B. and Company; 
and B. being dead, the Action brought by A. only is ill, becauſe it ap- 
pears others have an Intereſt; but it was ruled, that this ought to be 
proved, and if there are others, it is Matter in Abatement, and ought to 
have been fo plea led; and a Diſtinction was made between Wn ties 

i, . | founded 
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founded upon a Tort, as this was, and a Contract where the Plea is Non 
Aſſumpſit ; becauſe upon Non Aſſumpſit it may be deem'd another Con- 
tract, but the Party may make a Tort joint or ſeveral; and if a Man 
brings Trover for a Ship, and upon the Evidence it appears he has but a 
| ſixteenth Part, it is good, and the Intereſt of the others ſhall only be 
given in Mitigation of Damages. Dockwray and Dickenſon. P. 8 of N. z. 
B. R. Skynner 640. ST, | 
2. In an Action of 'Trover brought by an Executor or Adminiſtrator, on 
the Poſſeſſion of the Teſtator or Inteſtate, it is not neceſſary for the Plain. 
tiff ro prove himſelf Executor or Adminiſtrator ; but if it be brought on 
his own Poſſeſſion, he muſt prove it, to make himſelf a Property in the 
Goods as Executor, Oc. Far. 141. | FT 
3. An Action upon the Caſe was brought for not delivering a Horſe, 
and for converting it to his own Uſe, held good after a Verdict ; but upon 
a Demurrer, Hob. was of Opinion it would have been naught. 3 Cys. 16, 
2 Cro. 150. 1 Vent. 366. 1 Had. 295. sf | 
4. An Action of 'Trover was brought for Goods, and the Proof de- 
pended upon a H. fa. and a Venditioni exponas; and becauſe they could 
not be found upon Record, Proof of them by Witneſſes was admitted as 
Evidence; ſo a Conviction of Record was proved by Witneſſes, the Re- 
cord being burnt, it being not a Matter directly in Iſſue, but only In- 
ducement to the Iſſue. Har. 323. . 5 
5. In Trover and Converſion, Iſſue was join'd, That the Horſe in 
Queſtion was bought at Dale in the County of Vork, in open Market 
there; but the Evidence was, That it was bought at S. in Lancaſhire; 
and it was holden, That this did not prove the Iſſue; and that as this is 
pleaded, the Place is material; whereas upon a General Iſſue it had not 
been ſo. Clay. 131. Anonymus. 3 T a 
6. In Trover, upon Evidence at a Trial before Holt, Chief Juſtice, 
at the Sittings in Mzddleſex, the Caſe was, The Plaintiff proved the 
Goods to be in his Poſſeſſion, and to be taken away by the Defendant: 
The Defendant ſhewed, That theſe were the Goods of Fane Blackham, 
in her Life-time; and that the Defendant had taken out Letters of Ad- 
miniſtration to her, and ſo was intitled to the Goods, Upon this the. 
Plaintiff proved, That ſome few Days before her Death, ſhe was actually 
married to him: And in Anſwer to that it was inſiſted, that the Spiritual 
Court had determined the Right to be in the Defendant; for they could 
not have granted Adminiſtration to the Defendant, but upon ſuppoſing 
there was no ſuch Marriage; and that this Sentence being of a Matter 
within their Juriſdiction, was concluſive, and could not be gainſaid in 
Evidence. And it was ſaid by Holt Chief Juſtice, That a Matter which 
has been directly determined by their Sentence, cannot be again tried. 
Their Sentence is concluſive in ſuch Caſes, and no Evidence ſhall be ad- 
mitted to prove the contrary ; but that is to be intended only in the 
Point directly tried. But otherwiſe is it, if a collateral Matter be collec- 
ted or inferred from their Sentence, as in this Caſe ; becauſe the Admi- 
niſtration is granted to the Defendant, therefore they infer that the 
Plaintiff was not the Inteſtate's Husband, as he could not have been 
taken to be, if the Point their tried had been Married or Unmarried, 
and their Sentence had been, Not married. 1 $aJk 290. Blackham's 
Caſe. | | ET 
7. In an Action of 'Trover for Money, the Caſe upon Evidence appear'd 
to be, 'That the Plaintiff's Son had a general Authority from his Father, 
to receive and pay his Father's Money. The Son took a Bill for Money 
due to his Father, and received it without a particular Authority for that 
Purpoſe; and this Receipt was with an Intent to imbezil and ſpend it: 
But he gave a Receipt as for Money had to his Father's Uſe ; and this 
Money was given to the Defendant. The 8 were, Firſt, If the 


Son could be a Witneſs in this Caſe to prove the Delivery? And Secondly, 
TC : BD Whether 
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Witneſs, his Teſtimony being corroborated by other Circumſtances; and 

that the Action was maintainable for the Father ; for that the general 
Authority that the Son had to take his Father's Money, made the Re- 
ceipt of the Money to be to his Father's Uſe, and is a good Diſcharge of 
the Debt, ſo as that the Father could not avoid the Payment, and charge 
the Ferſon that paid the Money with an Action; and then, if the Pay- 


ment was a good Diſcharge, it is reaſonable it ſhould be his Money; and 


the Poſſeſſion of the Son is the Poſſeſſion of the Father, the Son being to 


this Furpoſe as his Father's Servant; and according to this Opinion the 
Plaintiff had a Verdict, but he ſaid he was willing to have a Caſe made 


of it; but the Defendant acquieſced in his Opinion. 1 Salk. 209. | 

8. In an Action on the Caſe for a Trover and Converſion brought by 
J. S. a Citizen of Colchefier, againſt the Farmers of Toll of the City 
of London for taking of Goods; the Defendant pleaded Not guilty. Upon 
a Trial at Bar, Fones and Croke being only in Court, the Defendant 
confeſſed the Taking of the Goods for Non-payment of Toll, which the 


Citizens of London claimed by Cuſtom, and the Citizens of Colcheſter 


claimed ro be exempt by Charter of King Richard, and the Citizens of 
London proved by ſeveral Records and Entries in their Books, that the 


Citizens of Colcheſter paid Toll. And on the Evidence, the Counſel for 
the Plaintiff objected, That this was no good Evidence on Not guilty, | 


but ought to have been pleaded Specially ; to which Opinion Croke in- 
clined. Sed Jones econtra ; for it is not like a general Action of Treſpaſs, 
in that he muſt plead Specially the Cuſtom for Toll; but in an Action 
on the Caſe for Trover and Converſion, every 'Thing that proves the 
Converſion lawful may be given in Evidence on the General Iflue ; but 
the Jury was. permitted to bring in a Special Verdict if they pleaſed : 


Nevertheleſs they found a general Verdict for the Defendant ; and Judg- 


ment was given accordingly. V. Jones 340. City of Colcheſter v. City of 
London. Note; It appears by 1 Rolls Rep. 44, in the Caſe of Hill and 
Hawkes, That the Cuſtom to take the Toll may be pleaded Specially. 


9. In Trover, upon Not guilty pleaded it appeared in Evidence, that 


the Defendant was Tenant by the Curteſy of Lands in Ireland, and had 
cut down and fold the Trees of the Eſtate ; and that the Reverſion be- 
_ longed to the Plaintiff, and two others in Coparcenary: „ . a Caſe 
made for the Opinion of the Court, it was reſolved. Firſt, That in 
local Actions, as in 'Treſpaſs quare clauſum fregit, the Plaintiff cannot 
prove a Treſpaſs but where it lay, nor lay it in any other Place but where 


it is; but it is otherwiſe in Actions Tranſitory, as Trover: Ergo, here he 


may lay the Converſion here, and prove it in Ireland. Vide Stile 331. 
Secondly, One Jointenant, or Tenant in Common, or Parcener, cannot 
bring Trover againſt another; if he does, it is good Evidence to deſtroy 


the Action upon Not guilty : But if one Jointenant brings Trover againſt 


a Stranger ; in that Caſe the Defendant may plead it in Abatement, but 
cannot take Advantage of it in Evidence. 2 Lev. 113. Cro. El. 554 
1 Salk. 290. Brown v. Hedges. 

10. The Detainer of Goods from an Owner after Requeſt, is allowed 
for a ſufficient Evidence to maintain a Converſion: And Hobart ſaid, That 
_ tho! legally it were not a Converſion, yet in that Caſe it was reaſonable 

to allow it for an Evidence to prove a Converſion ; becauſe, if one Man 
have Goods of another lawfully, by Finding or Bailment, yet when the 
Owner requires them, he that had them can no longer [awfully hold 
them; and therefore when a Man ſtill detains them from another, it ar- 
gues he claims them as his own, and ſo uſes them. Hab. 187. Agar v. Life. 
9. C. not &. P. 1 Brow. 5. S. C. Hutt. 10. But that Book ſays, a Requeſt 
and Refuſal to deliver is good Evidence to prove a Converſion , but if it 
te found Specially, it cannot be adjudged a Converſion. 
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11. If the Goods were not the Plaintiff's, the Defendanr ſhall not 
plead it; but ſhall plead Not guilty, and give it in Evidence. Bro. Action 
on the Cafe: Pl. 109. . ot e 
12. In an Action upon the Caſe upon a Trover and Converſion of 200. 
deliver'd by the Plaintiff to the Defendant; and upon Not guilty pleaded. 
the Queſtion was, if Denial by the Defendant to pay it upon Requeſt, 
would bear an Action; and the Caſe of J/aac was argued, who brought 
an Action of Trover, Ec. for 200 J. in a Bag; and by a Verdict it was 
found that a Demand was made thereof, and a Denial to pay; and by 
Doderidge, it was a Converſion. p . fl ene 
13. Trover for fourteen Lemon-Trees, and the Statute of Limitations 
pleaded. On Evidence at Niſi Prius, coram Holt, Chief Juſtice, it ap- 
peared, The Plaintiff obtained Leave from my Lord Brudenell above fix 
Years before to have the Trees ſtand in his Garden at Twittenbam ; and 
that his Lordſhip's Gardener might take Care of them. After my Lord 
ſold his Garden, with all his Trees therein, to my Lord Portland; who 
afterwards {old the Garden, and whatever he had from my Lord Bude. 
nell, to the Defendant, and a Demand and Refuſal within fix Years 
proved upon the Defendant. 43h; N 
| Here it was objected, 1. That the Gardener, who received the 
Trees firſt from the Plaintiff, and continued Gardener all along, and 
looked after and reared the 'Trees, could not be a Witneſs ; for that he, 
in caſe he proved a Title in the Plaintiff, could hereby intitle himſelf to 
an Action for his Labour and Skill employed in rearing up the Trees; 
whereas if it went for the Defendant, he was to have nothing. 

But this was over-ruled by Holt Chief Juſtice, Becauſe if the Gardener 
took Care of them as my Lord Brudenell's Servant, he was to have no- 
thing for his Pains from the Defendant. 7 1 

2. If my Lord only gave the Gardener Leave to do it for the Plain- 
tiff, the Gardener then was ſo far the Plaintiff's Servant; and it was 
never douhted, but a Servant was a good Witneſs for his Maſter. 
Hie allo held, That theſe Trees being in Boxes, and ſeparate from the 
Freehold, could not paſs by the Grant of the Garden, nor by the Words 
(all his Trees therein); for they were not his Trees; that is, my Lord 
HBrudenell's. Nay, It would be hard to comprehend them by Conſtruc- 
tion within the Grant, if the Words had been (all the Trees in the Gar- 
den), without there were a Schedule of the Trees intended to paſs, and 
the Plaintiff's Trees mentioned therein ; but he agreed, if they had been 
conveyed by my Lord Brudenell's Grant, that had been a Converſion ; 
and being above ſix Years, the Iſſue would be againſt the Flaintiff. 

And beſides that, the Grant of the Garden was a Determination of the 
Licenſe given to the Plaintiff; and that the Grantee might diſtrain the 
Trees Damage-feaſant, but he having not done fo, but ſuffered them to 
continue, was ſo far from a Converſion, that it was Evidence of a Li- 
cenſe by him. And he ſaid, That by a Grant of all a Man's Trees, | 
Apple-trees would not paſs. And the Plaintiff had a Verdict. Mod. C. 
170. Oliviere v. Vernon. „ 

14. In an Action upon the Caſe on Trover, *twas found by a Special 
Verdict, That one Peper was poſſeſſed of thoſe Goods, and the Defen- 
dant found them; and Peper made the Plaintiff his Executor; and that 
the Defendant knowing them to appertain to the Plaintiff, denied to de- 
liver them unto him upon his Requeſt. And whether that were a Con- 
verſion without any other Act done? was the Queſtion; and all the Ju- 
ſtices, Popham abſent, held, That it was a Converſion by the ſole Denial. 
But being afterwards moved again, Popham held it to be no Converſion: 
But it was cited at the Bar, That 23 Ez. in this Court, it was ruled to 
the contrary, Et adjournatur. 1 Cro. 495. Eaſon v. Newman C. C. Coll. 
152. S. C. Moore 466. and there 'tis ſaid to be adjudged a Converſion in 
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Brown 17.-Anonymius. Adjudged a Converfon. © 

- 15. In an Action of Trover and Converſion ; at the Trial, Mr. Attorney 
General excepted againlt the Evidence, That if it were true, it deſtroy'd 
the Plaintiff's Action; inaſmuch as it amounted to prove the Defendant 
Guilty of Felony ; but that they will not ſuffer a Man to ſmöther 4 
Felony and - bring Treipaſs for thar which is a kind of a Robbery, In- 
deed, ſaid he, If they had been acquitted, or found guilty of Felony, the 
Action would le; and therefore it may be maintained againſt Mrs. Cory; 
who was ſo, as likewiſe was William Maynard acquitted upon an Indict- 
ment of Felony for this Matter, but not againſt the reſt. But my Lord 
Chief Baron declared, and it was agreed, that it ſhould not lie in the 
Mouth of the Party. To ſay that he himſelf was a Thief, and therefore 
Not guilty of the Treſpaſs ; but perhaps if it had appeared upon the 
Declaration the Defendant ought to have been diſcharged of the Treſ- 
paſs. Quere what the Law would be if it appear'd upon the Pleading; 
or were found by a Special Verdict. My Lord Chief Baron did alſo dea 
clare, and it was agreed, That whereas Milliam Maynard, one of the Wits 
neſſes for the Plaintiff, was Guilty, as appeared by his own Evidence, with 
the Defendants, hut was left out of the Declaration, that he might be a 
Witneſs for the Plaintiff ; and that he was a good and legal Witneſs, but 


his Credit was lefſened by it; for that he ſwore in his own Diſcharge ; for 


that when theſe Defendants ſhould be convicted, and have ſatisfied the 
Condemnation, he might plead the ſame in Bar of an Action brought as 
gainſt himſelf; but thoſe in the fmul cum were no Witneſſes. Several 
Witneſſes were received and allowed to prove, that Milliam Maynard did 
at ſeveral Times diſcourſe and declare the ſame Things, and to the like 
Purpoſe that he teſtified now. And my Lord Chief Baron ſaid, Tho' a 


Hear-ſay was not to be allowed as a direct Evidence, yet it might be 


made uſe of to this Purpoſe; vx. to prove that William Maynard was 
conſtant to himſelf, whereby his Teſtimony was corroborated. One 


Thorn, formerly Mr. Reynel's Servant, being ſubpona'd by the Plaintiff | 


to give Evidence at his Trial, did not'appear. But it being ſwore by rhe 
Exeter Waggoner, That Thorn came ſo far on his Journey hitherward as 


Blandford, and there fell ſo ſick that he could not travel any farther ; his 
Depoſitions in Chancery, in a Suit there between theſe Parties about this 


Matter, were admitted to be read. 1 Mod. 282. Lucy Luttrel v. &. Rey- 
nel, Eſq; G. Turbervile, Eſq; J. Cory and Aune Cory. ; 


See the following Caſes concerning this particulat Head of the Trial and 
| Evidence, 


2 Keb. 39. Litcott v. Backwell, 
487. Cotton v. Daintry. 
3 Keb. 528. Knoyle v. Heymet. 
Alen 92. Combs v. Cheny, 
£ Bruen v. Roe. 1 Hd. 264. 


2 Keb. 150. Thomas v. Day. 
3 Keb. 57. Harvey v. Loe. 
| 59. Owen v. Lewis. 
| 397. Verdale v. Martin. 
Allen 18. Wright v. Pindar. 


Seventhly and Laſtly, Of the Judgment and Execution. 


1. In Trover, the Plaintiff declared of a finding by ten Perſons, and 
nine of them converted them ; and upon Not guilty pleaded the Plaintiff 
had a Verdict; but the Judgment in the Common Pleas was reverſed 


upon a Writ of Error, becauſe the Converſion is the Giſt of the Action; 
_ if a Man finds Goods, tis lawful for him to take them up. 3 Salk. 
366. 2 
2. Where one Defendant pleads Not guilty, and the other a Releaſe; 
If it be found for the Defendant upon the Releaſe the Plaintiff ſhall nor 
have Judgment againſt the other. Cm. 303, 319. Kifin's Ca e. 
„ | Ee gods 8 3. Where 


\ 


Popham's Abſence, and cited to be ſo adjudged. Aoor 841. Jaac v. Qarł. 
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3. Where a Judgment was obtained againſt Husband and Wife in 
Trover, and the Plaintiff enter'd his Judgment that the Wife ſhould be 
amerced; and it was held ill, for the Wife could not pay without the 
Husband, and the Judgment ſhould have been that they ſhould both be 
amerced. Mood & Ux. v. Doctor Suckling.. 2 Cro. 432. 

4. Where the Judgment was, That the Plaintiff ſhould recover his 
Horſe or Damages; it was held ill, and the Judgment was reverſed. 1 
Cro. 116. Knight v. Bourne. | | 

5. Before the Act of the 4th and 5th of King William the Third, it 
was held where three Plaintiffs brought an action of Trover, and one of 
them died before Verdict, that the Action abated. Raymond 46 3. M edge. 
wood and others againſt Bayly and others. ee, 

6. A Judgment was reverſed Niſi, becauſe it was enter'd, that 
the Jurors, in giving their Verdict diæerunt pro querente, and in the 
Awarding of the Venire it was ſaid, Ideo precepr fuit, &c. without any 
more. Stile 195. Batisford v. Tate. | 1 

7, In Troxer and Converſion of 2000 Loads of Coals; upon Not 
guilty pleaded, the Defendants were found Guilty ſeverally for ſeveral 
Loads of Coals, and were found ſeverally Not guilty for the Reſidue, 
and Judgment accordingly, and intire Damages; and one ideo in miſeri- 
cordia againſt the Defendants, and one ideo in mifericordia againſt the Plain. 
tiff, pro falſo clamore; and thereupon a Writ of Error was brought in the 
Exchequer-Chamber; and the Error aſſigned, becauſe the Judgment was 
againſt both the Defendants, for ſeveral Damages, ſeverally; for it was 
alledged, that ſeveral Damages ought not to be aſſeſſed; but there being 
a joint Trover and Converſion laid to their Charge, they ought to have 
been both found Guiltys and they ought not to have been divided in the 
Verdict, and in the aſſeſſing of Damages; and if they might be ſevered, 
yet the Plaintiff ought to have but the Damages given againſt one of 
them, as it is in Sir Foby Heydon's Caſe. Coke Rep. 11. fol. 5. and 44 Ed. 
3. ). But all the Juſtices and Barons agreed, That the Plaintiff ſhould 
have ſeveral Pamages; for being found ſeverally Guilty of ſeveral Par- 
cels converted, he ſhall have Judgment accordingly ; and it is not like 
Sir John Heydon's Caſe, where there was but one joint and ſole Treſpaſs 
of Battery, and ſo found; and there, altho' the Damages were ſeverally 
aſſeſſed, yet the Plaintiff ought to take his Judgment for Damages but 
of one: But becauſe the Treſpaſs is ſeveral, and ſo found, viz. the one 
at one Time, and the other at another, altho' it be contrary to the Sup- 
poſal of the Writ, yet being found by Verdict, it ſhall not abate the 
Writ; and the Plaintiff ſhall recover according to the Verdict, as it is there 
ſaid in the ſame Caſe: So here, this being ſeverally found, and the 
Converſion by them ſeverally of ſeveral Things, the Damages are well 
aſſeſſed ſeverally, and he ſhall have Judgment againſt them ſeverally for 
Damages, according to the Verdict: And it was ſaid, that there were 
divers Precedents in the King's Bench, and Common Bench, to that 
Purpoſe. The ſecond Error aſſigned was, That there ought to have 
been ſeveral Judgments de ideo in miſericordia againſt the Defendants ; and it 
being otherwiſe it is Error. But againſt that it was reſolved, that there 
ſhall be but one Judgment only of Miſericordia, altho' the Defendants be 
ſeverally found Guilty; and ſo are the Precedents ; whereupon the Judg- 
ment was affirmed. Vid. 44 Ed. 3. 6. & 6. 9 Hen. 6. 2, 22. Aſiiſ. 16. 
3 Cro. 54. Player v. Warn and Dewes. 1 

8. Trover by five; and before Verdict one of them dies, and they pro- 
ceed to Trial, and Verdict for the Plaintiffs; and then the Plaintiffs ſug- 
geſt, that one of them is dead, and pray Judgment for the Reſt, and 
had it; and the Defendants bring a Writ of Error; and affigned for 
Error, that the Party died before Verdict, and ſo Verdict was given for 
a dead Perſon. And after Argument at the Bar Judgment was reverſed ; 


| becauſe every Man ſhall recover according to the Right which he * = 
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the Time of the bringing the Action; and therefore, if the Heir brings 


an Ejectment, and his Anceſtor dies ſubſequent to his Action, he ſhall 
not recover. And in this Caſe, altho* the Plaintiffs were Jointenants, 
and had a Capacity of having the whole ſurvive; yet in Truth, every 
one had but a Moiety, and ſo were not at the Time of the Action intitled to 
ſo much as they were after the Death of one of the Plaintiffs. And as to 
the Caſe of 2 Bulſt. 262. Spring's Caſe, he reports the Reaſon of the 
Judgment to be, becauſe by the Death of the one the Action ſurvives to the 
other: But he miſtakes the Reaſon, as appears by Read and Readman's 
Caſe. As to the Caſes where Treſpaſs is brought againſt many, and one 
dies, they differ much from this Caſe; becauſe there the Treſpaſs is Joint 
or Several, at the Pleaſure of the Plaintiff; as to the Caſe of a Reple- 
vin, 3 Cro. 574. tho' an Avowant is to ſome Purpoſes a Plaintiff, yer he 
doth not bring the Action; and ſo not within the Rule, That the fame 
Right muſt continue, which was at the bringing the Action; and ſo Judg- 
ment was agreed to be reverſed by the Opinion of three againſt Dolben, 
who deſired Time to conſider. Raym. 463. Wedgemmood and others v. Baily 
and others, „ . . 

9. Bigg brought an Action of Trovef and Converſion of a Horſe, and 
had a Verdict and a Judgment. The Bail for the Defendant in the 
Action brought a Writ of Error to reverſe this Judgment given againſt 
the Principal. The Court was moved to abate the Writ; the Court an- 
ſwered, If the Writ of Error be brought upon the principal Judgment 
it ought to be abated. It hath been a Queſtion heretofore, Whether a 
Writ of Error brought upon the principal Judgment, and alſo upon the 
Judgment given againſt the Bail, together, be good in Part, and ill for 
the other Part? But of later Times it hath been ruled, that it ought to 
abate for all. Therefore let the Party ſhew Cauſe why the Writ ſhould 
not be abated here. Style 174. Shayler v. Bigg. | „„ 


. 
' 


10. In an Action of 'Trover and Converſion and the Declaration upon 
the Imparlance-Roll had Spaces for the Day and Year, of Loſing, Find- 
ing, and Converſion of the Goods; but the Iſſue-Roll, and all the reſt, 
were perfect in this Point. 3 5 5 
And the Court was of Opinion, that the Imparlance-Roll could not be 
amended, and made perfect by the Iſſue-Roll, becauſe it was the Original, 
and was to warrant the other, and not & converſo. But yet becauſe upon 
Iſſue Not guilty, a Verdict was given for the Plaintiff, the Court gave 
Judgment for him; becauſe the Declaration, as it was found in the Im- 
parlante-Roll, was good enough in Matter; for the Trover and Conver- 
ſion was laid in the Preterperſect Tenſe, and ſo before the Action brought; 
and ſo the Fault in the Declaration being but in Form, was holpen by the 
Statute of Feofails. Hob. 76. Parker v. Parker. S. C. Hutt. 14. S. C. 1 Bro. 9. 
11. In Trover and Converſion of Goods in the King's Bench; the De- 
fendant pleaded not Guilty; the Plaintiff had a Verdict and Judgment: 
The Defendant brought a Writ of Error and aſſigned two Errors; the 
one, That there was no Bill filed; the other; That there was no Bail. And 
upon a Certiorari in that Caſe awarded and returned, it was certified, that 
there was neither Bill nor Bail filed; and the Judgment, notwithſtan- 
ding the ſaid Errors, was affirmed in Cam. Scacc. Tr. Anno 11. Dom. Regis, 
VS. 5. die Fulii in eodem term. and the Record and the Proceedings on tlie 
fame Writof Error were remanded, eod. Ter. in Banco Regis. qu. Vide tamen 
16 R. 1. rot. 945: in Banco Regis ubi tam prim Fudicium quam ſecundum intratur. 
1. The Want of a Bill being the Original, was taken to be within the 
Meaning and Intent of the Statute of 18 Eliz. c. 14. and remedied by 
the Equity of that Statute. Fe FL OE 
2. The Want of the Bails being filed was not material; becauſe it might 
be that the Defendant was in Cuſtod. Mar. at the Time of the Plaintiff's 
Bill exhibited, according as the ſaid Bill ſuppofed. Hob. 264. Willis v. 
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Auions on the Caſe koꝛ Wrongs. 


This A&ion upon the Caſe for Torts or Wrongs, may be brought 1 the 
two following Inſtances. Pg I 


Firſt, For a Damage wilfully done to the Property of another, or 
otherwiſe ariſing from the Diſturbance of a Perſon in the Enjoyment of 
his Rights and Privileges, which the Law takes all poſſible Care to pre. 
' ſerve and protect. 8 | 

_ Secondly, For negleCting to do that which by Law, and the Rules of 
Juſtice one is obliged to do, whereby a Man receives a Damage, whether 
it be relating to his own Perſon or Property, or to the Perſons of thoſe in 
whom a Man has an Intereſt, and whoſe Welfare and Preſervation tends 
to his Benefit and Advantage. | | 


Which two General Heads I ſhall reduce to the Three following 
Particulars. ron „ 


Firſt, Nuſances and Annopances. 
Secondly, Diſturbances. 55 
Thirdly, Negligence, and the Mant of due Care of a 
Man's own Property. Vs 


There is another Species of this Action for Wrongs, which ariſes | 
from a Man's doing ſomewhat in ſuch an ill and unwarrantable Manner, 
as that by Law, and the rules of Juſtice, it ought to have been done in 
another Manner, and by ſuch Miſdoing the Party receives an Injury: 
But as this Title of Wrongs is more properly treated of in Actions to 
be brought againſt Perſons of any Trade, Art, Myſtery or Profeſſion, 
Oc. the Reader is referred to that Title. ond 
And I ſhall thereto add ſuch Actions as are to be brought, by and 
againſt Officers and Perſons in a publick Employment, all which are 
treated of in the following Manner. - . 


Firſt, TUhere the Action lies, and by and againſt whom. 

Secondly Df the Declaration. = HEL 
Thirdly, Df the Pleadings. | 
Fourthly, Df the Trial, Evidence and Damages. 
Fifthly, Ok the Judgment and Execution. 


Firſt, Where the Action lies, and by and againſt whom. 
Foꝛ Nuſances and Annoyances, 


1. A Nuſauce is that Injury which is done by one Man to another; 
either to his Houſe, Lands or Tenements ; whereby he is obſtructed or 
annoyed in the Enjoyment of what he is poſſeſſed, or has a Right to the 
Uſe of, and may be either Common and General, or Special and Parti- 
cular. If the Nuſance be of ſuch a Nature, that it is a Common and 
General Prejudice to all the King's Subjects, the proper Remedy is by 
Indictment, or Preſentment in the Court-Leet, and not by Action: If 
it be of a particular Nature, and any Man is particularly injured by the 
Erection and Continuance of ſuch Nufance, the Party grieved may re- 
move it himſelf, or bring this Action; but if he removes it inſets, 
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{aid he can't bring this Action; and if he removes it pending the Action, tis 


likewiſe held, that the Defendant in ſuch Action may plead that Matter 
in Bar; and if the Defendant is too late to plead it, he may have an Audita 
Querela. 9 Co. 55. 5 Co. 191. F. N Brev. 185. New Nat. Brev 40), 408. 
2. If the Nuſance be a Damage to a Man's Freebold, the Party grieved, 
or his Heir, or Feoffee, may have a Qnod permittat againſt him that erec- 
ted it, without any Notice or Requeſt before to abate it; and againſt 
the Heir or Feoffee of him that ſo erected it; after a Requeſt made to 
him to remove it. New Nat. Brev. 429. 5 Co. 101. 9 Co. 54. Dyer 313. 


3. And this Difference is likewiſe taken in the Books, that if the Party 


grieved hath the Freehold in him, if he will not abate it himſelf, he muſt 
have an Aſize of Nuſance , but if the Party grieved has but a Leaſe for 
Years, he muſt have this Action upon the Caſe. 5 Co. 75. 9 Co. 113. 


4. Yet it was adjudged in the Caſe of Cartwell v. Church, in an Action to 
ſtopping up a Way, that tho' the Party grieved was entitled to an Aſſize, 


yet he may have an Action upon the Caſe. And ſo the Law is. Noy 97. 
J. Soin 3 Leon. Leverett v. Townſend, there an Exception was taken to 
a Declaration for Diſturbance of Common; That it appear'd the Plain- 

tiff was ſeiſed in Fee, and therefore ought to have had an Aſſize, and 

not an Action upon the Caſe ; but the Exception was diſallowed. 1 H. 4. 11. 
8 Elix. Dyer 250. 11 R. 2. Title Action upon the Caſe. See more con- 
cerning this particular Point in 1 Rolls Abr. 164. Letter L. per tot”. 

6. The Nature of a N#/axce is ſuch, that if tis Neceflary and Beneficial 
to him who made it, and another buys the Land in which the Nuſancè is 
made, in ſuch Caſe the Nuſance is purged ; and if afterwards the Lands 
come into different Hands, tis not abateable; but if tis an unneſſary Nu- 
ſance, tis only a Suſpenſion thereof, while it continues in one Perſon ; and 


when afterwards it comes into different Hands, *tis abateable. Carthew 
272, Reynolds and Clarke. | | 


if A. builds a Houſe, and lets it to B. in that Caſe B. cannot pull down 
this Houſe to lay open my Way ; for this would be a Waſte in B. and 
therefore no Action lies againſt B. for not removing this, which is to me 
a Nuſance. Trin. 13. Fac. 1. Bold's Caſe. „ | 

8. R. brought an Action againſt B. and the Caſe was, that R. pte- 
ſcribed to have a Light Time out of Mind to his Meſſuage whereof he was 
ſeiſed in Fee; and one H. was ſeiſed in Fee of Land adjoining, and he 


erected a Shed upon his Land, whereby he hindred the Light from co- 


ming to the Plaintiff R. and afterwards made a Leaſe for Years to the 
Defendant B. and the Plaintiff having brought an Action againſt B. fot 


not removing this Shed; it was held that this Action would not lie, be- 


cauſe the Leſſee had done nothing, but continued it as he found it; and 
if he had abated it, an Action would have lain againſt bim by his Leſſor, 
but the Plaintiff might have had an Aſſiſe againſt the Leſſor, or he might 
have ſtood upon his own Ground, and have thrown down the Shed. 

1 Roll's Rep. 221. Rippon v. Bowles. ; 9 55 
9. An Action upon the Caſe will lie for a Tenant at Will againſt an- 
other, who deſtroys his Common with Conies. T. Jones 5. Timberley v. 
Graham. 5 


10. It lies for a Stranger coming upon Land where I have a Right of 


Common, and eating the Grafs, Sc. by which I could not have my | 


Common in ſo beneficial a Manner as I ought. Crogate and Marys. 9 Co. 
111, 3 e 

11. If a Copyholder in a Manor has Right of Common, and a Stran- 
ger digs Turf there, and carries it away, the Commoner may have an 
Action, tho not for the Digging and Carrying away the Turf, but for the 


Horſes and Carts coming upon the cuſtemary Lands, to the Prejudice of 


his Common. 1 Ros Abr. 89. pl. 8. 
5 12. So 


5. If A. ſtops up my Way, and lets the Land to B. an Action lies a- 
gainſt B. if he does not remove it, becauſe he continues the Wrong. But 
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12. So if J. S hath Lands, near to the Lands of F. D. in which . 
veral Tenants have Common of Paſture, and F. S. ſtores his Lands with 
Conies, without a Grant or Preſcription, ſo that the Conies go into the 
Lands of J. D. and eat his Graſs there, ſo that the Commoners cannot have 
ſufficient Common for their Cattle; yet cannot a Commoner have an 
Action upon the Caſe againſt J. $. for when the Conies go out of his 
Land, into the Land of F. D. where the Commoners have a Right of 
Common, the Poſſeſſory Property of thoſe Conies are in J. D. who is 
Owner of the Soil, and the Commoners may kill them. Hinſtey v. Nil. 
kinſon, 1 Roll's Abr. f. 90. Letter N. pl. 9g 

13. And here it will be worthy our Conſideration to obſerve, That the 
Bounds of all Actions muſt be obſerved ; and there is this Difference be. 
tween Treſpaſs and Treſpaſs on the Caſe, that the firſt is where the 
original Act was a Wrong in itſelf ; and the other where Damages are 


_ conſequential to a lawful Act: As for Inſtance, for a Man to make a 


Dam on his Ground is lawful; but if by making it, the Water over. 


flows his Neighbour's Ground, it then becomes unlawful ; and an Action 


upon the Caſe will lie for it. Therefore where Treſpaſs was brought for 
entring into a Yard, and fixing a Spout on his own Houſe, and thereb 
caſting the Water on the Plaintiff's Stable, per quod the Walls of the 


Stable were rotted and ſpoiled, ad dampnum; it was held, that in this 


Caſe Treſpaſs would not lie for fixing a Spout to his own Uſe ; but if the 
Plaintiff had any Damage thereby, he ought to bring an Action upon the 
Caſe. Modern Caſes in Law and Equity 22. Reynolds and Clarke. 
So that from what has been ſaid, tis plain a Man may wilfully do 
a Damage to a Man, by obſtructing him from the Enjoyment of what 
he has a Right to enjoy; tho' in that wherein he is ſo obſtructed he may 
have no Property, or which may be the Property of him who obſtructs 
me, or may be the Property of another, or belonging to no Perſon what- 
ſoever but to the King, and is for the Good of his Subjects, all which 
have equally a Right to enjoy it. - IT. 
14. But if a Man be injur'd in the Enjoyment of that which he and 
all others have a Right to enjoy; as if he be diſturbed in the Uſe of a 
common Highway; or if a Ditch be made athwart the Way, ſo that he 
cannot paſs, yet ſhall he not have this Action upon the Caſe, but an In- 
dictment muſt be brought for it; and the Reaſon of it is to avoid a Mul- 
tiplicity of Suits, and therefore the Law has provided another Remedy, 


(to wit) a Preſentment in the Court-Leet. 1 Rolls Abr. 8. Letter N 


4 1. 25 
: 15. If the Lord of a Manor preſcribes to have the Parſon of the ad- 
joining Church, to read divine Service in his Chapel every Sunday, for 
him and his Tenants, for Failure herein by the Parſon, the Lord can't 
maintain an Action; ſo if any publick Way is ſtopped, no Action will 
lie againſt him that doth it. Bur if it were a private Chapel for him and 
his Family ; or in the other Caſe, if the Party had a particular Damage 
by the Stopping, he may maintain an Action. 1 Cro. 66. _ 

16. And yet an Action was held to lie, where the Inhabitants of Soutb- 
wark by Cuſtom, had a Watering Place for their Cattle, which was ſtop- - 
red by F. S. It was adjudged, that every Inhabitant ay have an Ac- 
tion, for elſe they would be without Remedy, becauſe ſuch a Nuſance is 


not preſentable at the Leet. Weſtbury v. Powell, Cro. Eliz. 664. 


17. And if a Man receives any Special Damage by a Nuſance which is 


General, yet he may have an Action for it; as if a Man lays Logs of 


Wood up and down in a Highway, and a Man riding there 18 thrown off 
his Horſe, and receives a Damage, he may have an Action. 1 Rolls. 
Ar... © 3 

18. So if a Man agrees with me, that I ſhall ſet the Outer Wall of my 
Houſe upon his Land, and do it accordingly, and afterwards the Farty 
which granted me the Licenſe breaketh it down, if the Grant 1 
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Deed, I may have an Action of Covenant, and if by Deed Poll, an Ac- 
tion upon the Caſe. Idid. FFF 
19. If a Man poſſeſſes two Pieces of Land, and a Stranger has a Right 
to one of them, and the Poſſeſſor builds a Houſe upon this Land, Part of 
the Houſe ſtands upon one Piece, and Part on the other, the Stranger PE ; 
recovers his Piece of Ground, the other pulls down Part of the Houſe „ 
that ſtands upon his Part, the Stranger may have an Action upon the | 
Caſe. Pop. 15. ä . I 
20. If a Highway be fo ſtopped, that a Man is delay'd in his Journey, 
and by Reaſon thereof he is dampnified and hinder'd in ſome important 
Affair, yet this is not ſuch a ſpecial Damage, for which an Action upon 
the Caſe will lie, but a particular Damage to maintain this Action ; for 
a Crime otherwiſe indictable muſt be direct, and not conſequential : As 
for Inſtance, the Loſs of his Horſe, or by ſome corporal Hurt receiv'd in 
a Fall off his Horſe, Paine and Patrick Paſ. 2 V. C. M. Roll. 43. Car- 
thew 194. . fo ET 5 
=. The Caſe above-mentioned in Carthew is thus reported in 4 Mod. 
The Declaration was, that the Plaintiff was an Irihabitant in an antient 
Meſſuage in ſuch a Vill, and that there was an antient Ferry-boat kept 
there by the Owners thereof till the firſt Day of May, in ſuch a Year, 
after whicti Day the Defendant, who ought to keep it up did not; and 
that all People uſed to pay for their Paſſage, except the Inhabitants of 
L. of which the Plaintiff was one; but the Action was brought for 
not keeping up the Ferry, by which the Plaintiff loſt his Paſſage. The 
Defendants plead by way of Proteſtation, that there was no ſuck 
Cuſtom, Ec. and that the Plaintiff was not an Inhabitant ; and for their 
Defence they plead, that before the Exhibiting of the Bill, they erected 
a Bridge over the River, and that they maintain'd it at their Expence; 
and that the Plaintiff- might have better paſt over that Bridge. The . 
Plaintiff replies, that he was not permitted to enjoy the Liberty of | 
paſſing 8 any Bridge, ſecundum Conſuetudinem preditr in Narratibné oY 
ae Toes 3% eo gra ral oth + N | t 
: It was held in this Caſe, that the Cuſtom was well alledged, both a3 „„ ö 
to the Manner and Matter; 'tis true, all Cuſtoms muſt have reaſonable „ 
Beginnings, but it would be very difficult to aſſign a lawful Commence- | 
ment for ſuch a Cuſtom as this, ſo it would be for the Cuſtom of Gavel- 
kind or Burrough Engliſb, which are circumſcribed to particular Places; T1 ; 
and ſince *tis ſufficient to alledge a Cuſtom by reaſon of the Place where tis | 
uſed, it may be as reaſonable in this Caſe to ſay, that there hath been 
an antient Ferry-boat kept in this Place, tis but only an Inducement to 
the Cuſtom, which did not corifiſt ſo much in having 4 Right to the 
Paſſage, as to be diſcharged of 'Toll. | — 


This might have a lawful Beginning, either by 4 Grant of the 
Lord to the Anceſtors of the Defendant, or by the Agreement of the 
Inhabitants. Ao 8 2 | ones ; 
A Cuſtom alledged for all the Occupiers of a Cloſe in ſuch a Par 
to have a Poot-way, c. is not good; the Reaſon is, becauſe the Plainti | 
ought to preſcribe in him who hath the Inheritance; but where 4 Thin 
is of no Neceſſity, and no manner of Profit or Charge in the Soil of an- 
other, but only a Thing in-Diſcharge or for a Way to a Market, or to be 
quit of Toll; in ſuch Caſes, not only a particular Perſon, but the Inha- 
bitants of a Vill may alledge a Prefcription. This may be as well alledged 
as a Cuſtom to turn a Plow upon another Man's Land, or a Fiſherman 
to amend his Nets there. e Las. Tb 3 
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'Tis good as to the Matter, for tis only an Eaſement ; tis like a Cu- 
ſtom alledged for a Gate-way, or Water-courſe; and for ſuch Things 
Inhabitants of a Vill, or all the Pariſhioners of 4 Parifh, may alledge 4 

Cuſtom or Ufage in the Place. e 
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But as to the Plea in Bar, tis not good, becauſe the Erecting of a 
Bridge is but laying out a Way; 'tis a Voluntary Act, and no Man by 
rea'on of his own Ac, can be diſcharged of what he is to do upon the 
Intereſt he hath in the Ferry. eee ee 1 

If the Defendant had petitioned the King to deſtroy the Ferry, and 
not a Patent to erect a Bridge, and had brought a Writ ad quod d em; 
and it had been found by Inquiſition to be no Damage to the People, 


then he might ſafely have built this Bridge. 


But notwithſtanding the Plea is not good, yet the Plaintiff can have ; 


no Advantage of it, becauſe he can't have an Action on the Caſe for this 
Matter; for by his own ſhewing tis a common Paſſage, which is no more 


than a common Highway. Now for diſturbing him in ſuch a Paſſag 


no Action on the Caſe will lie, unleſs he had alledged ſome particular 


Damage done to himfelf; for if he could maintain ſuch an Action, any 


other Perſon is entitled to the like; and this would be to multiply Suits, which 


the Law will not allow, but hath provided a more apt and convenient 


Remedy, which is by Preſentment in the Leet. 4 Mod. 294. 1 Salk. 12. 


22. 'Tho'a Way be a common Highway, yet where a Man dug a Ditch, 


whereby the Plaintiff could not carry his Tithes, but was forced to po 


round about, whereby he was obliged to undergo a great deal of Labour 
and Pains to go round about ; it was held a ſufficient Foundation for this 
Action. T. Tones 156, 157. Hart. v. Baſſet. 5 . 
23. This ſpecial Damage to be received, for which an Action will lie, 
where a Damage is done to a Way or ſuch like, muſt be particular to 
the Party that receives it, and muſt be particularly ſet forth in the Decla- 
ration; as where the Plaintiff declared, that he was poſſeſſed of a Col- 


| Hery, and that there was a Highway near, by which he uſed to carry his 


Coals, and that he had a certain Quantity of Coals dug ready for Sale; 
and that the Defendant dug a Colliery near his, and intending to draw 


away his Cuſtomers, and deprive him of the Profit of his Colliery, ſtop- 


ped up the ſaid Way, ſo as Carts and Carriages could not come to 


his Colliery ; by which the Plaintiff loſt the Profit of his Colliery, and 


of his Coals for want of Cuſtomers. And all the Court agreed, That 
where an Action ariſes from a publick Nuſance, there muſt be a ſpecial | 


Damage; for he that did the Nu/axce is puniſhable at the Suit of the Pub- 


lick; and to allow all private Perſons their Actions, without ſpecial Da- 


mage, would create an infinite and endleſs Number of Suits. . 
And it was ſaid by Holt and Rokeby Chief Juſtice contra, the Plaintiff's 
near Situation yields him a Convenience, but no Right; for it is in the 


King's Highway, for the equal Uſe and Benefit of all his Subjects; and the 


Plaintiff has no more, nor no better Right than any body elſe: And 


they held, a Man could not have a particular Action, without a particu- 
lar Injury, or a particular Right, which are the Grounds upon which all 


Actions are founded, and to which they muſt conform. Vide 2 Sand. 115. 


Ero. 664. This Plaintiff had neither a particular Right in this Way, nor a 
particular Injury ; for the Stoppage is common to every one as well as to 


him, and an Indictment is ad nocumentum omnium ſubditorum per viam illam 
tranſeuntium. And the Caſes cited on the other Side were founded on 2 
particular Right. As in Caſe for a Stoppage, where one has a Way, a 
Watercourſe, or Common to his Houſe, Mill or Tenement, there the 


Action is founded on a particular Right, and lies without the per quod. 


They held, that ſuppoſing that was a particular Injury by ſpecial Pa- 


mage, that ſpecial Damage is not ſufficiently ſet forth; for it is not, ſuffi- 


cient to ſay he loſt Cuſtomers, or Buyers could not come, without ſhew- 


2 Buyers were coming, and were hindred. de 2 Lev. 1 233. And the | 
ſe in 1 Roll 53. has been often denied, and is not Law; for the Damage 


muſt be ſpecially ſhewn where Actions of themſelves are not actionable. 
1 Roll. 58, 111. 1 Cro. 140. 1 Roll. 34, 35, 36. muſt ſhew who refuſed. 
And the Chief Juſtice cited the Cafe of Paine and Partridge, 2 W. & yo 
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in his Court, Caſe for not keeping of a Ferry- boat, which was for all the 
King's People, paying a Toll, but gratis for the Inhabitants of ſuch a 
Village, of which the Plaintiff was one; in this Caſe the Court held the 
Cuſtom to be good, but that the Action did not lie; for tho the Plain- 
tiff had a particular Right, yet that conſiſts in being exempt from Toll, 
and not in Paſſing, which is common to all; ſo that the not keeping the 
Ferry is a publick Nuſance, for which the Plaintiff cannot maintain an 
Action more than any other Perſon, but tlie Defendant muſt be in- 
The Court being thus divided, and there being a former Rule to ſtay 
Judgment, no Judgment could be entered; & per Cur. if the Court had 
been divided on the firſt Motion, the Plaintiff might have entered Judg- 
ment, but now this Rule muſt ſtand or be diſcharged : and diſcharged it 
cannot be, becauſe the Court is equally divided. 1 Salk. 16. Foeſon v. 
Moor. . T | | „„ ks Ra 3 0 Ke! 5 8 5 
24. If a Man ſeized of a Waſte adjacent to a Highway, digs à Pit in 
the Waſte, within a little Space of the Highway, and the Mare of B. 
eſcapes into the Waſte, and falls into the Pit, and there dies, B. ſhall 
not have an Action againſt A. for making chis Pit, becauſe the ſpecial 
Damage was by the Default of the Mare's eſcaping into the Waſte. 
x Rolls Abr. 8. Letter N . 4. 5 1 27 „ 
25. If a Man anciently had Ponds repleniſh'd by Chanels out of a 
River, he cannot change thoſe Chanels, if thereby any Prejudice ac- 
crues to another, but he may have the Prefluxions of the River to feed 
his Ponds ; But fic utere tuo ut ne lædas alieno. Het. 31. Duncombe v, 
Randall. | . | | 385 
26. If a Man ſets up a Wood-pile againſt my Houſe upon his own 
Ground, whereby my Lights or Proſpect is hinder'd, I may have this 
Action. 9 Co. 55. | ” 5 3 es 
23. The Plaintiff counted that he was ſeifed in Fee of a Kitchin, in the 
Pariſh of St. Dunſtan's in London, and preſcribes ro have Windows into 
the Backſide of the Defendant; and for ſtopping up a great Part of the 
Light, the Plaintiff brought the Action, and upon Not guilty pleaded, 
it was found for the Plaintiff. And it was moved in Arreſt of Judgment, 
Firſt, That the Plaintiff did not ſhew that the Kitchin was antient, bur it 
was reſolved that it was implied in the Preſcription ; but Milliams held this 
was not material, but Crooke was of a contrary Opinion ; for by the Cu- 
ſtom of the City of London, the Light may be hinder'd, if it be not an 
antient Light. „ „ 5 „ 
Secondly, For that the Quantity was not ſhewed, and it was reſolved 
it was not Neceſſary. 4 Co. 49. %%% „ 
Thirdly, Neither ſhews he the Pariſh in which the Backſide was; that 
| Objection was likewiſe not allowed, becauſe the Stopping of the Light was 
the material Point, and it was ſhewed where that was; and that wag held 
ſufficient. Ward v. Cheſhire, Mich. 9 Fac. 91 8 ; 
28. A. had an antient Houſe in London, B. builds a new Houſe, which 
ſtop'd up the Light of A. And it was held. 1. That by the Cuſtom, a Man 
cannot erect a new Houſe where there was not one before, to ſtop up the 
Lights of the antient Houſe. 2. Upon an antient Foundation, a Man 
may erect a new Houſe, and ſtop up the antient Lights of his Neigh- 
bour ; for by the ſame Reaſon as the Neighbour erected his Houſe more 
high, the other may at any Time erect his; but he cannot enlarge his 
own in Breadth or Length, to ſtop up the Lights of his Neighbour. 22 
H. 6. 15. Hill. 9 Fac. Hughes v. Keme. Leiv. 215. 1 Bulft. 125. 
29. So an Action was brought for ſtopping up Lights; and it was a- 
$recd by all the Juſtices, that if two Men be the Owners of two Parcels 
of Lands adjoining, and one of them doth build an Houſe upon his own 
Land, and makes Windows and Lights looking into the other's Land; 
| .and this Houſe, and the Lights have continued for the Space of 30 or 40 
ee. - | Years; 
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Years; yet the other may upon his own Land and Soil, lawfully erect 
an Houle, or other Thing againſt the ſaid Lights and Windows, and the 
other can have no Action; for it was his own Folly at firſt to build his 
Houſe ſo near to the other's Land; and ſo it was adjudged upon this 
Maxim in Law, Cujus eft ſolum ejus eſt ſummits uſque ad Cælum. 1 Cm. 
e r ee FTI «e005 1 
30. Where the Action was held to lie for erecting a Bakehouſe againſt 
the Bakehouſe of the Plaintiff. Cro. Eliz. 289. 
31. See more likewiſe concerning this Action for a Nuſance, in 1 Rolꝰs 
Abr. 8. Letter N per tot. Danv. Abr. 172. Title Nuſance. © 
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Foz Diſturbances, and other Giolences committed again a 


1. If the Leſſor comes to the Houſe which he has demiſed, to ſee if 
there be any Waſte done, or if it be out of Repair, and is diſturb'd there. 
in, an Action will lie for this Diſturbance. 2 Cro. 478 i! 
2. An Action upon the Caſe will lie for a Tenant at Will againſt an- 
other, who deſtroys his Common with Conies. T. Jones 5. Timberley v. 
Graham. © GER. „„ VV 
3. An Action upon the Caſe lies for keeping a Man out of a Veſtry. 
room, ſo that he could not be preſent at the Electing a Pariſh Officer, 
Modern Caſes in Law and Equity 52. Pillipbrown v. Ryland. Eris 


4. If a Commoner be diſturbed in his Common he may have this Ac- 

tion. 9 Co. 112. 8 Co. 79. . C ly hs 
5. If another's Cattle be in my Ground Damage-fezant, and a Stran- 

ger of his own Head removes them, ſo that I cannot diſtrain them as 
Damage-fezant, I may have this Action. Finche's Law 105, New. Nat. 
Prev. 232. © | 5 5 3 

56. The Parſon may have this Action againſt one that diſturbs him in 
Taking his Tithe. 2 Co. Juſt. 650. 3 

J. If I be bound to appear in a Court at ſuch a Day, and before, 
or againſt the Day, one cauſes me to be arreſted on Purpoſe, and out of 
Malice -· to prevent my Appearance, and to cauſe a Forfeiture of my 

Bond; I may have this Action for my Relief. O, if the Action lies. 

8. If one incloſes Common which ſhould be open, or feeds the Com- 
mon, ſo that the Commoner can't enjoy his Common in ſo beneficial Man- 
ner as he ought, every Commoner may have this Action. 9 Co. 1123. 

9. If a Man is diſturbed in his Fair or Market in taking the Toll, he 

may have this Action. 9 H. 6. 45. Vide 21 H. J. 16. | 
10. And if a Man has a Market by Preſcription, and another erects 4 
Market to the Prejudice of his antient Market, the Party injured may 
have this Action. Ray. 195. Tard v. Ford, 1 Lev. 296. 22 H. 6. 14. 

11. If a Man has a Seat in the Church by Preſcription, and is diſturb'd; 
he may have this Action. 1 Lev, 71. and that without ſetting forth that 
he hath always repair'd it. pa EO TO OL OBO TE / 5 

12. If a Man ſeiſed of Lands in Fee, makes a Contract for a Leaſe 
for Years, and to deliver quiet Poſſeſſion to the Leſſee, and a Stranget 
diſſeiſes him, he may have an Action upon the Caſe, ſhewing this ſpe- 
cial Diſturbance. 2 Ros Rep. 254. Sbotridge v. Hide. 

13. An Action upon the Caſe was brought by the Maſter of a Ship, 

ſetting forth, that he was detained in ſuch an Harbour ready to fail for 
' Dantzick ; and the Defendant enter'd and ſeiſed the Ship, and detained 
the Ship, per quod he was obſtructed from making his Voyage; tho Tc 
was objected that the Maſter had no Property in the Ship, yet it was 
held, that as he declared as a particular Officer, he 'ſhall recover for his 
particular Loſs, and he might have maintain'd an Action of Treſpafs, as 2 
Bailiff of Goods may. Salk, 10. Pitts v. Gaince and Foreſight. 
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This Action is likewiſe to be brought for other Violences to a Mans | 


property, that do not properly fall under either Nuſances, Aunopauces | ll 
or i / on oo od i mntrin ole 
I. The Leſſor ſhall. maintain this Action againſt his Tenant at Will for 


a Voluntary Waſte. Lit. 15. 4. 14 H. 8. 12. 5 Co. 13. 4. 


TY 43+. 4 
* 


2. But not for Negligent or Permiſſive Waſte, becauſe he is not bound 
to repair, 8 C. 18. E. Salop's Caſe.  - » 
z. So hath jt been held not to lie againſt a Leſſee at Will, for negli- 
gently keeping his Fire, whereby the demiſed Premiſſes were burnt. 
Panton v. Iſham, 3 Lev. 359. Hicks v Downing, 1 Salk. 13. . 1 

4. But it will lie by the Leſſee for Years againſt his Under-Leſſee, be- 
cauſe the Leſſor himſelf. is chargeable to his Prior Leſſor, by Reaſon of — 

conſequential Damages; but Why he, that hath the Inheritance, can't | 1 
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have it againſt the Leſſee at Will, is becauſe it was his own Folly, that he 11 
would not reſtrain the Leſſee from permiſſive Waſte by proper Cove- my 
nants; and if the Leſſee for Years ſhould not have his Action againſt 1 
his Leſſee, he would be without Remedy. 4 Mod. 9, 10, 11. Cudlip. v. Ri 
5. Leſſee for 20 Years of a Houſe, made a Leaſe for Half a Year to 0 
J. J. and after the Term ended, and before any Entry by the Leſſee, 5 N 
takes away the Planks, and other Things from off the Premiſſes that Wb 
were fixed to the Freehold ; and the Leflee for 20 Years brought an hg 


Action upon the Caſe againſt J. J. and it was held to lie. V. Jones 224. 
Meſt. v. Trefuſie. | = POE rt in We EW Ht 
6. See where this Action hath been held not to lie, for the Father for _ Ray 
beating his Son, and making him Lame, whereby he loſt his Marriage. 1 
Cro. Elix. 55. Gray v. 1 my Wo TT 1 80 

7. This Action will lie for him in ee againſt a Stranger for 
Damages done by Fire, tho' there be a Term in Eſſe. Panton v. Iſham, 3 
Lev. 360. 1 Salk. 19. „„ e e a. 3 
38. After a Bond was ſealed and delivet'd, A. without the Conſent of 
the Obligor, filled up ſome blank Places, whereby the Bond became for- 
feited and void, an Action was held to lie for this againſt . Moor 547. 

9. It was adjudg'd that an Action would lie for a Parſon againſt his 
Predeceſſor for Dilapidations. 3 Lev. 268. Jones v. Hill. 

10. It was adjudg'd that it would lie againſt a Man for retaining another's 
Servant, without laying any Inticement, the Defendant having Notice 
that it was the Plaintiff's Servant. 2 Lev. 63. Fawcett v. Beavers and his 
Wife, 3 Keb. 59. y 8 en 
\ 11. That this Action will lie for the Plaintiff in the Action againſt a 
Reſcuer. Hetley 95. Kynne v. Couniugbam. | SY. 

12. This Action will lie for keeping a Dog accuſtom'd to bite Sheep. 
Sce Danvers's Abridgment, fol. 19. Letter H. pl. x. per tot. Hh 

13. But it was held that this Action will not lie for a Man's Do 
ning at Sheep, tho' he kills them, if it be without his Conſent. B 
Heberley, Hetley 191. | wm” 


Foz Negligence, and the Want of due Care of a Man's own 
— TM 


This Species of the Action upon the Cafe ariſes from various In- 
ſtances of Neglect; as for want of repairing a Man's own Froperty, for 
negligently keeping a Fire, which for want of due Care does a Damage to 
his Neighbour, and ſuch like. For here *tis not improper to take Notice | 
that all Men of this Kingdom conſider'd as Members of one Social Body, 
which together conſtitute the Commonwealth, are ſo link'd together, 
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that all their Actions ought, and if righ:ly done, virtually do preſs to- 
wards the Support and Preſervation of the Whole; and therefore where- 
ever a Link is broken, which thus binds together the ſeveral Members or 
| ee . n nen 
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406 Readings and\Obſervations _ 


this Commonwealth, by the depraved, or too ſelfiſh Actions of any of 
the Members of that Society, there is, and always ought to be Law, 
for the giving a Remedy to the Miſchiefs that ariſe from ſuch pernici. 
ous Principles; from whence it may be concluded, that each Man's Pro. 
perty, (when conſider d with Regard to Society) is from the Frame and 
Conſtitution of Things, ſo far founded and created, for the Benefit of 
Society, that he himſelf has not ſuch an abſolute Ownerſhip therein, ang 
Power over it, as that he may permit it to be out of Repair, or to want 
ſuch due Care and Preſervat:on, as that by the Neglect thereof his 
Neighbour receives an Injury. To illuſtrate which the following Caſes 


are in Point. W 5 F | 

1. This Action will lie againſt a Man for not ſcouring his Ditch, by 
which another's Land is over- flown with Water. Fitz. Nat. Breu. 88. 39 
H. . K , LSE TE TR . 8 


2. So in like Manner it lies for ſtopping a Ditch, by which another's Land 
JJ W ants Ee 

3. Ir lies againſt a Man that ought to repair a Mound or Bank, by 

which another's Land is drown'd. 29 Ed. 3. 32. 10 H. 4 7. Nam 
Breviim 99, 9 1 5 85 1 

4. It lies for not repairing a Bridge, by which I have a Way to my 
Manor. 11 H. 4 82. 45 E. 3. 17. e One bs 

F. In like Manner it lies againſt one who ought to incloſe againſt me, 
and does not, by which my Graſs is conſumed. 11 Rich. 2. Action upon 

the Caſe 36, and that whether it be by his own Cattle or a Stranger. 

6. And it lies againft one who neglects to repair his Houſe, for want of 
which it is ready to fall upon my Houſe. 20 H. J. 98. pl. 4 So that it 
lies ſometimes where a Man is like to ſuffer Damage by way of Preven- 
tion of the Wrong. - 1 1 EH 
J. Ir lies againſt one that bought or ſold in my Market or Fair with- . 

out paying Toll. 7 H. 4. 44. Inaſmuch as this tends to my Loſs, and is 
an Ill Example to others. | e 

8. It lies againſt one that will not deliver my Pledge upon a Tender of 
the Money borrowed. New Natura Brevium 86. LN 

9. Ir lies againſt a Feoffee to a Uſe, who doth not plead according to . | 
the Directions of the Feoffor. 14 H. 8. 24. pl. 2. Sed que re de bec, Pice 1 
the Statute of Uſes which Executes the Poſſeſſion to the Uſe. „ 

10. An Action lies for a Pariſhioner againſt the Parſon for not carrying 
away his Tithes, but ſuffering them to continue upon the Land after No- 
rice. - Palmer , , è 8 5 

11. An Action lies for a Pariſhioner againſt the Parſon, for not keep- 
ing h's Bull according to the Cuſtom of the Pariſh. Moor 355. Leilding 
v. May. 3 f ”— 

— i an Action will lie for the Vendor againſt the Vendee, for not 
removing of Hay after it is ſold. 13 H. 4. 48. Palmer 381. 

13. An Action upon the Caſe was brought upon the Cuſtom of the 
Realm, charging the Defendant, that he ſo negligently kept his Fire in 
his own Cloſe, ſo that by the Flames the Plaintiff's Corn was burnt in 
his Cloſe; and after a Verdict, it was objected that the Cuſtom extends 
only to fire in a Man's own Houſe or Curtilage; but that Objection was 
not allowed of, for the Fire in a Man's Field, is as well his Fire, as that 
in his Houſe ; and as he made it, he muſt ſee that it does no Harm, and 
anſwer the Damage if it does; for every Man muſt uſe his own, ſo as 
not to hurt another. But if a ſudden Storm had riſen which he could 
not avoid, that had been Matter of Evidence, and the Plaintiff had his 
Judgment. Turbervil v. Stamp. 1 Salk. 12. T 5 

14. J. S. with a Gun at the Door of his Houſe ſhoots at a Foul, and by 
this Greth his own Houſe, and the Houſe of his Neighbour ; upon which 
he brings an Acton of the Caſe generally, ard doth not declare upon 


the Cuſtom of tte Realm, as 2 H. 4. viz. for negligently Keeping his 5 
| 4 b : 
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The Queſtion was if this Action doth lie, and all the Court held it did, 
for the Injury is the ſame, altho* this Miſchance was not by a common 
N egligence, but by 4 Miſad venture; and if he had counted upon the 
Cuſtom of the Realm, as in 2 H. 4. the Action had not been well 
brought ; Yet Conſuetudo Regni eſt Commumis Les. 1 Ob. 10. 
15. An Action lies againſt a Man, if his Fire by Misfortune burns the 
Goods of another. 1 Rolls Abr. f. Letter B. pl. 1. - So if it ſuddenly 
break out of his Houſe, and burn the Houſe of another, tho' he does 
not know it. 1b. pl. 2. So if done by my Servant. Jb. pl. 3. Popb. 143. 
So if done by another entring my Houſe by my Leave, pl. 4. So if by 
my Knowledge, pl. 5. Otherwiſe if by a Stranger, pl. 6. It lies not a- 
gainſt a Man and his Wife for the Negligence of the Wife, becauſe the 
Action lies againſt the Husband as Pater Familie, Ib. pl. J. NED 
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By and againſt whom this Action is to be brought. 


1. In an Action upon the Caſe for a Nuſance erected; it was reſolved per 
totam Curiam, That where a Nuſance is made to the Land of two Tenants 
in Common, that they ſhall join in an Action; for it is perſonal, and con- 
cerns the Profits of the Land; and as they ſhall join in Treſpaſs, fo they - 
ſhall join in this Action, but in forging a falſe Deed they ſhall ſever, for © 
that concerns the Inheritance of the Land. It was alfo held, that 
for a Nuſance erected in the Name of the Deviſor, and continued after- 
wards, (as this Caſe was) the Deviſee ſhall join in the Action, for the Con- 
tinuance thereof, is as the new Erecting of ſuch a Nuſance. 2 Cro. 231. 
Some v. Barwiſh. J)JÄÄ* . NS N e | 
2. Where it was held to lie againſt the Leſſee for Years, for continuing 
a Nuſance. Brent v. Hadden, 2 Cro, 373. Rippon v. Bowles, where the 
Opinion of three Judges againſt one was to the Contrary. ain 
3. Where it was held to lie againſt the Maſter, for the Improvident 
driving a Coach by the Servant, without laying that the Maſter knew 
the Horſes were rude or ungovernable. 2 Lev. 192. Mickel v. Aleftree. 
3 Keb. 650. 1 115 e 5 | 
4. Each Inhabitant of a Pariſh may have an Action for a Diſturbance of 
a Way to the Church. 3 Keb. 28. ſaid by Hales in the Caſe of the King 
v. Thrower. ; . 
5. Where it lies by the Maſter againſt the Servant for abuſing his 
Coach in driving it. 2 Keb. 16. Cotes v. Sadler. Fo 
6, Whether it may be brought by one Partner of a Ship againſt the 
other, for ſelling a ſixteenth Part. 1 Keb. 38. Graves v. Saucer. 
7, Where it was held to lie for a Commoner, for Diſturbance of his 
Common. 9 Co. 112. Crogat v. Marys. To . 
8. Where the Husband claims Common by Reaſon of his Wife's Land, 
and is diſturbed, he alone ſhall bring the Action. 2 Bulſt. 14. Baker v. — 
9. Whether an Action for Diſturbance of Common will lie by a Te- 
nant at Will, T. Jones 5. Timberley v. Graham How. 1 Ven. 274, 319. 
2 Ven. 138, 185, 288, 290. 3 Leon. 206. 2 Lev. 148, 214, 233. 5 Mod. 
206. % oe es : | . | HER 
10. The Plaintiff alone brought an Action on the Caſe againſt the 
Defendant, and fets forth, that he and his Wife in her Right, was ſeiſed 
of a Meſſuage, Bakehouſe, and Coal-yard, Ec. and that the Defendant 
had erected two Houſes of Office near the ſaid Bakehouſe, that the 
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Walls became ſo foundrons, and the Air ſo unwholſome, that he loft his 14" 
Cuſtom ; and that the Defendant had digged a Pit ſo near the Coal-yard, 10 | 
that the Walls thereof were in Danger of falling; and that he had built 11 


another Wall ſo near the ſaid Meſſuage, that he had ſtopped an old 
Light therein; upon Not guilty pleaded, there was a Verdict for the 
Plaintiff; the Court held, that where the Action (if not diſcharged) 
hall ſurvive to the Wife, they ought both to join; which if they had 
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A5 dere; "would have been hard to have maintained this Action, 0 
intire Damages are given; and for loſing this Cuſtom to this Bakehouſe, 
the Husband alone 'ought to have brought the Action; he may bring an 
Ejectment of the Lands of his Wife, but bere Judgment v was la ul 
e on the eber, SIde>- 2 pew; qa. has e v. 3 


Other Hance uber this Afio ion * Wrongs hath been held to le, ad 
here rot, relating to the following: Particulars.” 7 


5 Eliz, 54. Willis v. Srroule For ſuing out a cpi, ad 2 4. 
| ciendum after a Writ of Error. 

Cyo. Eliz. 628. Baron v. Sleigh: Por ſuing out a Hei. Fa. againſt the 
Plaintiff as Bail for A. S. whereas he was not ſo. 

Cro. Elig. Shelborn v. Harriſon. For procuring inſufficierit Bail. 

Cro. Eliz. 836. Bray v. Patrid. Suing for Tithes before received. 

Cro. Eliz. 838. Kenton v. Wallinger. For inſerting the Plaintiff $ Name 
in an Inſtrument of Excommunication. 

Cro. Elix. 659. Harvey v. Newlyn. For a Diſturbance of the Plaintiff in 
his Office of Bailiff to a Manor. 

1 Ven. 295. Anonymus. For a Damage receiv'd by the Plaintiff s Horſe. 

1 Ven. 98. Sand v. Ford. For erecting a new Market. 

3 Cro. 187. Meſt v. Trende. By the Leſſor at Will againſt his Leſſee, 
for pulling down the Windows, Sc. of his Houſe. 

e B54. Boulton v. Banks... For keeping a oy accuſtom'd to bite 
swine. 1. 

2 Cro. 567. Garrett \ v. Taylor. For hreaning the Plaintif” $ Workmen, 
ſo that they would not work. 

2 Cro. 601. Eyres v. Sedgwick: For making an Affdavit in a cauſe, 

charging the Plaintiff with a Reſcue. 

3 Cro. 38). Hinſley v. en For erecting Coneyburrough in a 

Neighbouring Wood. 

3 Cro. 499. Anonymus. For diverting a Warter-courſe. 

2 Cro. 265. Lewſon v. Kirke. For not paying the Duty for the Plain- 
tiff's Goods, whereby they became forfeited. 

2 Cro. 478. Hunt v. Dowman. For diſturbing the Plaintiff as Leſſor, in 

coming into a Houſe to ſee if there was any Waſte. 

2 . 373. Ryppon v. Bowles. For the Continuance of a N uſance by 
the Leſſee. 

Stile 164. Ayre v. Pinchcomb, By a Commoner for farcharging of Com- 
mon, and treading the Graſs, c. 

Stile 3, 201, 202. Watſon v. Norbury. An Action brought for procuring 
a Commiſhon of Bankruptcy to be taken out againſt the Plaintiff, by 
Virtue of which the Defendant broke open the Plaintiff's Houle, and 

took his Goods, Oc. 

Stile 398. Norton v. Faſon. Where an Action was held to lie for the 
Plaintiff againſt the Defendant for aſſaulting his Daughter, and getting 
her with Child, per quod the Plaintiff ſervitium Filie ſuæ amiſit ; after an 
Action brought by . Daughter, or ſhe barr'd by the Statute of Limi- 
tations. 

Stile 427. Jones v. Graves. ee that a Man may bring an Ac- 
tion upon the Caſe, for entering upon the Poſſeſſion of a Term, after the 
Plaintiff had recover'd it by a Verdict. z 

Stile 230. Sir Anthony Afbley Cooper v. Sir bn Where the Plaintiff 
ſhall have it in his Election to bring this Action, or an Action of Treſ- 
paſs. See the Caſe before this. 

Stile 99, 100. Anonymus. Where it was adjudg'd, that a Man might 

. bring an Action of Treſpaſs, vr on the Caſe, for a Reſcue. 

| Stile 214. Syms v. Wilſon: T 97 this Action lies N25 the Statute of 
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0 on Actions on the Caſe, 
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"W hether it lies for printing, upon I Suggeſtion, that the Plaintiff had 
à Patent for the ſole Printing of ſuch and ſuch Books. Earl of Tarmouth 
v. Darell. 3 Mod. ns. 
2 Lev. 196. Virtue v. Bird. For not appointing a Place where the Defen- 
dant ſhould unload his Timber, whereby the Horſes of the Plaintiff in 
' - the Catit todk cold 
3 Keb. 153. the Earl of Salisbury V. Kal For removing a Deodaud 
out of the County, 
3 Keb. 110. Adminiſtrator of Calthory V. een By a Patentee of 
an Engine. 
1 Keb. 577. Hill v. Kirkman. For breaking a Wall, and making an 
open Way between the Flaintiff's Houſe, and the Street. 
3 Lev. 209. Biddlesford v. Onſlow. For diverting a Water-courſe 
pronghit by him in Reverſion. 
Moor 449. Beſwick v. Comeden. Where this Action was held not to lie, 
but a quod permittat for erecting a Pier in a River. 
Noy 84. Haman v. Whitbow. Where the Action was held not to be for 
a Tenant in Common for Diſturbance. 
Godb. 160. Anonymus. Where for Diſturbance of Common. 


Dyer 248. Whether this Action, or an Aſſiſe, will lie for diverting a 


Water-courſe. 
Keb. 553. Palmer v. Heftier. Whether the Action will lie for the Leſſee, 
againſt another Leſſee of the ſame Leſſor, for hindering the Light, Se. | 


Df ations againſt Dficers, fo2 the undue Execution of thelr re: 


ſpective Offices. | 
IV bere this Action lies, and againſt whom it may be brought. 


1. An Action upon the Caſe was brought for refuſing to admit an 
Attorvey into a Court that was held by Preſcription; where the 
Plaintiff alledged that he was elected by the Mayor, who had the Election 
for 200 Years and more; and it was held good. Jones, Car. 2. 145. 

2. If one is committed upon an erroneous Indictment, and the Judgment 
is reverſed or ſet aſide, no Action will lie y_ the Judge or Officer. 
Mod. Rep 119. | 

3. An Action upon the Caſe will lie againſt an Under-Steward of a 
Court-Baron, for Proeening” in a Cauſe after a Habeas Corpus delivered 
to him. 3 Leon. 99. 

An Action upon the Caſe will lie againſt the Cuſtos Rotulorum, for an 


Amendment in a Record, tho there be no Neglect in him, for he is at 


his Peril obliged to preſerve all the Records in his Cuſtody. 1 Lev. 6 
5. If an Action upon the Caſe will lie againſt a Juſtice of Peace, for 


ve to examine one robbed according to the Statute of Hue and Cry. 


Vide 1 Leon. 124. 

6. An Action will lie againſt the Under-Sheriff, as well as the Sheriff, 
for not returning a Writ. 1 Leon. 99. 

7. When it lies againſt the Sheriff, and when againſt the Gaoler. Hardr. 
30, 31. 
8. If the Sheriff arreſts a Man outlaw'd, and he returns a Cepi Corpus, 
3 ſuffers him to eicape, an Action upon the Cale lies againſt the She- 
riff, and the Plaintiff ſhall recover Damages to the Value of the Debt. 
Moor 641. Evans v. Williams. 
9. Where it was held to lie againſt the Sheriff by the Plaintiff, qui 
tam pro Domino Rege quam pro ſeipſo, for an Eſcape upon an Outhawry. 
Parkurſt v. Powell, 2 Cro. 532. 

10. It lies againſt the Sheriff that will not return an Outlaury, 42 A. 


ſize 12. for tho? it properly concerns the King, yet the 7 may receive 
Prejudice * 
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11. An Action was brought againſt the Sheriffs of London, for not 
levying Goods by Virtue of an Outlaury; and the Opinion of the Court 
was, that the Action would not lie for the Party who ſued out the 
Outlaury, for the Seizing of the Goods, is to the King's Uſe ; but if it 

had been ſhewn, that the Sheriff might have taken the Perſon outlaw'd, 
and neglected it, there might be more Reaſon to ſupport the Action. 
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2 Ven. 89. Dawſon v. the Sheriffs of London. 

12. Whether an Action will lie againſt the Sheriff for a falſe Return 
upon an Outlawry, and in what County. Hob. 209. Parkhurſt v. Powe, 
So for not returning the Outlawry. 1 Cro. 873. Clerk's Caſe. P 

13. IF I deliver a Writ to the Sheriff ro be executed, arid before th 
Party is arreſted, I command the Sheriff to diſcharge him of the Suit; if 
the Sheriff, notwithſtanding ſuch Command, will arreſt the Party, he may 
have an Action of falſe Impriſonment againſt the Sheriff. 2 Cro. 380. 

14. So if the Sheriff arreſt the Party and after there comes a Superſe- 
deas, and he ſtill detains him; the Detaining him is a falſe Impriſonment. 
2 Cro. 379. To. N - 1 | | 

I5. It doth not lie againſt the Sheriff for returning a Cepz Corpus 6 
paratum habeo, tho* the Party does not appear. 2 Mod. 85. . 
16. If a Writ be directed to ſix Coroners, and deliver'd to one of them, 
and the Defendant in the Writ is in his Preſence ; if he returns Mae 
inventus, the Action lies againſt all the ſix Coroners. 3 Mod. 23. Naylor 
v. Sharpleſs. | | | EE 3 
17. Whether an Action upon the Caſe will lie againſt the Sheriff for a 
double Return upon an Election of a Member of Parliament; it was ad- 

Judged by five Judges againſt two, upon. a Writ of Error in the Exche- 

quer Chamber, that it would not. Barnardiſton v. Soame, 2 Let. 114. 

Pol. 410. 2 Ven. 37. Onſlowe's Caſe. ET EE © 

18. But fee an excellent Argument of my Lord Ch. Juſt, Holt upon 

that Occaſion, Mod. Caſes 45. Aſbby v. White ; three Judges were of 

Opinion againſt the Plaintiff, my Lord Ch. Juſtice's Opinion for him; 

and the Judgment of the Court was reverſed by the Houſe of Lords. 

1 Mod. 85. 2 Lev. 69. 2 Keb. 866. 3 Keb. 12, 112, 135.  *' 

19. Where it was held to lie againſt the Sheriff for executing Writs 

in a Liberty without a Nor omittas. Atkins v. Clarke. 1 Ven. 399. 1 Lit. 
82. Prideaux v. Morrice. © | 9 8 

20. An Action will lie againſt the Mayor and Aldermen, and the 

Sheriffs of London, for a falſe Certificate of a Cuſtom, but not againſt 
the Recorder. Hob. 87. | 5; 
21. An Action was brought by an Executor againſt the Sheriff, for a 

falſe Return of a Fieri facias in the Life-time of the Teſtator; and it 

was held to be within the Statute of 4 E. 3. cap. J. whereby it was en- 
acted, that Executors ſhall have an Action for Wrong done to the Teſta- 

tor. 1 Salk. 12 Millau v. Crey, 4 M loss 8 

22. If the Ordinary admits a Clerk contrary to the Verdict in a Jure Patro- 

natus, the Patron, after a Recovery againſt the Uſurper and his Incumbent, 

may have an Action upon the Caſe againſt the Ordinary. Hob. 31), 318. 

23, An Action was brought againſt the Defendant ; 'for that upon a 

Capias directed to him againſt J. S. he being Sheriff of Eſſex, directed his 

Warrant to a Bailiff of a Liberty, to arreſt the ſaid J. S. who did ſo; 

and the Defendant well knowing it, return'd a Nom eft inventus ; the 

Court held the Action would well lie, but if the Sheriff in this Caſe had 

returned, that he had ſent to the Bailiff of the Liberty, who had given 
him an Anſwer, that he had arreſted the Body, it had been a good Dif- 
charge to the Sheriff, and Proceſs ſhould have iſſued to the Bailiff of the 

Liberty to bring in the Body. 1 Cro. 129. Hawkins v. Mildmay. 

24. Tho' a Plaintiff may bring an Action of Debt for an Eſcape of one 
in Execution, yet he hath his Election to bring an Action upon the Cale. 

Hertford v. Gernon. 1 Cro. 767. 
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25. An Action of Eſcape, was brought where the Plaintiff declared, 
that the Defendant arreſted a Man upon a Latitat, and afterwards ſuffer'd 
him to go at large. . 3 1 
The Defendant pleaded the Statute of 23 H. ö. cap. 10. and tliat 
be took good and ſufficient Bail within the County according to the Sta- 
tute. 1 5 1 

The Flaintiff replied, that he let him go at large; abſque hoc, that the 
Defendant took good and ſufficient Bail within the County; upon a 
Demurrer the Court held, that this Action would not liez and North Ch. 

uſtice ſaid, that the Common Law was very rigorous as to the Execution 
of the Proceſs; the Capias was ita quod habeas the Body of the Defen- 
dant at the Day of the Return, and if the Sheriff had arreſted one it had 
been an Eſcape. But this Statute was made for the Benefit of the Pri- 
ſoner, and the Sheriff is compelled to admit him to Bail, and he is a 
Judge of their Sufficiency, and therefore no Action will lie if they 
prove Inſufficient; and ſee an excellent Argument on this Occaſion, in 
2 Mod. 180. Ellis v. Tarborongh. | YT 
26. An Action will lie againſt the old Sheriff, for not delivering over 
a Superſedeas to the new Sheriff, whereby the Defendant in the original 
Action was taken in Execution. 1 Mod. 222. Calthrop v. Phillips. 2 Mod. 

5 Caſe lies not againſt the Sheriff, for not returning a Cep; Corpus & 
paratum habeoz tho' the Party doth not appear; if the Sheriff pleads the 
Statute of 23 H. 6. for taking Bail. 2 Mod. 83. Page v. Tulſe. So if he 
returns languidus in priſona. 1 Cro. 852. Boles v. Laſcells. | 

28. An Action of Eſcape was brought againſt one, for ſuffering the 
Defendant to eſcape, the Proceſs was in an Inferiour Court, upon a 
Bond not made within the Juriſdiction of the Inferiour Court, and there- 
fore it was adjudged to be no Eſcape. Squibb. v. Holt, 2 Mod. 29. 

29. It lies againſt a Gaoler that ſuffers one to eſcape taken upon a 
Capias, or a Statute Merchant, by the Conuzee of the Statute, at whoſe 
Suit the Proſecution is. New Nat. Brev. 211. | — 

30. It lies againſt the Sheriff that ſuffers one to eſcape upon a Capias 
ad computandum, for he ſhall not have an Action of Debt, becauſe there 
is no Duty certain. 15 E. 4. 19. 16 Ed. 4. 2, 3. New. Nat. Bre. 211. 

31. It lies againſt the Sheriff, for making another Return than the 
Bailiff of a Liberty made to him. 36 H. 6. 1. 30 Aſize. 5 New Nat. 
Breu. 211. © 3 | - 

32. It hath been ſaid to lie againſt him, for returning a Perſon upon 
the Inqueſt, that is privileged by a Charter. 19 H. 8. 5. But ſee poftea 
pl. 37, 47. where it appears this is not Law. 


33. It lies againſt the Sheriff, for returning Cattle eſtray'd that are 
dead. 32 H. 6. 27. „ | „ | 

34. It lies againſt the Sheriff for returning a Devaſtavit where there 
was ine. 11 H. 6. 3. b. : 3 3 
38. An Action upon the Caſe was brought againſt the Sheriff, who re- 
turned to a Latitat, that he had taken the Body, and had the Body 
ready, c. whereas in Truth he had not the Party, whereby the Paintiff 
loſt his Suit; the Defendant demurred, and it was adjudg'd for the 
Plaintiff; for by the Demurrer he has confeſs'd the falſe Return, and the AY 
Plaintiff's Loſs ; but if he had pleaded the Statute of 23 H. 6. it would i} 
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have been a good Bar. Moor 428. Langhton v. Gardiner. 
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36. An Action upon the Caſe was brought againſt the Defendant, who 
was Bailiff of Northampton, and received a Warrant upon a Heri facias, 

to be executed within that Vill, which bore Teſte tres 7rin”, returnable 

Octabis Mich' (which at that time of Day was a Return) and at Michaelmas 

he was removed from his Office of Bailiff, and yet made a Return for the 

Sheriff in his Name and the Name of his Companion, that the Defen- 

dant had no Goods or Chattles, &%c. upon which the Sheriff returned the 

1 | 8 Writ, 
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' Readings and Obſervations 


Judge. 2 Mod. 29. | 


Writ, a Mandavi Ballivo qui illi nullum dedit reſponſim ; and the Plaintiff 
ſurmiſed that this was a falfe Return, and this Matter being found by a 
ſpecial Verdict, it was adjudged for the Defendant ; for the Return, a]. 
tho' it be falſe, yet it was no Return, becauſe it was made by one that 
was not an Officer at the Return of the Writ ; but if he had executed the 
Writ before Michaelmas, and return'd it to the Sheriff, the Sheriff might 
have made a Return accordingly ; altho* the Bailiff was remov'd before 


the Return of the Writ, but as he did not execute it, and was removed 


before the Return of the Writ, he could not make a Return of the Writ 


to the Sheriff, that the Defendant had no Goods, Ec. becauſe it might 


be he had none at the Time when he was an Officer, and perhaps he 
might have ſome after his Removal, and before the Return; but the 
Court held, that if the Plaintiff had brought an Action againſt the Bailiff, 
and laid the Ground of his Action to be for his Neglect in not executing 
the Writ ; it had been good, and the Court likewiſe held, that an Action 
would have lain againſt the Sheriff, for making the Return of a Bailif, 
who .was no Bailiff at the Time of the Return, and for the Sheriff's not 
executing the Writ; and they held clearly that an Action was maintain. 
able againſt the Bailiff of a Franchiſe for a falſe Return, and not againſt 
the Sheriff. Moor 431, 432. Palmer v. Porter. . 
35. If a Sheriff or Bailiff, upon the Delivery of Cattle to the Plaintiff 


af 


in Replevin takes no Sureties, or Money in lieu thereof, the Action lieth 


againſt him. 3 Cro. 446. — | 

38. A Gaoler takes from the Bailiff a Perſon arreſted out of his Juriſ- 
diction, 2. if an Action of falſe Impriſonment will lie againſt the Gaoler, 
Raym. 468. | „ 5 

39. If one has a Privilege not to ſerve as a Juror, and the Sheriff ſum- 
mons him on the Jury, no Action lies againſt the Sheriff for ſo doing. 
8 2 | | 

40. If a Judge commits a Juryman for giving a Verdict againſt Evi- 
dence, tho' this Commitment be illegal, yet no Action lies againſt the 


41. An Action was brought againſt an Attorney for entring up a 


Judgment before the Rules were out, by which he was prevented of 
moving in Arreſt of Judgment ; and it was adjudg'd to lie. Ray. 164. 


42. An Action will lie againſt a Sheriff, for not executing a Writ when 
he might. Mo. 432. „„ 
43. An Action will lie againſt the Bailiff of a Liberty for concealing his 
Warrant, and not certifying what is done upon it. 1 Rolls Rep. 178. 
44. It will lie againſt a Summoner, for returning one ſummoned, by 


which the Party is excommunicated, when he was not ſummoned at all; 


or againſt the Archdeacon for not inducting, but not againſt the Ordi- 
nary, for not inſtituting; for he may have his Quare Impedit. Moo. 835. 
Poole v. Godfrey. N 5 e 

45. An Action lieth not againſt a Sheriff for taking inſufficient Bail, he 
being a Judge thereof. Hutt. 120. Antea pl. 23. 

46. If by the Cuſtom of a Manor, a Copyholder for Life is to Name 
his Succeflor, and the Copyholder according to the Cuſtom names his 
Succeflor, who after the Death of the Copyholder comes to the Lord, 
and prays to be admitted, and the Lord refuſes him, yet no Action will 
lie againſt the Lord. 2 Cyo. 368. 1 Rolls Rep. 125. Moor 64.2. 

47. It lies againſt a Bailiff for concealing a Heri facias, after that he 
hath levied the Money thereon. Bell v. Catesby. 1 Rolt's Rep. 78. 

48. It lies not againſt the Sheriff, for returning a Man upon the 
Jury, who lives in a Place exempt from that Duty. 1 Rolls Rep. 119. 
The Town of Darby v. Foxley. | oh 

49. It lies againſt the Ordinary for not inducting the Clerk. 1 Ralf 
Rep. 125. Cited in the Caſe of Ford v. Hopkins. 5 


50 It 


© 007? ions on che Talk = 


Fo. = ties not againſt the Lord of a Manor, for im heh is T1 7 
the Copyholder to be his Succeſſor. 1 Roll Rep. W 5. Forde v. ä 
The ſame Caſe. 

51. It lies not for not Attorning Tenant, or for not making Livery, or 
for any ſuch Matter which is g ft ne Injuria. I Ra- s W 196. 
The ſame CaſG. 

52. It lies againſt a * of an ae Court, for refuſing a Plea, 

which by Law he eu to accepd of. 2 Rolls Rep. 49% Curriton 

Killigrew. © 

53. Where it was held to lie againſt tbe May: yor of L. for not granting 
a Poll upon'a doubtful Election. of Ven. 206. Serlin v. Turner. 2 Ven. 
26. 2 Keb. 26, 

54. Whether it lies againſt an Alderman, for procuring a falſe Return 
of a Mandamus. 3 Keb. 859. Enfield v. Hills. 

Fs. It lies againſt a Sheriff that will not execute Proceſs, the Farty 
being "wy to him, for SURED is thereby e 14 _ 7, 83. 8 E. 

14, 

i 56: Ir lies for the Plaintiff againſt the Sheriff, that will not return his 

Writ. 2 H. 6. 5. 8 E. 4. 14, J. for he is thereby hinder'd in his Suit. 

57. It lies by the Maſter of a Servant againſt the Gaoler, that ſuffers 

one to cicape who is committed upon the Statute of Labourers. 14 

AM. Ec: * 

58. It lies ROY a Commiſſary; that returns a Jure Patronatts aber. 
wiſe than it was found. 22 H. 6. 30. 

59. For returning a Man ſummon'd that was not. 26 AP ſe 48. 1 H. 6. 
pl. 4. or: where he was not ſummon'd in a reaſonable Time, for that is 
all one in the ih of the i 5 Ly tho he had not been ſummon d at all. 


89 B. 3. mt ad n! 

"Gs. Where the Action was held to — for 1 two Chapel ardens avainſt 
the Surrogate," for a falſe Return of a Mandamits.” Ward and others 
againſt Brampflon. 3 Lev. 362. | 
561. Where an -Attion: was held to lie nafinſt © an- 1 Attorney, and two 
others, for appearing without a Warrant. 5 Mod. 205. _ Stephens v. Squire. - 


2 Cro. 360. Barrett v. Wi, nebcombe. Where | it hath deen held to lie for 
an Eſcape upon an Outlawry. 
2 Cro. 380. King v. Andrews. For an ; Eſcape on. Me ne Proceſs. p 
1 Cro. 175. Marſh v. Aftry. Where the Action hath been held to lie 
againſt the Under-Sheriff, for not. returning a Writ of Summons in a 
Writ of Entry. 1 Cro. 195. | 


75 
5 


Foz Diſturbance of; Officers in the: due a, of thei Ones, 


02 fo2 doing ſomewhat; whereby they. are ebenes from the due 
Execution of the Laws. 


* * 
Va. 


Where the Action will lies oi 1 * 


Wy An Action upon the Caſe was brought againſt the Defendant, for 
that he had taken away his Goods, and had hidden them in ſuch ſecret 
Places, that the Plaintiff could not come at them to take them in Execu- 
tion; but it was ad judged that the Action would not lie. 1 Mod. 286. 
2. Where it was held not to lie for ſhutring the Door againſt the She- 
riff, who came to take Goods in Execution. Moor 668. TIME v. 
Greſham. 3, 3937 
2 $; Am Agidn. upon the; Cake lies 0 the Ko of a "Poreſt, Aa gainſt 
him who diſturbs the Keeper i in taking the Profits due by Preſerificn 
'to his Office; but he ought. to declare upon the Certainty of the Profits 
which happen'd, that he might have E Pers ag Berkley 
v. che Counteſs of Pembrate. ane | 


S N 


8 5 * a 


+ 10 


— 
— — — —ů — 22 8 
— — - 
= 
3 | 
F — — 2 of 
A, be 2 = = 
* — ů — - n — — — N 
8 r 2 | 
_ 


__ 


27 = * 
SI — — * 


2 N * r — 
— — eg — — 
— — — — IDs ve HO cbeoyn, >— 
— . gras 22 —' 
— 2 * 9 rr — 
E Ts — 
* "ee * 2 5 . 


——— 
. 


* 


. Gn or v2 _ 
- 
— — cevepucongymghs oboe 
= Lat a> 


— —: ——... . act, = 
—— — Put . « x 3 


— — 


—— - —_ 

— op 2 
os. Cntr IR — 
—— 
| "Rf a tran nets DOT 


= 


. 

— ry 
I I EE nn ng 
. 7 


Lon une. 4 2 — 
hire — Hem 2 3 — 2 4 2 \ Y 
Se SAS ACN RESTS IIS D c 
MS rene ne I ou * 4 „nere 
1 4 — ns _ . . 
- 447 A ” 


: "_ — — 
— — Z—w¹ñlPʒ — a —— — - — . _ —.— 
— — — * * — x — e ll +? 
_— ” 
92 — * — 
RO. — „E „ 1 


—— t>—— 


—— —— arongy — 
a — — 2 2 8 Mir hen — 
5 3 AA 
S — ——— 


* * A 
5 * * 
, 
W 
Em - 


n 
Deen 
*L * PR In. rr 
8 
2 —— . 2 
> 3 b 1 


a 
, . 3 ** . — — — 5 _ 5 * 
F 2 $ — m_— 4 a — — — * - * 
n - 8 8 5 — 6 oh * 4 = ”— Rr — 2 Oy . — 2 be KS od FIT X23 ST — 
5 — are bo W n — 8 N r 5 . 3 3 . A 2 — — 2 "2 — 
— 4 _ 2 eee e munen ahora Br us . — »& 2 LES o : y 3 * 2 IE — — — — 3 — p ————— E T — *-- _—_ _ 8 
— 3 pet 2 1 ”"_ Ts 7 — 8 n * * " — . = — » . — 8 bs _ cc ” — 5 — 8 — — ——— * * W * 
— * "IR ® 2 — n 6 B neo, — — — 2 = — - — — — — — —— 
—— n © Ate — 4 . 2 4A 3s + © 245 cant r 1 N — : 2 — ” : 2 — — en . * Jr — —— — " — OY > DORSET. co 4 
50 BER Is 1 - > a 8 Ws - ? > . 7 - ** — - — — — 3 Tone ene Wm —— 
4 2 . * ; g 1 - : — 7 : — ä riots, Bhp n — — — ty — — ——— — — - : — er regen - — — — > SW r R - — 
0 mn —_—_—_ * 7 G — 7 — — 2 * ——— —— - n —— —— — — i 
— — 4 * —_ 3 — TIM ——— 2 2 <> x * 7 : 7 7 Babe f — r ” RA va < 7 4 2 — Cough _ A — — OT, 9 ” — _— = — - — — — — S:. + * 
n - ” — 1 wy y - P22 _ - - mane N > 2 8 — — . n Z S 2s In. Fa ag ——— IEA 8 = \ = Rd jo IRAN 2 er 2 — : 2 wet 4 * 1 —.— — 5 8 
"A 6” Rn het ant” 7 3 en nN A 2 ones . _ 8 TTT ä —— 4 : & es DPI” IS IE Wnt OE IIS. 2 TT g n = P 3 7 * * 3 7 
en” * - on 8 od "0 3 NR 2 8 * W LS EET 3 2 2 A ror ng 2 - — 1 - —— . 5 — . - : ena — — 8 a Coney 3 ”— * — * — — — > 
Ky — r — — — 5 4 * TY A 2 — * . . N 7 7 Nr a * . 8 2 . —-—ö . ˙⅛—⅜ðs—ꝙ ts 2 ANG, — —— — — — RM þ 8 —— EO I Ir ; - 2 5 * - 2 22 
p 8 719 2 prom, - - 8 2 ” 7 S of 5 N A - * N C Pa 4 — EW — 3 et and 2 * — AED — ——— ů —„—-— TOE — 9 3 2 — = 
— Wo wy A *> N - ” 2 K 3 4 1 5 = * * A - * 4 -4 — 1 * . * — * "KO" xa 1 we — — 0 — w_ — pe — — - * — a $2 * — — — IST - 7 — — « * var + oe 1 7 — I 
= * CINE 2 bow — — 5 v , ee R 5 8 , 2 e — . — — A Es — — 4 0 : - . _ —.— . — 8 5 re N oO .. 2 gs 6 > — pd — r * 8 * — . 2 4 - 22 ene eee — — —— — — 2 — = - - > 4 - 2 — — 
8 * 2 So 7 . — N — - l — — + 66-0 2 —— . e WB a K — — 4 GI IJ SZ, — — 36 — ah * NW 1 * 80 2 S P Ro pe a, 72 $I OS of. 4 vi oe Rs be . IgE BY rr : FRA — — . - — = - 
Por mee eg + en n 5 * ob A 3 . 6 . —.— . 2 8 rr r n — —— S 2 PP.. c Le inet > a 0a; tc or ge RI " 3 7 5 — 2 —— . . 7 — — — 3 — « — — 2 — t- FF Fe Me . bs, <- t — ee 
b D; 7 = n 1 v = . 0 * A bs . wa > 4s 2 — * SI a PL LO ba a _— —— . * * 2 —_ — —— — bs - + * 
TS . * S FE we > whe 2 LY _ — 9 . N ; © 3 N 3 — —— K— — x FIPS "__ br 2 W 0 — * . 
— In : —— — by. = EY , — — — . OE AF VENEER EIB; — — 8 — 3——— 8 S 5 ? age . — in ; 442 RA IT A ey: T2. RCRA 5 © — 
—— — 8 r « R ie. x 2 — Sr re 8 — 7 — - Ty ä arts : ” — 2 —ͤ—e 8 + I" 3 — — * E 25 ok EY 2 8 
4 / r 1 1 : we — _ Fea >; — 4 * POE: — - ER 2 1 * © * 4, Ty - 4 — 2 ay. » bw RARE 4 2 wi © 0" — — — le. I. OI ber * Go ö 
Ps * = n 2 Tru * - a0 —— —— . x. — 2 * 1. Dr — A A s n . 3 > e e . es a — — - — — eee Wer p — *o — — ah — — — 4. 2 
— 2 Nn yew : 2 I IA Sec 4 frauds ey ISAT — "> — 9 - 28 D ” — — en C - 5 22 — XZ 
2 — — — — — — > . — 5 A INS = —_ — ; ' : 8 2 ä — —— 
N * S * 1 © hat Ko * 1 — 8 2 — CY SIE = 


. 
wa * 
4 
ts, 
7 "2 N . 
1 
ED r= Ae” 


7 n ook Jy 
xl yo ut N Pa 
* 

a” TE - 7 

— — nad; —— — 2 —ñ' 

* — a — 
= — ng. of) TRI art SE 
N * 


wt pl. 32. 


<<. 


"Readings and. Dviervations „ 
RN 
14 7 lies for the Plaintiff in the Aclion againſt a Perſon: the: reſcues 
another on Meſye Proceſs, whereby the Plaintiff loſt the Benefit of hit 
Action. 2 Cro. 485. Hodges v. Marks & a. 
5. So where it was held to lie for the Plaintiff againſt the Reſcuers of . 
a Perſon taken in Execution, vpon this Reaſon: that he is the Parry who 
hath the Loſs, and to whom the Injury was done; wherefore in Reaſon 
he ought to have the Action, and not be inforced to ſue the Sheriff; for 
perhaps tlie Sheriff is dead, and then no Action lies againſt his Executors, 
wherefore it is juſt that the Plaintiff ſhould take his Election; and if he 


recover, the Parties may plead it if they be ſued by. the Sheriff, 10 as 
there is not any Danger of being double charged; wherefore it was ad- 
judged for the Plaintiff, 3 Cro. 109. Mynn v. Coughton and his Wife. 


6. Where it was held to lie for diſturbing the Under-Steward of a 


N Manor Cook v. Tounger, 3 Cro. 16. 


. Where it was held to lie for Diſturbarice of 'the Plaintiff, as Officia 
to the Archdeacon of the Spiritualties, 3 Cro. 258. Walker v. Sir John Eamb. 
Where it was held to lie for diſturbing the Plaintiff in his Office of 


| Regiſter in Rocheſter. 3 Cro. 279. 'Toung v. Stoel, "Marth 38. 


Whether the Action will lie for diſturbing the Plaintiff in exerciſing 
the Office of the Regiſterſhip of Policies of Inſurance in London, and 
taking the Profits thereof. Hard. 351. Veale v. Priour. 
10. Where it was held not to lie for a Diſturbance of the Plaintiff; in 


making Bills, and Bonds, which the Phaintiff claim'd by a Grant. V. Jones 


233. Fawlkner v. Bellingham. 
11. Where it was held not to lie for diſturbing the Plaintiff 3 in his Of. 

fice of Marſhal of the King's Bench, for that a Grant to him for Years 

was void. Meade v. Lenthal, V. Fones 463. 
12. Whether. it lies for a Water-bailiff diſturbed | in his Office. t Keb. 


323. Thorp v. Bayly. 


13. That it lies 12 che Clerk to the conſtable of Windſor, fr A Diſtur 


bance i in his Office. 2 Keb. 264. Taylor v. Staples. 


14 That it lies for the Steward of the Biſhop: s Courts. 1 Ov. 636. 


Scambler v. Waters. 


15. Where this Action hath dern held to lie againſt the Defendant for 
an Eſcape from an Execution. 1 Cro. 237. Salteſton v. Payne. 


For other Caſes wherein this Action hath been held to lie againk She 
riffs, and other Officers, and where not, vide 


1 Ros Abr. 93. Letter 9. 
Danver's Abr. fol. 183. Letter & R. 
1 Rolls Abr. fol. 98. Letter B. C E. E. 


ot ations againif Perſons of any Pyofeſſſon oꝛ Trade, tn the 
- + undue Exerciſe of ſuch Pꝛokeſlon oꝛ CradeG. 


Where this Action hath been held to lie, and by and againſt — 
Againſt an IN NR EE RR. 


1. It lies againſt a Hoſt who refuſes his Gueſt, under Preterice chat his 
Houſe is full of Gueſts. 1 RolPs.Abr. fol. 3. Liener F pi. 14. 


2. But it is a good Plea in Bar that his Houſe is full, and he had no 
Room, for he is not bound to provide Lodgings out of his Houſe. . 


. If a Traveller 8 to an Inn to Lodge, and the Tankebper. ap- 
Points him a Chamber for his Goods to be put in, and after the Gueſt is 


robbed, he ſhall have this Action. - I Ras . 5 F. 3. Letter E. 2h 2. 


8 Co. 32. 4 Leon. 96. 
4 If the Innkeeper i is not at Home, or. s Abroad while his Gueſt 
is in the Houſe, yet he muſt anſwer for the Goods of his rn if they 


are ſole. 1 Rols Abr. fol. 4. Jn G. Pl. 3 + 
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5. But if he tells his Gueſt he is going Abroad, and therefore ean't 
attend him, and the Gueſt takes up his Lodging there, if his Goods are 
ſtole the Innkeeper is not chargeable. Ibm. pl. 24. 
6. If the Innkeeper refuſes his Gueſt becauſe his Houſe is full, and the 

Gueſt ſays he will ſhift among the reſt of his Gueſts, and he is robb'd, 
the Innkeeper is not chargeable. Im. pl. 1 VVV | 
J. If the Innkeeper bids his Gueſt put his Goods into a particular 
Room, and that then he will warrant them ſafe, otherwiſe not, and the 
Gueſt permits them to lie elſewhere, the Innkeeper ſhall not be charge- 
able if the Goods are ſtolen. Dyer 266. h. vide Moor 78, 158. 8 Co. 33. 
8. If the Innkeeper asks his Gueſt what Money or Goods he has, and 
the Gueſt tells him none, or leſs than he hath, and afterwards they are 
loſt, the Innkeeper is not chargeable: Moor 158. and 8 Co. 33. 
9. If the Inkeeper delivers the Key of the' Chamber to his Gueſt 
where the Goods are put, and the Gueſt leaves the Door open, and the 
Goods are ſtole, yet an Action lies agamſt the Innkeeper. 8 Cs. 33. 


10. If the Gueſt is robbed by his Servant, or by any other Perſon 


which he brings with him, the Inkeeper is not chargeable. 8 Co. 33. 
11. If a Man comes to an Inn, and defires his Horſe to be put to 
Graſs, and the Horſe is ſtolen from the Field, the Innkeeper is not charge- 
able ; but otherwiſe if the Innkeeper ſends him to Graſs of his own Head. 
1 Rolls's Abr. fol. 4. Letter F. pl. 3, 4. . 
12. But if the Innkeeper, at the Requeſt of his Gueſt, puts his Horſe 
to Graſs, and he is ſtolen through wilful Negligence, the Innkeeper is 
anſwerable. Ibm. 5. 29 . CET: * 


13. The Innkeeper is not bound to receive a Horſe of a Perſon who 
does not lodge at his Inn. 2 Brownl. 254. Nor is he bound to let the 


Gueſt, or his Horſe have Proviſion, unleſs he is paid for it before-hand ; 


for the Innkeeper is not bound to truſt his Gueſt, Bro, Action upon the 
de , e b e #2935 towing cid 0-92 200.5 mb 
14. The Innkeeper is not anſwerable for the Perſon of the Gueſt, if 
he be beaten in the Inn. 8 Co. 32.4 BO. N 
15. The Foundation of this Action is upon the Cuſtom of the Realm, 
for the Preſer vation of the Goods of Travellers that come to an Inn to- 
lodge, and therefore theſe four Things are to be obſerved. 1. That it 
muſt be a common Inn. 2. That the Party be a travelling Gueſt. 3. That he 
lodge at the Inn. 4. That the Goods of the Gueſt are in the Inn, as Goods 
of a Gueſt; for where- ever either of theſe fail, the Action will not lie. 
| | To illuſtrate which, ſee the following Caſes 
16. If a Man takes down his Sign, he diſcharges himſelf from being 


reputed a common Innkeeper. 2 Ro/s' Rep. 345, 346. But if after- 


wards he makes it a common Practiſe to harbour People that are travel- 
ling, he ſhall be reputed a common Innkeeper. Pn. 


17. If one that is not a common Innkeeper be aſſign'd per Hoſpitatorem 


Domini Regis, to harbour a Perſon, he is not bound to take Charge of 


the Goods of the Gueſt. 1 Rol/s Abr. fol. 2. Letter D. pl: 4 New Door 
158. in the Margin. 50 Wr N rind 7511 


18. If a Man comes to an Inn, and leaves Goods there, and goes a- 


way, and comes about two or three Days after, and in the mean Time 


the Goods are ſtolen, the Innkeeper is not chargeable, for the Party was 


not his Gueſt. 1 Roll's Abr. ful. 3. Letter E. pl. 2. 


19. But otherwiſe if he comes again the ſame Ni ht Moor $77. Pop. | 


179. 2 Brownl: 255. Neu Dyer 158 b. Cro. Fac, 188. Latch 127. 


20. And otherwiſe if the Innkeeper promiſes to keep them ſafe. Cro. Fac. 


189. And''tis ſaid in this Book, that the Action ought in this Caſe to be 
grounded upon the ſpecial Promiſe; and not upon the Cuſtom of the Realm. 
21. If a Man leaves his Horſe at an Inn, and goes away two or three 


Days, tho! neither himſelf or Servants lodge there, he ſhall be reputed a 


Gueſt. 1 Ros Abr. fo. 3. Letter & pl. 3. Cro. Pac. 189. Moor 87). Ney 
- 426; ” Ty 23. If 
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4. 7 lies for the Plaintiff in the Action againſt 'a; Perſon: that reſcues "aj 


another on Meſye Proceſs, whereby the Plaintiff loſt the Benefit of hit 


Action. 2 Cro. 485. Hodges v. Marks G a, 
5. So where it was held to lie for the Plaintiff a againſt the Reſcuer of : 
a Perſon taken in Execution, upon this Reaſon the, he is the Parry who 
2 the Loſs, and to whom the Injury was done; wherefore in Reaſon 
he ought to have the Action, and not be inforced to ſue the Sheriff; ſor 
perhaps tlie Sheriff is dead, and then no Action lie- againſt his Executors, 
LE it is juſt that the Plaintiff ſhould take his Election ; and if hs 
recover, the Parties may plead. it if they be ſued by the Sheriff, fo as 
there is not any Danger of being double charged; wherefore it was ad- 
judged for the Plaintiff, 3 Cro. 109. Mynr v. Coughton and his Wife. 
6. Where it was held to lie for diſturbing the Under-Steward of a 


Manor. Cook v. Tounger, 3 Cro. 16. 


. Where it was held to lie for Diſturbarice of the Plaintiff, as Official 


to the Archdeacon of the Spiritualties. 3 Cro. 258. Walker v. Sir Jobn Bamb. 


8. Where it was held to lie for diſturbing the Plaintiff in his Office of 


| Regiſter in Rocheſter. 3 Cro. 279. Toung v. Stoeh, March 38. 


Whether the Aden will lie for diſturbing the Plaintiff in exerciſing 
the Office of the Regiſterſhip of Policies of Inſurance in London, and 
taking the Profits thereof. Hard. 351. Peale v. Priour. 

10. Where it was held not to lie for a Diſturbance of the Plaintiff ; in 
making Bills, and Bonds, which the Plaintiff claim d by a Grant. V. Jones 


233. Fawlkner v. Bellingham. 


11. Where it was held not to lie for diſtorbing the Plaintiff; in his Of. 
fice of Marſhal of the King's Bench, for that a Grant to him for Years 
was void. Meade v. Lenthal, M. Jones 463. - 
12. Whether ir lies for a Water-bailiff diſturbed 3 in his Office. 1 Leb. 
323. Thorp v. Bayly.. 

13. That it lies * the Clerk to the conſtable of Wi ndſer, for a Diſtur 


dance 1 in his Office. 2 Keb. 264. Taylor v. Staples. 


14. That it lies for the Steward — the Biſhop's Courts. 1 Co. 636. 
Scambler v. Waters. 


15. Where this Action bath hen held to lie againſt the Defendant for 
an Eſcape from an Execution. 1 Cro. 237. Salteſton v. Payne. 


For other Caſes wherein this Action hath been held to hi 11 255 She» 
riffs, and other Officers, and where not, vide ee 


1 Rolfs Abr. 93. Letter 9. 
Danver's Abr. fol. 183. Letter & R. 
1 Rol/s Abr fol. 98. Letter B. C E. R 


ot Acklons agalnſk Perſons ol any Pꝛofeſſſon 02 Trade, fo: the 
- +. + undue Exerciſe of ſuch Peofeſſion 02 Trade, 8 
Where this Ack ion bath been held to lie, and by and again whom. | 

| Againſt an IN NME EE RR. . 


1. It lies againſt a Hoſt who refuſes his Gueſt, under Preterice that his 
Houſe is full of Gueſts. - 1 Roll Abr. fol. 3. Fence F. pl. 1. | 


2. But it is a good Plea in Bar that bis Houſe is full, and fie | pad no 


Room, for he is not bound to renin Tonen out of his Houſe. * 
* Pl. 32. | 


If a Traveller comes to an Inn to Lodge, and the lonkeeper. ap- 
_ him a Chamber for his Goods to be put in, and after the Gueſt is 
robbed, he ſhall have this Action. 1 Raub 7 . bg 3. Letter F ph. 2. 


4 If the Innkeeper is not at Home; or. i Abroad while his Gueſt 
is in the Houſe, yet he muſt anſwer for the Goods of his Sun if they 


8 Cy. 32. 4 Leon. 96. 
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s. But if he tells his Gueſt he is going Abroad, and. therefore ean't 


attend him, and the Gueſt takes up his Lodging there, if his Goods are 


ſtole the Innkeeper is not chargeable. Ibm. ph 2. 
6. If the Innkeeper refuſes his Gueſt becauſe his Houſe is full, and the 
Gueſt ſays he will ſhift among the reſt of his Gueſts, and he is robb'd, 
the Innkeeper is not chargeable. Im. pl, . | 
J. If the Innkeeper bids his Gueſt put his Goods into a particular 
Room, and that then he will warrant them ſafe, otherwiſe not, and the 
Gueſt permits them to lie elſewhere, the Innkeeper ſhall not be charge- 
able if the Goods are ſtolen. Dyer 266. b. vide Moor 78, 158. 8 Co. 33. 
8. If the Innkeeper asks his Gueſt what Money or Goods he has, and 
the Gueſt tells him none, or leſs than he hath, and afterwards they are 
loſt, the Innkeeper is not chargeable. Moor 158. and 8 Co. 33. 
9. If the Inkeeper delivers the Key of the Chamber to his Gueſt 
where the Goods are put, and the Gueſt leaves the Door open, and the 
Goods are ſtole, yet an Action lies againſt the Innkeeper. 8 G. 33. 
10. If the Gueſt is robbed by his Servant, or by any other Perſon 
which he brings with him, the Inkeeper is not chargeable. 8 Co. 33. 
11. If a Man comes to an Inn, and deſires his Horſe to be put to 
Graſs, and the Horſe is ſtolen from the Field, the Innkeeper is not charge- 
able; but otherwiſe if the Innkeeper ſends him to Graſs of his own Head. 
1 Rolls s Abr. pu Letter F. pl. 3, 4. 1 L = 
12. But if the Innkeeper, at the Requeſt of his Gueſt, puts his Horſe 


to Graſs, and he is ſtolen through wilful Negligence, the Innkeeper is 


aniwerable. Ibm. 5. | ©. Ib | 
13. The Innkeeper is not bound to receive a Horſe of a Perſon who 
does not lodge at his Inn. 2 Brownl. 254. Nor is he bound to let the 
Gueſt, or his Horſe have Proviſion, unleſs he is paid for it before-hand ; 
for the Innkeeper is not bound to truſt his Gueſt, Bro, Action upon the 
Caſe, 76. 9 O. 8). 6. 15 i ang" 300; e 


14. The Innkeeper is not anſwerable for the Perſon of the Gueſt, if 


he be beaten in the Inn. 8 Co. 32. b. + A bas, 1 . 
15. The Foundation of this Action is upon the Cuſtom of the Realm, 
for the Preſervation of the Goods of Travellers that come to an Inn ts 


lodge, and therefore theſe four Things are to be obſerved. 1. That it 


muſt be a common Inn. 2. That the Party be a travelling Gueſt. 3. That he 
lodge at the Inn. 4. That the Goods of the Gueſt are in the Inn, as Goods 


of a Gueſt; for where- ever either of theſe fail, the Action will not lie. 


: To illuſtrate which, ſee the following Caſes. e 
16. If a Man takes down his Sign, he diſcharges himſelf from being 


reputed a common Innkeeper. 2 Rolls Rep. 345, 346. But if after- 
wards he makes it a common Practiſe to harbour People that are travel- 


ling, he ſhall be reputed a common Innkeeper. Ibm. 


5 * % 


17. If one that is not a common Innkeeper be aſſign'd per Hoſpitatorem 


Domini Regis, to harbour a Perſon, he is not bound to take Charge of 
the Goods of the Gueſt. 1 Ros Abr. fol. 2. Letter D. pl. 4 New Dyer 


158. in the Margin. motoring wo WR 
18. If a Man comes to an Inn, and leaves Goods there, and goes a- 
way, and comes about two or three Days after, and in the mean Time 


the Goods are ſtolen, the Innkeeper is not chargeable, for the Party was 


not his Gueſt. 1 Roll's Abr. fol. 3. Letter E. pl, 234. 
19. Bur otherwiſe if he comes again the ſame Night. Moor $77. Pop. 
179. 2 Brownl. 255. New Dyer 158 b. Gro. Fac, 188. Latch 121. 
20. And otherwiſe if the Innkeeper promiſes to keep them ſafe. Cro. Fac. 
189. And''tis ſaid in this Book, that the Action ought in this Caſe to be 
grounded upon the ſpecial Promiſe; and not upon the Cuſtom of the Realm. 
21. If a Man leaves his Horſe at an Inn, and goes away two or three 
Days, tho' neither himſelf or Servants lodge there, he ſhall be reputed a 


126, 


Gueſt, 1 Ru Abr. fo. 3. Letter 2. pl. 3. ro. Fac. 189. Aer 877. ** . 
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22. If an Innkeeper invites a Man to Supper, and he ſtays there 
all Night, if he is robbed the Innkeeper is not chargeable, becauſe the 
Party was no travelling Gueſt. Jby. pl. 4. 2 Brown. 214. 8 C. 32 
23. If a Man rakes my Horſe and rides him into an Inn, and he i; 
there ſtalen,'I cannot have an Action, becauſe I am not a Gueſt, n. 
24. Otherwiſe if my Servant comes to an Inn upon my Horſe about 
my Buſineſs. Ibm. pl. 7. Jartew i at ang? 15.1 ting noe 
2835. If A. comes to an Inn, and ſtays there a Week, or longer, he 
ſhall be reputed a travelling Gueſt. Latch 1x. 
26. But if an Attorney comes to an Inn, and hires a Chamber there 
for the Term, and is robbed, the Hoſt is not chargeable. Moor 87). 
27. If Goods are deliver'd to an Hoſt upon another Account, than 
meerly as the Goods of his travelling Gueſt, he is not anſwerable. 1 Ry}; 
Ar. fo. 3. Liter N ff HD 200 Log P hon Fab. 


Againſt a CARXIE X. 


28. If a Man delivers Goods to a common Carrier, to carry them to a 
certain Place, and he loſes them, or is robbed of them, an Action upon 
the Caſe will lie againſt him, upon the common Cuſtom of the Realm; 
for the Law implies his Undertaking to carry and deliver them ſafe. 1 ROH 
Abr. fo. 2. Letter C. pl. 1, 4. JJC» aa es . 

29. And tho' he be no common Carrier, yet if he takes Hire, he is to 
be charged upon a Special Aſumpſit. Cro. Fac. 262. Rogers v. Head. 
30. A common Hoyman is reputed a common Carrier; and if a Man 
delivers goods at 7ork to B. who is a Water-Carrier between Hull and 
London, to carry thoſe Goods from Hull to London; tho* no Mention is 
made of the Carriage to Hull, yet if the Goods be loſt he ſhall anſwer 
for them; for upon his general Receipt of them at rk, he became liable. 

1 Sa. 36. Nic hol v. Moore. 4 „% 00 Ae a4 £1. 
31. A Bargeman, and Lighterman, are reputed common Carriers, for 
this Purpoſe: ; Palmer : ad. 2 Qn 3366). 72 A t 497 g7 
32. If a Man delivers Goods to a common Hoyman to carry, and he 
fearing to carry them, delivers them to J. D. to carry, and gives Notice 
to the Party, if he barely aſſepts thereto, that will not diſcharge the 
Hoyman, unleſs the Party actually diſcharges him of the Carriage, and 
the Diſcharge only is traverſable. 2 Cro. 330. Hab. 17. 1. Rollis Abr. fo. 2. 
Letter G . wel ah ein are right; of | 1 8 
33. If A. delivers a Box to carry, and the Carrier asks what is in it, and A. 
tells him a Book and Tobacco, and in Truth there is 100 J. yet if the Car- 
rier is robbed, he ſhall. be anſwerable for the Money; for A. was not 
bound to tell him of all the Particulars that were in the Box, but the 
Carrier might have qualified this general Acceptance, as if the Car- 
rier had told the Owner that it was a dangerous Time, and if there were 
Money in it he durſt not take Charge of it, that would have excuſed the 
Carrier. Alen 93. Henrig v. Eccleſton, 1 Ven. 238. Morſe v. Aue. 

34. And it is very Neceſſary to underſtand the Nature of this quali- 
fy'd Acceptance; for if Goods be delivered to a Man to be ſafely kept, 

and after thoſe Goods are ſtolen from him, this ſhall not excuſe him, be- 
cauſe by the Acceptance he undertook to keep them ſafely, and therefore 
he muſt keep them at his Peril. EE SH eee 1s 1 


35. So it is, if Goods be deliver'd to one to be kept; for to be kept, and 
to be ſafely kept, is all one in Law; but if the Goods be deliver d to him 
to be kept, as he would keep his own, there, if they be ſtolen from him 
without his Default or Negligence he ſhall be diſcharged; ſo if Goods 

be deliver'd to one as a Gage or Pledge, and they be ſtolen, he ſhall be 
diſcharged, becauſe he hath a Property in them, and therefore he ought 
to keep them no otherwiſe than he would his own. 3 but if he that gager 


on Actions on the Caſe. 417 
——ů — e — | — — —ê— e ee 
them, tender'd the Money before the Stealing, and the other refuſed to 


deliver them, then for this Default in him he ſhall be charge tn. 
35. If A. leaves a Cheſt locked with B. to be kept, and taketh away 
the Key with him, and acquainteth not B. what is in the Cheſt, and the 
Cheſt, together with the Goods of B. are ſtolen away, B. ſhall not be 
charged therewith, becauſe A. did not truſt B. with them, as the Caſe is. 
And that which hath been ſaid before of ſtealing, is to be underſtood 
alſo of other like Accidents; as Shipwracks by Sea, Fire by Lightning, 
and other like inevitable Accidents. C. Lit. 89. a. b. as 


36. If a Smith pricks a Man's Horſe, an Action lies againſt him. x 

RolPs Abr. Jo. 91. PL. 15. ; | wo . | 
37. If a common Farrier kills my Horſe with bad Medicines, an Action 
lies againſt him without an Expreſs Aſſumpſit to cure him. Ibm. pl. 13. 


38. And if a Perſon, tho? he be not a common Farrier, Promiſes to 


cure my Horſe of a Diſtemper, if he kills my Horſe through an ill Ad- 
miniſtration of his Medicines, an Action lies againſt him. 1 Rolls Abr. 
fal. 96. Letter Z. pl. 6. 5 hs 1 8 

39. If a Servant which is my Agent, ſells an unſound Horſe, or other 
Merchandize in a Fair to a Man, no Action lies againſt the Maſter, for 
he did not command his Servant to ſell it to any particular Perſon; but 


otherwiſe it is, where he was directed to ſell it to a particular Perſon. 


1 Rolls Abr. fo. 95. Letter S. pl. 1, 2. 


40. If a Goldſmith makes Plate, wherein he mingles Droſs, ſo that it 


is not according to the Standard, and ſends it by the Servant, an Action 
lieth againſt the Maſter. Cro. Fac. 471. 


41. If A. ſells a Horſe to B. and warrants him to be Sound of Wind and 


Limb, and his Legs clear, whereas he well knows that he is Shoulder- 
pitcb'd, and to have Splints on his Legs, an Action lies againſt him on his 
Warranty. But if A. buys a Horſe of B. who warrants the Horſe to 
have both his Eyes, and the Horſe hath but one Eye, A. can have no 
Action; becauſe the Matter is not Secret, but lies in the Knowledge of 
the Party, and it was his own Neligence that he would not look thereto. 
1 Roll's Abr. fo. 97. pl. 14. Cro. Fac. 386. Baily v Merrell. 


7 . 


42, An Action will lie againſt a Porter, Carrier or Bargeman, whether 


there be a Special Promiſe or no, upon his bare Receipt of the Goods, if 


the Goods are loſt by his Negligence, as well as againſt a Land-Carrier. 
1J%%% ⅛o/ frowned 6 ad ̃ elle ̃ ²7˙Ü— 
43. An Action upon the Caſe will lie againſt the Servant by the Ma- 
ſter for bringing Goods from India, by which the Maſter broke hes 
Covenant, if it were done fraudulently, knowing of this Covenant. 1 Hd. 
A / v be een 
44. If one promiſes to take up Goods, and carry them to another 
Place, and does it ſo negligently, that the Goods are ſpoiled, an Action 
lies. Salk. 26. „ We „ 
45. The Maſter of a Stage-Coach is not liable for Goods loſt by the 
Driver, unleſs he takes a certain Price for the Goods. Salk. 282. 


46. Whether a Maſter of a Ship ſhall be liable for Goods that are 


ſtolen away from the Ship, whilſt the Ship lay in the River, or not. Vide 
1 Mod. 85. Morſe v. Sluce. | ET i, 

47. It lies not againſt the Maſter of a Barge, for Goods thrown Over- 
board for the Safety of the Lives of the Paſſengers. - 1 Rolls Rep. 19. 
The Caſe of the Grave/end Barge. Eo, 5 


48. It lies for a Maſter againſt a Surgeon, who undertook to cure his 


Servant of a broken Leg, and the Surgeon misbehaved himſelf in his 


Profeſſion. , 1 Roll's Rep. 124. Everard v. Hopkins. _ = = 
49. It lies againſt a Man for felling corrupt Wines, tho' he does 1.0; 

warrant them to be good. 2 Roll's Rep. 5. Southern v. Howe. 
30. It lies againſt a Man for ſelling Goods that are not his own. Ib. 
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| Readings and Obfervatons 


Sylt herne v. Howe, 2 Rolls Rep. 26. 


i. It lies for not ſuffering the Leſſor to ſee whether Waſte be com. 
mitted, or no. 2 Rolls Rep. 21. Hunt v. Dad vers. 
52. Where it hath been held to lie for ſelling a Counterfeit Jewel. 


* 


53. There is a Difference taken, where a hing is | ſold, Which of 


Right belongs to the Vendor, and where to a Stranger; for if the Pro- 


perty belongs to a Stranger an Action will lie againſt the Vendor, with. 


out any Words of Warranty. 2 Roll's Rep. 27. WED 
54. It lies againſt a Tradeſman for putting another's Mark to his own 
Commodities. 2 Rol's Rep. 28. %%% SO A ; 
55. Where it lies againſt the Maſter of a Ship for Goods loſt out of the 
Ship. 1 Ven. 190, 191. Morſe v. Sluce. - ROS > | . 
| 56. Where an Action was held to lie againſt an Attorney, for cauſing 
a Hiri facias to be executed againſt his Client, in an Action wherein the 
Defendant was Attorney for the Plaintiff, Stile 426. Lawrence v. Har- 
Y210h, oo 1 | | | | | 
= It lies againſt an Attorney that is retained, and makes Default. Liz. 
Intr. 2 A. Seft. 1. Reg. Orig. 113. A. If his Client be prejudiced by it, 
58. It lies againſt the Clerk of Aſſiſe that takes a Fee, and enters not the 
Jury. 34 H. 6. 4. for thereby the Cauſe is delayed. e 
59. My Lord Chief Juſtice Holt was of Opinion, againſt three other 
Judges, that an Action upon the Caſe would lie againſt the Poſtmaſter 


General, for Fxchequer-Bills loſt out of a Letter deliver'd at the Office at 


London, and he went upon this Reaſon. Ng. Z 

That he conſider'd this as a Letter loſt in the Office, and not upon the 
Road; and. held, the Poſtmaſter General was liable, becauſe the Care 
of the whole is committed to him, and the reſt are but his Deputies; 
for the Law makes the Officer, whoſoever he be, reſponſible of Conſe- 
ö both for himſelf and his Deputy; as the Marſhal or Warden for a 


riſoner, or the Sheriff for Goods taken in Execution, for which he is 


liable upon an Extendi Facias on the Statute, as well as a Levari facias, 
which is at Common Law, or for a Priſoner in Execution in Debt, which 


is by the Statute of 25 E. 3. cap. 17. as well as in Treſpaſs Ii & Armis, 
which is an Execution at Common Law ; and this ſhews, that the Officer 
is in Conſequence liable, whether he become intruſted by Common Law, 
or by Statute ; and there is no need of a Contract, for the Law makes 
him anſwerable. zdiy, He has a Reward which is the Reaſon. in the 
Caſe of Innkeepers, Hoymen, Ec. who are bound to keep ſafely, and an- 
ſwer all Neglects of. thoſe that Act under them, and ſo they would be, 
tho? they ſhould expreſly caution againſt it; and this Caſe is within the 


ſame Reaſon with thoſe Caſes that make Men reſponſible for negligent 


keeping, viz. That if they could not be charged without aſſigning a par- 
ticular Neglect, they might cheat any Man living, and it would nor be 


in his Power to prove it; it is a hard Thing to charge a Carrier ; but 


if he ſhould not be charged, he might keep a Correſpondence with 'Thieves, 


and cheat the Owner of his Goods, and he ſhould never be able to prove 


it; it would be hard in this Caſe, to put the Plaintiff to prove a parti- _ 
cular Neglect among ſuch a Multitude of Under Officers; ergo the Poſt- 

maſter is n be charged with. it. 

2 4ly, Exchequer-Bills are proper to be ſent this Way; for the Words 
are general, any Packets whatſoever, and theſe being new Things is no 
Argument againſt it; for new Things may be govern'd by old Laws, 
when they fall within the Reaſon of thoſe Things, which were the ſub- 
jet Matter of thoſe Laws at firſt: Alſo when a Man takes upon, himſelf 
a publick Employment, he is bound to ſerve the Publick as far as his 


Employment goes, or an Action lies againſt him for refuſing. Thus if a 


Farrier refuſes to ſhoe a Horſe, an Innkeeper to receive a Gueſt, a Car- 


rier to carry, when they may do it, an Action lies; their Underſtanding 


is in Proportion to their Power and Convenience. Dyer 158. 


5 e 8 3419, 


on Actions on the Caſe. — 689 ll 
_ . 3dly, If without this Act, or before it, any Perſon had voluntarily ſer 4 
up ſuch a Paſt-Office, that Perſon had been liable to an Action, and con- 0 
ſequently ſo is the Poſtmaſter ; for all, other people are excluded; the Na- 1 
ture of the Office is the fame, and he is on the ſame Terms. i 
 4thly, 'Tho' the Maſter be liable, yet Breoze, into whoſe Hands the | 
Packet was;deliyer'd is chargeable alſo, but he is not chargeable as an Of- | 
ficer, but as Wrong-doer. It is upon this Reaſan that an Action lies a- Wt 
gainſt the Gagler, as well as againſt the Sheriff for a voluntary Eſcape, Jil 
for it is in the Nature of a Reſcue ; but for a negligent Eſcape the Ac- 4.1 
tion lies only againſt the Sheriff. 1 Leon. 146, 3 O. 175, 743. 1 Roll: 1 
Rep. 78. is ill reported. Noy 9. | HOG: 160 
Ithiy, What is done by the Deputy, is done by the Principal; and it 1 
is the Act of the Principal who may diſplace him at Pleaſure, even tho wh 
he were conſtituted for Life. Hob. 13. Moor 856. and the Act of the 10 
Deputy may Forfeit the Office of his Principal. 39 H. 6. 34. w 1 
6:hly, The King's Diſcharge may be good againſt the King, as to hjs 1 
Revenues, but not as to the Subject, for it cannot hinder him of a Re- 10 
medy the Law gives him. Laue v. Cotton & af. 1 Salk. 117. 4 
60. It lies againſt a Servant that will not do his Service, for the Maſter by 
is thereby damnified. 2 II. ). II. 6. end. . 14 
- Secondly, Df the Declaration, 5 e Wl 
In Aftions for Nuſances, Annoyances aud Diſturbances, and for other Wk 
es Wrongs. ade 1 
1. It lies againſt a Wrong - doer upon the bare Poſſeſſion only, and the Bk! 
Plaintiff need not ſet forth whether he hath a Title by Grant or Pre- 1 þ | 
ſcription, for that goes to the Right. But if the Declaration be for di- El 
verting of Water ab autiquo & folito curſu, this amounts to a Preſcrip- e 
tion, which muſt be proved at the Trial, or the Plaintiff will be Non- 160 
ſuited. 3 Mod. 52. Hebvlethwaite v. Palmes, Skinner 175. 2 Show. 243. 1 
The ſame Caſe is reportęd in 1 Show. 64. os Wilt 
2. Tet in the Caſe of Palmes v. Keblethwayt, 1 Show. 64. the Plaintiff my 
brought an Action upon the Caſe for diverting a Water-courſe from the N 
Plaintiff's Mili, and declares only that the Water debet & ſolet currere, N 
and does not ſay that it was an ancient Mill; it was anſwered, that this 1 
Was only a poſſeſſory Action, and that the Plaintiff need not ſay any 10 
more. I don't find any Judgment was given. | 10 
3. But in Palmer 290. in the Caſe of the Counteſs of Rutland v. Bot- 1 
ler, there is the ſame Point ſettled; and it was ſaid by Juſtice Dodderidge, 8 
That if a Man erects a new Mill upon his Freehold, and another diverts Wa 
the Courſe of the Water from that Mill, altho' it paſſes through a Man's 11 
own Land, yet if the Water uſed to take that Courſe, an Action upon % 
the Caſe will lie. 1 4 my 2 4 {Rk 
4. Agreeable to which is the Caſe of Sands and Trefuſis, in 3 Cro. 575. 1 
Where an Action upon the Caſe was brought for ſtopping up a Water- 1 
courſe, running in the Defendant's Land to another antient, Water- WT 
courſe. there running from his Mill to the Defendant's Mill. In that Caſe Wl! 
it was adjudged that the Action well lies, tho' the Plaintiff does not ſay 1 
that his Mill was an ancient Mill; and altho' he does not ſhew what Eſtate 1 
he had, likewiſe in Paſ. 4 V. & M. it was held, that to alledge, that Water Wh! N 
eurrere debuit E debot, is ſufficient in an Action for ſtopping a Water-courſe, 108 
without ſaying that it ever ran there, becauſe it is a poſſeſſory Action. 2 . 
Jackſon v. Savage, Paſ. 4 W. & M. Carthew 316. The ſame Point ad- 1243180 
judged in and Trip. 1 n ppl -2% e + l 
5. And in the Caſe of Tennant and Gouldin, in 6 Mod. 3 13. The Lord ! 


Chief Juſtice was of Opinion, that ſolebat currere, when it relates to Water 8 _ 
is ſuffcient, but to make Uſe of that Expreſſion, in an Action for not repair- W 
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ing a Wall, which was wont to be repaired, that Word ſolebat is im- 
proper and inſufficient ; but in this Caſe the Plaintiff had Judgment upon 
another Matter, viz. becauſe it appear'd upon the Face of the whole De. 
claration that the Plaintiff was entitled to an Action. The Caſe was, 
the Plaintiff declared that he was poſſeſſed of a Meſſuage ſituate: in ſuch 
a Place, for a certain Number of Years, and alſo of a Cellar, Part 
thereof contiguous to a Vault, Part of the Defendant's Meſſuage, 
which was wont to be ſeparated by a ſtrong thick Wall, Part of the 
Defendant's Meſſuage; that for want of repairing this Wall, the Filth 


2 


and Soil of the ſaid Vault, flow'd into the ſaid Plaintiff's Cellar, chr. 
This Declaration was held good, and the Lord Chief Juſtice Holt ſaid, 
That there always had been, and then was a Difference, between charg- 
ing a Wrong-doer, and the Tenant of the Land; for to charge a Ter. 
tenant, one muſt make a Title by Grant or Preſcription, but none need 
be made againſt a Wrong-doer ; and formerly it was thought Neceſſary to 
maintain an Action againſt a Tertenant for ſtopping up a Way, to ſhew 
a Title, but the contrary has been held ſince. Brit v. Stroud, 4 Mod. 
418. 6. Mod. 19. and that as well on a Demurrer as after a Verdict; but 
ſays he, I know no Caſe where one puts a Charge upon any one, except 
it be of common Right, but he ought to ſhew a Title, as in the Caſe of 
repairing one's Houſe. But if I have an Houſe-of-office in my Ground 
walled, and no cellar contiguous to it, and another digs a Cellar cloſe to 
my Wall, which ſtands well, till you have dug your Cellar, it feems hard 
to bring a greater Charge upon me, by his digging his Cellar contiguous 
to my Wall, whereby my Wall is in its Nature become Weaker. Sup- 
poſe one Man has a Houſe and Cellar contiguous to it, and one Wall 
{ſerves for both, and he ſells the Cellar, who ſhall repair the Wall; or 
ſuppoſe this Cellar was made after the Vault, and the Wall thereof; for 
the one Party's making a Wall, ſhall not take away the Owner of the 
Contiguous Soil's Liberty of digging a Cellar, but ſuch digging ought not 
to bring a greater Charge upon the other. ONES 


And at another Day the Court held the Declaration good, for there is 
a ſufficient Cauſe appearing in it, but not upon the Word ſolebat; but if the 
Defendant has a Houſe-of office incloſed with a Wall, which is his, he is 
of common Right bound to repair it, and he is to uſe it ſo as not to annoy an- 
other; and there is a great Diverſity between a Preſcription to put a Charge 
upon a Man to repair his Fence, and to excuſe one from a Treſpaſs, for 
ſuch Charge muſt be by Preſcription. But the Reaſon here is, that one 
muſt uſe his own fo, as thereby not to hurt another; and as of common 
Right one is bound to keep his Cattle from treſpaſſing on his Neighbour, 
ſo is he bound to uſe any thing that is his, ſo as not to hurt another by 
ſuch Uſage. If a Man has two Houſes, one which has a Houſe-of-office 
that is kept in by the Wall of the ſame Houſe, from a Cellar in another, 
and he ſells the Houſe to which the Houſe-of-office does belong, the 
Buyer is to keep it in good Repair, ſo as not to prejudice the Vendor's 
Houſe, for he is not to uſe it ſo as to hurt another. p 8 
Suppoſe one ſells a Piece of Paſture, lying open to another Piece of 
Paſture, which the Vendor has, the Vendee is bound to keep his Cattle 
from running into the Vendor's Piece of Ground; ſo of Dung, or any 
ching e ß ĩðͤ 4 8 „ 
If a Man erects a Houſe- of- office, to which there is contiguous à va- 
cant Piece of Ground which is his, by which the Houſe- of- office is kept 
in, there, if he ſells the vacant Ground, and the Vendee digs a Cellar in it, 
as he may do, there he muſt Defend his Cellar againſt the Houſe- of- office. 
If a Man builds next to a Vacant Piece of Ground of his own, and 
then ſells the new Houſe, keeping the Ground in his own Hands, he 
can't build upon the Waſte Ground ſo as to ſtop the Lights of the Houle ; 
for by Sale of the Houſe, all the Lights, and all Neceſſaries to make 
them uſeful paſs; for by Sale of the Houſe, all the Convenience it has "4 
„ . | | pals; 
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paſs 3 and as he himſelf can't build to the Prejudice of the Houſe ſo ſold, 
{o cannot the Vendee of the vacant Ground do it; but if in that Caſe 
he had ſold the vacant 'Ground, without reſerving the Benefit of the 
Lights; the Court doubted in that Caſe, whether the Vendee might 
build ſo as to ſtop the Lights of the Vendor, becauſe he parted with the 
Ground without reſerving the Benefit of the Lights; for that Caſe differs 
from that of Palmer and Hetcher ; and they ſaid, they doubted: of the 
Caſe in Keiko. 98. where it is held, that the Owner of the lower Rooms 
in a Houſe is bound to repair the Foundation; there is indeed a Writ in 
Nat. Brevium 127. to a Mayor, to command him that has the lower 
Rooms, to repair the Foundation; and him that has the Garret to re- 
pair the Roof; but that is grounded upon a Cuſtom, and the Declaration 
would be better to ſay only, that the Wall, and the Houſe-of- office are 
the Defendant's, and that through the Default of him the Filth ran into 
your Cellar. Tenant v. Golding, 6 Mod. 313. | 
6. In an Action upon the Caſe, the Plaintiff declared that he is ſeiſed in 
Fee of a Meſſuage, and that he and all thoſe whoſe Eſtate he hath, have had a 
Seat in the Church; this was held good, tho? he does not preſcribe Time 
out of Mind to the Seat, and eſpecially the Action being brought againſt 
a Wrong-doer. 2 Lev. 193. Merchant v. Whitepane. e 

7. So where one declares upon a Poſſeſſion, it was held well enough 

againſt one that diſturb'd the Plaintiff of his Right of burying in the 
Ife of a Church. 3 Lev. 73. Aſbly v. Freckleton. 5 

8. In an Action upon the Caſe for diſturbing the Plaintiff of his Com- 
mon; there was Judgment by Default, and a Writ of Error brought, 
and the Error aſſigned was, for that the Plaintiff had not laid any Title, 
either by Grant or Preſcription. It was ruled, That in an Action upon 
the Caſe, the Plaintiff need not ſhew a Title. Skinner 214. Mich. 36 
Car. 2. Bold and Broking, Foncs Car. 2. 148. 1 Vent. 165. L252" 

9. Where it was thought Neceſſary for the Plaintiff to ſhew how the 
particular Eſtate was created before he could well maintain his Action for 
Diſturbance of Common. Cro. Eliz. 154. Honeywood v. Husbands. 

10. Where it was held a good Preſcription for the Plaintiff ro preſcribe 
in the Tenant for Life, and him in Remainder, inasmuch as they make 
but one Eſtate. hid. een ee ee, n, . 

11. Where an Action was brought by a Copyholder againſt the Lord, 
for diſturbing him in his Common, and the Preſcription, was that Time 
out of Mind there was a Uſage within that Manor, that every Copyholder 
within the Manor ſhould have Common in ſuch a Waſte, and the Defen- 
dant being the Lord, dug Holes and Burrows for Conies, and ſo had di- 
ſturb'd him of his Common; this was held a good Preſcription, and the 
Court took this Difference; where a Copyholder preſcribes againſt a 
Stranger, there he ought to alledge the Preſcription in the Lord for him, 
and his Tenants ; but. where he preſcribes againſt the Lord himſelf, there 
» ought. to alledge it by way of Uſage. Cro. Eliz. 390. | Pearce v. 

aon. ! 2 te A] Fit 43mg 9591. 006371 141 

12. In an Action upon the Caſe for not grinding at the Plaintiff*s Mill; 
and the Plaintiff alledges that he has, and ought to have Toll, and that 
the Inhabitants ought to grind at his Mill; that is good without making a 
Title to the Toll, or alledging a Preſcription or Cuſtom for the Inhabi- 
tants, 2 Vent. 292. or that he ought to repair the Mill, and find Grinders, 
or that he held the Mill. Srile 4217. a on 5 BO grl'- 

13. In an Action upon the Caſe for ſtopping up Lights, to ſay that the 
Plaintiff was poſſeſs'd for divers Years, without ſaying how many, was. 
held good. Ventr. 248. e OST 70 Ef ee 

14. Where it was held ſufficient to ſay, that the Tenants and Occupiers 
of ſuch Lands have Time out of Mind uſed to repair fuch a Fence, with- 
out ſhewing what Eſtate they had. 1 Ven. 264. Anonymus. 
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15. Where it was ſufficient to declare upon the Poſſeſſion only. 3 Kg, 
820. Saunders v. Milliams, 1 Ven. 319. u eee NOOR ONE res 
16. In an Action upon the Caſe for ſtopping of a Way, the Plaintiff de. 
clared that he was poſſeſſed, as an Inhabitant, of and in a certain antient 
Meſſuage, on the 29th of September, in the firſt Year of the now Kin 
and Queen, and ſo continued to the firſt Day of January then next fo]. 
lowing, and for all that Time had a Foot-way over the Defendant's Ground, 
tauquam ad Meſſuag pred ſpectan & pertiuen & de jure habere debet, and 
that the Defendant ſtopped it up, ad damnum, c. gut. SHIRE 7 
The Defendant pleaded a frivolous Plea; to which there was a De. 
murrer ; it was objected on the Defendant's Part, that the Declaration 
wWuas inſufficient, becauſe the Plaintiff did not preſcribe for the Way, nor 
otherwiſe intitle himſelf to it than by a Poſſeſſion of the Meſſuage, and 
that he had, and ought to have a Way to the ſaid Meſſuage belonging, &c. 
and a Difference was taken between this and Dent and Olivers Caſe, 2 Cy, 
43. where one alledged himſelf to be ſeiſed in Fee of a Manor, and had a 
Fair there, and that the Defendant diſturbed him taking Toll. And in 2 Cy, 
Stackman and Weſt, there is a Preſcription laid in the Dean and Chapter, 
who has the Fee for the Way; but it was objected, that a Corporation 
could not preſcribe in a gue Eftate; but it was held well, being but In. 
ducement to the Action. | | eee 
And the Court here held the Declaration ſufficient, it being but a poſ- 
ſeſſory Action; but a Caſe was ſaid to be ſo adjudged in this Court be- 
' tween the ſame Parties, Anno primo Facobi Secundi. Vide the Caſe of 
St. Zobn and Moody, upon the like Point. 2 Vert. 186, 187. | 
17. The Plaintiff declared, that he was poſſeſſed of a Tenement, and 
a Piece of Land, to which he ought to have Common for Beafts Levant 
and Couchant upon his Tenement in, Sc. and that the Defendant had 
entred and made Holes in ſeveral Acres, and ſtor'd them with Conies, 
ſo that the Plaintiff could not enjoy his Common, &c. The Defendant 
demurred to the Declaration, and judgment was given for the Plaintiff in 
the Common Pleas; and a Writ of Error was brought, and the Error 
aſſigned was, that the Flaintiff had not entitled himſelf to this Commer, 
but only faid poſſæſſiouat & habere debuit; but the Action was adjudg'd to 
be well brought, it not appearing that the Defendant was in Poſſeſſion, 
but only a, Fort-Feazor. Skinner 621. Stroud v. Birt. 


— 


18 An Action of the Caſe was brought for diverting a Water-courſe, 
in which the Plaintiff declared, that he was ſeiſed of a Water-Mill, to 
him and his Heirs, ſecunmdum conf. Decanatus de Wolverhampton, and ſo 
preſcribed for a Water-courſe, Sc. and that the Defendant intending to 
deprive him of the Profit of the ſaid Mill, did divert the Water ab an- 
tiquo curſu lie pow quod he could not grind ſo faſt; there was a Verdict 

NR ß K | POLE eee 

It was moved in Arreſt of Judgment, for that a Copyholder cannot 
preſcribe in a que Eſtate, and the Court could not take any Notice of any 
other Eſtate the Plaintiff had by this Declaration, he ſhould have left out 
ſecundum conſ. Decanatus ; for how can he be ſo ſeiſed, without ſhewing 
what that Cuſtom, was. Tins 

He doth not ſay that he diverted the Water from the Mill, but from 
its antient, Courſe, per quod, Cc. wp omen | er TER ; 

The Nature of his Damages is laid inſenſibly, for the Gift of the Ac- 

tion is, That he had a Mill, out of which he had Profit by grinding. 

Now the Word Molare is inſenſible, and there is a proper Word for 

grinding. 2 8 is - 

. The rſt Objection was over-ruled by the Court; for if the Plaintiff 
was ſeiſed of ay Eſtate in Burrough Engliſh, that had been a 2 

Eſtate, becauſe he hath it by the Cuſtom of the Manor, and in ſuch Caſe 
he may preſcribe, 5 Mod.-. Rep. 206, Richards v. Hil. 2 
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This Action lies for making a Dam, ſo does it for abating a Dam 
which guides the Stream. 1 Show. 250. | 355 

If it be for diverting a Water-courſe, the Antiquity of the Mill muſt 
be ſer forth in the Declaration. 3 Mod. 49. 5 0 ä 

19. If a Man hath Common in a Waſte as appurtenant to his Meſſuage, 
and 100 Acres of Land for 100 Sheep, and B. hath other Common there 
appurtenant to his Meſſuage, and 100 Acres of Land for 100 other 
Sheep in Fee, and A. purchaſeth of B. c. and afterwards A. is diſturb'd 
of both Commons, A. in that Caſe can't preſcribe to have both the 
Commons for the Meſſuages, and 200 Acres of Land, but he muſt 
make two Preſcriptions to the two {ſeveral Meſſuages and Lands. 

Bend. 74. | | | „ 

20. The Plaintiff brought an Action upon the Caſe againſt the Defendant, 
ſetting forth, that he had a Right of Common in A. and that the De- 
fendant put in his Cattle, Oc. Ita quod Communiam in tam amplo mods Ha- 

bere non potuit. . 

The Defendant pleads a Licenſe from the Lord to put in Averia ſua, 
which was agreed to comprehend Hogs in the moſt general Senſe ;- upon 
a Demurrer the Court gave Judgment for the Plaintiff, becauſe the De- 
fendant in his Plea had not alledg'd that there was ſufficient Common left 
for the Commoners; for the Lord can't let out a Paſture ſo as not to 
have ſufficient Common for the Commoners; and tho* it was objected 
that the Plaintiff might have reply'd ſpecially, and ſhewn there was not 
enough, yet it was agreed by the Court, That in this Caſe he need not; 

| becauſe his Declaration to that Purpoſe was well enough, and that being 
the very Gift of the Action, the Defendant ſhould have pleaded it. 

It was held indeed, that in an Action upon the Cafe by the Com- 

moner againſt the Lord, he muſt particularly ſhew the Surcharge ; but if 
the Action be brought againſt a Stranger, this will be ſufficient. 2 Mod. 6. 
Smith v. Ferwell. 1 „„ 5 

21. In an Action upon the Caſe where the Declaration was, that the 
Plaintiff g1amdin & adbuc was feiſed of a Meſſuage to which he had Com- 
mon, and the Defendant made Coney-Burrows; but it don't appear 
that it was at the Time he was ſeiſed, and therefore naught. Ben. 137. 

22. In an Action for ſtopping a Way to ſuch a Field, it is good with- 
out ſhewing what Intereſt he had in the Field; hut for ſtopping a Way 
to a Cloſe it is otherwiſe. Lat. r60. VVV 

23. In an Action of Treſpaſs upon the Caſe for ſtopping a Way upon 
a Preſcription in A. for his Tenants and Occupiers, and the Plaintiff does 
not ſay he is an Occupier, it is not good. Stile 32. # 

24. How a Preſcription may be made for a Way, ſee Stile Rep. 3 00, 
dai , © + 5 | | 5 3 

25. If I have, and Time out of Mind had a private Way to my Houſe, 
Ground, Common, or other Place, by Cuſtom, Preſcription, FeoFment 
or otherwiſe, and another Man ſtop's or hinders it in all, or Part, I muſt 

have this Action. £1: | e JOE 
26. Where a Preſcription to do that which is in its Nature a Nuſance, 
was held a bad Preſcription. 2 Cro. 446. Fowler v. Sanders. © 5 

27. An Action was brought by A. B. againſt C. D. ſetting forth, that 
the ſaid C. was ſeiſed in Fee of the Land over which there was a Way, 
and likewiſe of other Lands, and did by Indenture bargain and ſell to J. &. 
the Land in Fee, with a Way over his Land, and that 7. &. let to the 
Plaintiff the Land for Years; the moſt material Objection taken to this 
Declaration was by Telverton, that there is not any Grant of the Way in the 
Indenture, but only a Bargain and Sale of Land, and of a Way out of 
his other Land, which cannot be good for nothing but the Uſe paſſed by 
the Deed; and there cannot be a Uſe of a Thing which is not in Eſſe, as a 
Way, Common, Oc. which are newly created, and until they be created 
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no Uſe can be raiſed by Bargain and Sale, and by Conſequence nothing pal. 
ſed by this Indenture; and of that Opinion was all the Court, that for 
this Cauſe the Plaintiff had not ſhewn any ſufficient Title. 
But as to two more Objections taken; 1. That the Plaintiff qge, 
not ſhew the Deed of the Leaſe, and without a Deed the Way 
paſſeth not. And 2. That the Leaſe is pleaded of the Land, with. 
out, any expreſs Mention of the Way ; the Court held the Declaration 
good; for when Land is granted with a Way thereto, it is gjj,qQppen 
dant unto it, and a Thing of Neceffity ; wherefore by the Leaſe of the 
Land, altho' the Way be not mentioned, it well paſſeth without its be. 
ing expreſſed in the Deed; and therefore the Difference will be betwixt 
a Grant of Land with Common and Eſtovers to be burnt there, if he 
lets the Land, the Common and Eſtovers will not paſs without a Deed. 
and expreſs Words therein; becauſe they be Profits apprender in _ 
other's Soil, and are not of Neceſſity ; but the Land cannot be uſed 
without a Way ; wherefore it ſhall enſue it, and paſs of Neceſſity, and 
Unity of Poſſeſſion does not extinguiſh it. 2 Cro. 189, 190. Beaudeley v. 
Brook. | * 115 Wy 
28. In an Action on the Caſe for a Nuſance in ſtopping of a Way; 
the Plaintiff by his Declaration entitled himſelf to the Way by a Cu. 
ſtom, whereas he ought to have claimed it by Preſcription ; and for that 
Cauſe the Court held the Declaration to be naught. * V. Fones 3b. Ba. 
ker v. Bearman. Ä . OR 
29. In an Action on the Caſe for ſtopping a Way; *twas moy'd in 
Arreſt of Judgment, that it did not appear in the Declaration to what 
Village the common Way led to; and per Cur. it is a good Exception; 
but if it had been unto a common Way there, or in ſuch a Village, it 
had been good. 1 Brownl. 6. Allyns v. Sparks. 1 TOE 
30. The Plaintiff declared for a Way in & trans peciam Paſture; and 
after a Verdict Judgment was ſtaid, becauſe pecia Paſture is uncertain. 
Lutw. 124. Jones v. Hamond, © 5 8 
31. If it be laid to be zſque ad Communiam, tis good, becanſe it ſhall be 
intended a common Field; but if it is #ſ{que ad Clauſum tis ill, unleſs the 
Plaintiff alſo ſhews in his Declaration what Intereſt he had in the Cloſe. 
Latch 169. Parker v. Newſham, ſee Noy 86. : l 
32. An Action upon the Caſe was brought for laying in the Highway in 
Coggeſhall, leading from Coggeſhall to Brayntee, divers Loads of Logs, 
whereby the Defendant much ſtraitned the Highway, ſo as upon the 
Evening of ſuch a Day, riding on the ſaid Way, the Plaintiff*s Horſe 
ſtumbled upon theſe Blocks and much hurt him, by which, Oc. the 
Defendant confeſſes it to be an Highway; but he faith, That the 
Town of Cogegſhall is an antient Vill, wherein all the Inhabitants 
there having antient Houſes, uſed Time out of Mind to lay Logs in 
waſte Places of the ſaid Way before their Doors for their Fuel, leaving 
ſufficient Paſſage for Chariots, Horſemen and Footmen; and that he was 
ſeiſed in Fee of an antient Houſe, and laid Logs for his Fuel in Waſte 
Places of the Highway, leaving ſufficient for Paſſage of Chariots, Horſe- 
men and Footmen, Cc. And the Plaintiff riding by the Way improvide, 
turned his Horſe upon the Blocks, and fell, Sc. Whereupon the Plaintiff 
demurred, and without much Argument it was adjudged, Firſt, That the 
Action will lie for the Plaintiff, becauſe of his having a ſpecial Damage, 
and Cauſe to bring that Action, although it be a publick Nuſfance. 27 
H. 8. 27. Cb. 5. 73. Williams's Caſe. Secondly, That the Preſcription to 
make a Nuſance is not good, for it is againſt the Law to preſcribe 
in ſuch Manner. Thirdly, This Preſcription for the Inhabitants is not 
good; wherefore it was adjudged for the Plaintiff,” 2 Cro. 446. Fowler 
v. Sanders, 180. Noy 120. Stone v. Wakeman. * | WY 
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33. An Action upon the Caſe was brought ſuggeſting, that whereas there 
had been a Way within the City of Canterbury, leading from St. Peter- 
rect, unto a Street called Rnſ/hmarket ; and that the Inhabitants. of the 
City had uſed Time whereof, Cc. to paſs that Way, and that the 
Plaintiff was an Inhabitant there, that the Defendant had made a 
Ditch, and erected a Pale croſs that Way, whereby the Plaintiff had loſt 
his Paſſage, Ec. The Defendant pleaded Not guilty, and by a Vſne 
awarded of V. in the County of Kent, by Aſſent of the Parties, in Regard 
the Cauſe concern'd all the Inhabitants of Canterbury, it was found for 
the Plaintiff; and it was moved in Arreſt of Judgment, that it was a 
Mis-trial; Firſt becauſe it ought not to have been by a Vie of Canterbury. 
Vide 21 Bd. 4. 31. Dyer 299. But the Court held it to be well enough 
becauſe it was by Aſſent of the Parties, which is enter'd upon Record. 
Et conſenſus tollit erorem; vide 44. Ed. 3. 6. 44 Afſ. 4. Dyer 397. And Fen- 
ger Cited the Lord Cromwels Caſe to be adjudged, that an Iſſue tried by 
another Jury than it ought to be; yet it being by Aﬀent was well enough. 
Secondly, It was moved by Coke Attorney General, that this Action lies 


not for a private Perſon, becauſe it is a common N#ſance, and is puniſh- 


able in the Court-Leet only, unleſs he can ſhew ſome Prejudice; as 27 
II. 8. 27. is, and ſo it was adjudged in this Court between Serjeant Ben- 
low and Kemp, that he might maintain an Action upon ſome foetial Pre- 
judice; and at St. Aban's Term, between Williams and Fobus, where a 
Chapel was within a Manor, and the Parſon of the adjoining Church 
uſed to read Divine Service every Sunday, for the Lord and his Tenants 
in the ſaid Chapel ; and for that the Parſon had failed therein, the Lord 


brought an Action upon the Caſe ; it was adjudged that it lay not; for ſo every 
one of the Tenants might bring the like Action, which would be incon- 


venient that he ſhould be liable to all their Actions, but he ought to be 
puniſhed by the Ordinary in this Caſe ; but peradventure where there is not 
any other Remedy to be had than by Action, there every one may have 
his Action who is grieved. And therefore it was adjudged between ef- 


bury and Powell, where the Inhabitants of South ο had a common wa- 


tering Place, and the Defendant had ſtopped it, *twas adjudged that an 
Action on the Caſe lay, but it is here puniſhable in the Leet; wherefore, 
c. and of that Opinion were Popham, Gawdy and Fenner; that without 
a ſpecial Grsivance ſhewn by the Flaintiff, the Action lies not; but Clinch 


contra; for the Stopping of itſelf is a ipecial Prejudice to the Flaintiff, 


that he cannot go that Way ; wherefore it is Reaſon he ſhould maintain 
the Action; but it was adjourned. Co, Lit. fol. 56. 1 Cro. 664. Hneuæ v. 
Hovenaen. 


34. In a Declaration for a Nuſance in ſtopping up 55 Way, tho the 


Way be Appurtenant to a Houſe, the Flainriff in his Declaration ſhall 
never alledge a Way to be appendant or Appurtenant to a Houſe, be- 


cauſe it is only an Eaiement, but no Intereſt ; and ſo it was adjudged on a 


Special Verdict. Nel. 159. Godfrey v. Frith. 

35. In an Action upon the Caſe the Plaintiff declares, that whereas 
the Plaintiff being ſeiſed of an Houſe in D. in the County of L. and 
ſhews the Eſtate, Cc. and preſcribes to have a Croſs-way, in, by and 
through a certain Way in Sale, in the County aforeſaid, into fach a 
Cloſe in D. in the ſaid County; and that the Defendant made a Hedge 


in the Cloſe of D. in the ſaid County, and ſtop'd up his Croſs-way, per 


quod aftio acerevit; and upon Not guilty pleaded, it was found for the 
Flaintiff; and upon a Motion in Arreſt of Judgment theſe following Ex- 
ceptions were taken. | | 


Firſ?, Becauſe to preſcribe to have a croſs Path in a certain Way, it 


ſhall be intended a common. Crols-way, and that being of common Right 
the Freſcription is gone; but the Court held the contrary. For tho? a 
Man cannot preſcribe in a common Croſs-way, yet to have a Way is, 


5Q by 
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; i | | by and through that common Croſs- way it is otherwiſe, for that is acroſs, 
1 athwart, and through the Croſs-way; and then notwithſtanding that 
1 it is in the Highway, he may continue his Courſe without a Preſeription, 
. it may be that the Croſs-way is incloſed and hedged on both ſides; and 
. therefore to preſcribe to paſs croſs there, and repaſs through, is a good 
. Secondly, The Croſſing and going through the Croſs-way, is gn] 
. ſhewing the Continuance of the Croſs-way unto ſuch a Cloſe, to 
ont which the Plaintiff claims a Way ; therefore the Declaration is not ood, 
19 becauſe the Village, nor County, where B. Acre lies, and to which the 
Way ſhould lead, is alledged ; but the Court held on the contrary, be. 
cauſe the Village and the County is alledged where the Nuſance is done ; 
for that only is the Cauſe of the Declaration, to which he hath pleaded 
Not guilty ; and upon that the Iſſue is joined, and thence the Vie ſhall 
come; but if the Iſſue had been joined upon the Preſcription of the 
Croſs-way, or the Right of that, the Vine ſhall come from both 
Villages, viz. where the Houſe is, and out of the Village where the 
Croſs-way leads, and then the Plea had been ill; for the Incertainty | 
of the Village or County where B. Acre lies. Noy 9. Paul Banning's 
Cars, 50 „ 8 „ 
306. An Action upon the Caſe was brought, ſuppoſing that the Gover- 
nour, and the Poor of the Hoſpital of the Holy Trinity in Greenwich, of 
the Foundation of Heury Earl of Northumberland, were ſeiſed of an 
Houſe in the Pariſh of St. Martin in the Fields; and that he, and all 
thoſe, whoſe Eſtate in the ſaid Houſe, Sc. have had a Foot-way from 
e 7 the ſaid Houſe, unto the River of Thames in the ſame Pariſh, and let the 
r / ſaid Houſe to the Plaintiff for Years ; that the Defendant erected a Gate 
| \- croſs the ſaid Way in the faid Pariſh, Sc. Upon Nov guilty pleaded, 
Ul! OG and found for the Plaintiff, it was moved in Arreſt of Judgment, that 


the Declaration was not good, becauſe it is ſhewn, that the Corporation, 
and all thoſe whoſe Eſtate, Sc. have had, Ec. whereas a Corporation 
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* cannot preſcribe but in him and his Predeceſſors; alſo one cannot ſhew a 
Will's Ohne Eſtate, without ſhewing how by Deed, for they cannot have it with- 
WR out Deed ; and of that Opinion was Doderidge Chief Juſtice, but the o- 
10 ther three Juſtices were againſt him, becauſe the Action is brought by 
1 5 the Leffee for Years, who hath not the Deed, and it is but a Convey- 
1 ance to the Action, which is grounded upon the Diſturbance done unto 
HEN him as to his Poſſeſſion. But if he had claimed Rent, or Common in 
1 Groſs, which cannot paſs without a Deed, it had been otherwiſe; for 
. there he could not ſhew a Que Efate, without ſhewing a Deed how he 
104 came by the Eſtate; wherefore it was adjudged for the Plaintiff 2 Cyo. 
15 673. Hackman v. Met. . i . 
"Ji 37. Cantrel brought an Action upon the Caſe againſt Stephenſon, for 
1 ſtopping his Way in a Meadow called Madbrook, in the Pariſh of Rot her- 

161 hithe in Kent ; upon Not guilty pleaded, and a Verdict found for the 

161 Plaintiff, it was moved in Arreſt of Judgment, that the Plaintiff, as 
ra Leſſee to the Haberdaſhers Company of London, claimed to have a Way 
14 for them; whereas they having let the Land cannot have the Way, but 
14 the Leſſee in Poſſeſſion. 2dly, The Preſcription is not rightly applied, for it 
WAR ought to be for them to have a Way pro tenentibus & Occupatoribus ſuis, which 
WAA is not ſo here. Twi/den anſwered, it ſhall be intended Tenants and Occu- | 
01 piers to the Haberdaſhers, tho' it be not ſaid ſui. © Latch ſaid, That a Pre- 
1 8 ſcription per que Hſtate, is good in an Action upon the Caſe, becauſe no 


Land is claimed. And Green on the other Side ſaid, the Exception taken 

was helped by the Verdict. Wild on the other Side ſaid, That ir doth 

not appear, that the Tenant who brings the Action, comes in by the 

Haberdaſhers who claim the Way, and ſo he cannot preſcribe to have 

it, and the Preſcription ought to be laid pro tenentibus & e $ 
| 5 a | Whicl 
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which Rolle Chief Juſtice denied and ſaid, that it is ſaid, that the Haber. 
daſhers were ſeiſed in Fee, & poſtea bucuſque, and ſo they have the Fee 
at the Time, and may preſcribe ; but it had been better for the Party to 
have ſhewed that he was their Tenant; but it being after a Verdict, the 
Queſtion is, whether it be not helped; upon reading the Record, Rolle 
Chief Juſtice obſerved, that it appeared not whoſe Occupier and Tenant 
the Plaintiff is, but only by way of Argument, bur ſaid, the Queſtion is, 

whether the Verdict does help it, and he inclined it did not, becauſe 
the Action is brought by the Tenant, who hath not intitled himſelf to 
the Action ; for he hath made only a Title to the Way in the Haberdaſhers, 
but hath derived no Eſtate from them to himſelf. Ar another Day, Role 
Chief Juſtice ſaid, We muſt not take Things by Intendment, and here is 
a Failure in the very Gift of the Action, for he hath no Action, as for 
ought appears he hath no Intereſt ; for it appears not how he is Occupier 


of the Land, for he doth not ſay he is Occupator ſuns; and as he hath 


laid the Declaration, the Company ought to have brought the Action. 
Jermain Juſtice ſaid to the ſame Purpoſe; and ſaid, that upon a Demur- 
rer it had been clearly naught, and the Verdict here doth not help it; 


for no Title appears for the Plaintiff, for the Verdict cannot give what 


he had not before. Nicholas and Ask Juſtices ſaid to the ſame Effect. 
Rolle: If it had been Occupator ſuns, T doubt it would not make the De- 
claration good, becauſe it ſhews not by what Title; ſo the Rule was, 211 
capiat per Billam niſi. Stile 300. Cantrell v. Stephens. 8 | 

38. An Action upon the Caſe was brought, ſuggeſting, That whereas 
the Plaintiff, upon the ninth Day of October, 5 Car. was poſſeſſed of an 
antient Houſe in MWorceſter; and the Defendant the gth of October, 5 Car. 
was, and is yet poſſeſſed of another Houſe, and a vacant Piece of Land 


adjoining to the North Part of the Plaintiff's Houſe, wherein were three 


Windows, Time whereof Memory, Cc. by which Windows the Light 


came out of the ſaid vacant Piece of Land, into the Plaintiff's Houſe, 
1ime whereof, Sc. that the ſaid Defendant maliciouſly to deprive him of 


the Lizht coming to the ſaid Windows into his Houſe, on the ſaid gth 


of October, 5 Car. erected a Building on Part of the ſaid vacant Piece of 
Ground, and thereby ſtopped the Light coming by the ſaid Windows 
into his Houſe; whereby his Houſe is totally darken'd, and he much pre- 


judiced thereby. The Defendant pleaded Not-guilty, and it was found 
againſt him; and an Exception was taken in Arreſt of Judgment, that 


the Declaration is repugnant in itſelf, for to ſay adhuc poſſaſſionatus of 


the ſaid vacant Piece of Land, and to ſhew the Offence in erecting a 
Building upon it, ſhews that it is not now a vacant Piece of Land; and 
of this Opinion was Berkley; but Richardſon, Fones and Crooke, held, 
that this is good enough, and no Repugnancy in the adbuc Poſſeſſionatus ; 
for it may be, that Part of the ſaid vacant Parcel of Land is built upon 


and darkens his Light, and Part remains till vacant, and the Declara- 


tion as to that is but Surpluſage, and the one Part will ſtand with 
the other. Another Exception was taken, becauſe he alledgeth not 
any Perſon in whom the Preſcription may be fixed, and the Plaintiff is 
but Leſſee for Years, who cannot preſcribe; but the Exception was 
diſallowed ; for it was anſwered thereto, that to ſay the Time where- 
of, Ec. there need be not any Preſcription in any Perſon; wherefore it 


was adjudged for the Plaintiff. 3 Cro. 325. Symonds v. Seabourne, S. C. 
N. Tones 326. | | | 


39. In an Action upon the Caſe for ſtopping of Lights, the Plaintiff 


declares, that he was poſſeſſed for many Years, without ſaying how 


many, and that Time out of Mind the Light came in at the Windows, 


and it was ſaid to be a good Form of a Preſcription. 1 Ven. 248. 
40.'In an Action upon the Caſe for building a Houſe, by which rhe 
Flaintiff's Lights were ſtopped ; where the Plaintiff ſays in his Declara- 


tion, 


- > . — E wa 0 - \ 
I * 1 A — — — 2 „ 
- » - 1 * * 
2 n a ro I on = POE : - . 
d Iu 3 ge, IL ; * — — - 229 5 — 
3 8 . 7 NT LR Ye Y es 2 r — —— 
— — . — neem. — — — A I eo $920 "5r —ů—ů—ů — — , - - = 
— 2 — —— — = my — — bogs Cm . — _ 2 li 8 
— —— x — — b - — ſe — * 
AA * : ? . 2 mr mr } ASS. TIES, 2 — — 0 
— 2 8 r — - 2 by N 3 . 5 = 
— _— — — Seen 3 — 5 Sn - + — 
— — — a = 
—— - — = my — ERECCEAz 8 — — — 8 — 
— — TS 7 * by — — ; — by — Ewe — PR: Le ALL - r 
4 2 7 4 — 2 T — — — 
8 n OR 


5 A * L — 5 
5 — 4 wa 
—— —— ca, 
Sans ox = 
« —— — 
— — <3" — - 
> Ig Sa — 


ze if et 


* * — — — — 9 LEY 11 1 — — —— — — — — 6 FX 
n a e — a " erer . ogy * a — — — — 
* 8 1 gs mY 22 ** 8 4 9983 8 — — * A les 5 — — — — - — 
+ 2 : 1 — neat h 4 % . I * 2 & = ” A ; * „ 3 1 3E wüAüTdm ß Ci ts RR or Wee — _ - 2 
2 _ ; 3 * n 2 8 rc. — : 2 ĩ —— — 1 22 — 2 n on <% ' 0 U 2 P . — Y - 3 ES 1 — r= A 52 L — Fc. - 
= — . K ers * x 5 * — Pe = * ra 2 * 1 RM. * — — 2 - Bad 8 9 2 T5 2 2.97 - oy : 5 8 LY — er — — — by 
* . r e * — = e * 8 TEK K Ia Ia e's þ js ry Wo Siu 8 y pore © op OED . 2 ke * = ö : 2 9 — CPD IR nA - h 2 — FR — b L 3 2 
In) CIS We 8 2 E 3 2 - 4 - 0 of * q . * * * * . * 5 — 85 * 2 r 1 _ 4 . 
"aA rt £12? N n 72 9 r erect > 8 * - - * * > u * Ji 8 "SP 8 " > ” — * K \ * — 9 — — e eee 2 — * e — * . - — —— 3 —— X = 
x . os © WW, 3 q . 3 2 ” — N 3 d + 2 ” 8 ee WY - F —— — — bs rn f IIs an net nn Age eerie enraged ea ""_ — 2 MR vow — — 8 4 
n * n 8 £ 1 N. : wv $ 8 £ : — * — * < 2 rr — — — — — * — = : - 2 — = * £ 2 2 — — — Apo mcg — 4 r 3 7 8 — - +x 2 - 
(IST 2 pa tp 1 8 * ; * ry _ 8 4 7 — — N 8 1 1 " —— * — * 2 2 7 —— —K— 3 —— — I A eds — — —— —— — SECS: —— — a - - 4 - w—_— 
- — l et en Ie es A - — 4 rr — — — pac K — 5 — 2 — 3 — — 2 - — * * 4 — — _ ” — es —— A * 7 * b A : 2 3 1 "IF N 3 , - — 2 ” — 8 
* p wy GE 5 " 7 N * 9 + : A — a br I . — as A — 3 . I — 1 ER er I — one Be 22 2 * . . S - & A rc 2 s - ee „ e 8 — — nat . . — . —· Ww 2 — — — . — x 
l 324 — — 1 * 8 - N 2 5 — . - : 0 — Wi 4 » 4 a PS 22 Tenn... — = . 4 Cari « FA 903g 2s, 22 bo nd * EN — 2 2 omg . 4 om + - - - k — a . - 8 
1 - 2 8 n 1 > — ts > 4 - " _ - > : who Inno a Ts So. — — . Ch LT wn ics. A . 8 >: - « ==>. ' 
+ be 3 re * — 7 as LS - by 2 N ” L 5 LEY 2 * r — g y 2 * 4 
* — 2 . E : 2086 7 —— 5 * 29 — * i * — * A " 
* * A = 272 oe 2 ar Rn get» ww * " x * * * — 9 — * © * . e — — : — N 6 - OE Yn ar * - 
— 7 * * 1 > . i — > 2 * * 1 66 CO WOO PL" 2 Ak n 2 7 po e 2 - 5 I 
— ——— mew —U ” Ve r — We * * * * * * Jay PID an Ws + 1 L _ —— —— 
2 - x . 5 od 4 : * — m & WH wy . an 2 . * 2 1 
. : 4 — 2 = 3 Cone =O FOR 2 _ wenn, {0 Re} "AF wt Frm : Sn EI ERR IL. 4, — inte 2 yy * 
Ky — — " 12 —— a. 2 . Lo; — —— _ — — SO REY n — e — * . 
- a . w__— th... th —— - p- *  - N - 
= KY © as _— -- — - 
W "DION Or i - « 
- eas 


r 


F on ET RI 8 
— Cn 
3 


* 2 oF 
8 5 3 E 
2 . 4 
2 27 SI — 44 
— * b 
7 — 
2 ä _ 
2x7 
* 
——— Ä— — 
">" * Fan, 
1 - . a — 
PE" Ss 
p a3 222 Aa 4 


1 
* 2&5 8 8 b 
* — — — L ; 2 Po : T N 2 - a \ 
— > xa — EL? — 4 e 4 — — . : 2 3 
— 1 — — IL r SE LOS, — — _— — — 5 — 8 5 —_ py N — 
2 5 net - > any — — rr — — ORG: * E — ů — — — - : 
3 x ER rn I p EEE OED + Sed _—— —_— OE a * a — — — r —— * Is 1 3 1 
— b - 5 — — — * - T4, IT. ä . — 3 8 
— — 22 - . —— yg by was PP FS > e 2 
—— mo = 2 - r 7 — : — G PRs —— RY = £3. $ — — * 8 F _—— 
x 8 — 2 * —_——— A _ REI ip one „„ A — ä 
1 r * Re — Tz — P . — Sn P KK 
* r 7 Wb, Sr age bi” 2 * 8 8 3 * 22 2 F SR” RISES . 3 — OI. — — —— © AE 6 f — 
* 3 < eee Acc a P K 2 ˙ ESE 6 — l 3 — don — 
: : = 2 2 — 2 — — Ng 3 > 3 8 5 — Aer 5 — — — — — —— Lo, _—, * _ 
en - - — 4 * 3 — a 2 — a——_—_ — — — * LESS * * e. & PR ' _ 
2 — 8 2 » * P - _ x - 
— 7 5c <a — — 5 _— : 
. . — AE — — — > yt — . : n * r 
7 y » * ue 5 5 
* : ASE BE 


— 


- * — — om, 1 
Y _—— T5 2 — 2 
2 — — a IO OE FIT 

— ---——— - 

A - S » 2 
22 3 - y 
from —— Dv —— 

- nant I 


— r - = ("ly AS. bo - * he 
— 2 — x 2 — — Pom * —— — — —＋ 1 4 2 — ho k , 
— — — nr - As — — — 2 ns ns os on 4 > — 54S; 
— — = - — — IJ a . EP % —— 4 — —— 4 F þ — * 2 — b * 2 * 

5 — ie WE po N 2 2 IS Ca; r 8 r % - - - . RF 8 - aggro n 2 — — —— — 1 — 
r 3 — out ts FA 2 12 8 * 4 1 q _ . A e - 1 — . 4 * = ST 0 = 2 — © * 2 — . — - 5 — , = * " Fi 2 - 26 „ . 3 
— — * 6 — "of for get — * 8 —— — ES Io ens — v0 nay yn n 2 3 2 1 "v5 : * r — Fn — —— n= . —— . 

— — — 6 — — own — fair wan . Re NE x22 —_— : 7 he lol may agg PE Is nm Irena ts ee — — — . — - — — +38 5464... 24 — = . a — — * a £ Vary et 25 — 5 
— — 3 or — 4 CY a rene * NT SI * 9 R 2 JW an - E - SC — — wx * 2 7 2 2 y ws 
re mag oe Core n a — N — — — * 2: 008 Fig — ; g 
a 2 
ry 


—_— «I 
CT” TO RL ICS 
ator tt 
er ee I ccc 


— 8 * 
- 
— 
= j Fo. 
—_ Y 
— —— 
— — — 
— — — 


— 
x 2 
— — 


9 2 
2 7 
2 


2 2 +— x — wo 
_ —— — 8 — 
Pon —_— . 7 0 * 9 r 
" — * 4 0 — — —— a. — — — 3 - - r — 
22 - — * a a — — —— 8 > a DOES ne ns 
CASTE he rg mins r ee 5 


— 
i 
din awd fon 1 I. "7 ON "0 "9 SAL g 


IS 4 2 


Readings | and Obſervations 8 


* 


| tion, that the Light de jure debet & iuferri conſuevit into his Houſe. 
after a Verdict it was held ſufficient, for that it muſt ſo have appear'd 


— 


upon the Trial, but that it would have been otherwiſe upon a Demurrer. 
Carthew 454. the Caſe of Roſwell and Pryor, Trin. 10 IW. 3. 
41. In an Action upon the Caſe for a Naſance erected, it was reſolved 
per totam Curiam, where a Nuſance is made to the Land of two Tenant; 
in Common, that they ſhall join in an Action, for it is perſonal, and 
concerns the Profits; and as they ſhall join in Treſpaſs, fo they ſhaij 
join in this Action, but in forging of a falſe Deed, they ſhall ſever; for 
that concerns the Inheritance of the Land. It was alſo held for a Ny. 
fance, erected in the Name of a Deviſor, and continued afterwards, as thi, 
Caſe was, the Deviſee ſhall join in the Action, for the Continuance 
thereof is as the new Erecting of ſuch a Nuſance. 2 Cro. 231. Some y. 
Baragick. e 8 1 = 
42. Several Freeholders cannot join in a Preſcription to claim an intire 
Intereſt in another's Soil, nor can Freeholders and Copyholders join. 
1 Ven. 390. 8 | | Og | 
43. An Action was brought for keeping a mad Bull, but the Judg- 
ment was arreſted for not alledging in the Declaration, that the Plaintiff 


knew the Bull to be mad. 1 Lat. 90. Bayntine v. Sharpe. 


44. An Action was brought, ſetting forth in the Delaration, that the 
Defendant kept a Dog accuſtomed to bite Sheep, and ſcienter retinuit, 
without ſciens that the Dog was accuſtom'd to bite Sheep, and held good. 
2 HA. 1. eg 85 * 

Fo 5. An Action upon the Caſe was brought for negligently keeping his Fire, 
by Reaſon whereof the Plaintiff's Houſe was burned, viz. In parietibus in 
partitionibus feneſtris in operibus ferrariis & Ornamentis ejuſdem Domus; 
and upon Demurrer this Exception was taken to the Declaration ; That 
it was too general and incertain, for Damages could not be taken for the 
Walls and Ornaments of the Houſe. 


As where a Treſpaſs was brought for taking diver/a genera apparatuum, 


or 'Trover for Goods, cum aliis Implementis & Neceſſariis, not ſhewing 


what they are; this was held ill after a Verdict, for the Court cannot 
give Judgment for ſuch uncertain Parcels. . | 
Econtra ; It was argued for the Plaintiff, that the Action had been well 
brought without the VHadelicet; for the Enumerating the Particulars was 
but Matter of Aggravation and Inference; and this being an Action 
wherein Damages are to be recover'd, they may be divided, and the 


' Plaintiff ought to recover, for that which is well laid in the Declaration, 


and that is for negligently keeping his Fire, and the Plaintiff had his 
Judgment. 5 Mod. Rep. 181. Littleton v. Cole. | 
46. In an Action upon the Caſe, for diſturbing the Plaintiff in the 


_ Enjoyment of a Church Seat, which he preſcribes for himſelf and Fa- 


mily, without ſaying that he uſed, or ought to repair it, or ſome other 


: Conſideration ; after a Verdict for the Plaintiff, the Declaration was held 


good ; for without Reparation he cannot preſcribe; therefore it ſhall be 
intended to be given in Evidence; but upon a Demurrer it would have 
been naught. Ray. 52. Bateman v. Buxton, 1 Syd. 203. 

47. The Plaintiff declared for lending a Horſe to ride from ſuch a 


Place to ſuch a Place, and that the Defendant abuſed him 7z itinere, with- 


out alledging a Place for the Venue; C: if good. Ray. 187. 

48. In an Action upon the Caſe for not grinding at the Plaintiff's Mill; 
he ought to ſhew that his Millis ſufficient to grind all the Corn, &c. 
cited in Ray. 327. Fi 5 5 

49. In a Declaration for Diſturbance of an Office, the Plaintiff ought. 
to lay his Declaration, that the Defendant diſturbed him Vi & Armis. 9 
Co. Fo. b. But in a Declaration for Non-feazance, it ought not to be fo 
laid, becauſe that is oppoſitum in oljecto. 9 Co. $0. 0. 1 

"i. 5 5o. Tho' 


/ 


— e 8 


22 8 % 4 48 + x” 


on Actions on the Caſe. 
Jo. Tho' a Declaration in an Action upon the Caſe begins, that 
the Plaintiff complains in an Action of Treſpaſs for that, Es. yet that 
may be a Declaration in Caſe, tho? the Exordium of the Declaration is 
jn an Action of Treſpaſs. Cro. Car. 325. | | 
51. In an Action upon the Caſe for falſly affirming the Goods to be 
his own, when they were the proper Goods of another, without ſaying 
ſcieus that they were the Goods © another ; was held to be well enough 
after a Verdict. Carthew 90. the Caſe of Croſs v. Gardner, 2 Cro. 196, 
387, 469, 470. Telv. 20, 40. 4 Cro. 474. 1 Rolls Abr. 91. Syd. 146. 1 
Lev. 1, TTG 3 

52. In an Action upon the Caſe for keeping the Paſſage ſtopt, ſo 
that the Plaintiff could not come to cleanſe his Gutter ; it is Neceſſary to 
alledge a Requeſt to open his Paſſage, but after a Verdict, the not al- 
ledging it ſhall be ſupplied. Mod. Rep. 7. 

53. An Action upon the Cafe was brought for refuſing to admit an 
Attorney into Court; that was held by Preſcription, and alledged he was 


tl. 


elected by the Mayor, who had the Election for 200 Years and more; 


and the Declaration was held good. Foxes, Car. 2. 133. 
54. In an Action upon the Caſe againſt a Taylor for ſpoiling a Coat, 
without ſhewing what Materials were delivered to him, or how the 
Coat was .ſpoil'd ; and the Declaration was held naught for both Reaſons. 
Vent. 268. | 5 „ e | 
5. An Action upon the Caſe was brought upon a Cuſtom for Liberty of 
Foldage for all Sheep feeding in common Fields; and alledged; that the 


Defendant non faldavit ſicut debuit, nor permitted the Defendant to have 


Foldag:; after a Verdict the Declaration was held bad. 2 Ven. 138. 


56. Where a Declaration in an Action for erecting a Nuſance, need 


not mention the Plaintiff's Houſe to be an Antient Houſe, 3 Keb. 
133. Cox v. Mathews, the like Point in Mathews v. Bowtel. 3 Keb. 218. 


Other Caſes where the Declaration hath betw bela good in this Aftion, 1e- 


lating to 


u. Jones 326. Netters v. Seabourns. Stopping of Lighits. 
2 Show. 507. Glynne v. Nichols. Diverting a Water-courſe. 


Mill. VV 1 8 | 
2 Ven. 18. Chamberlain v. Cooke. An Action againſt a common Carrier 
for loſing Goods, &c. 7 * 
2 Ven. 186. Warren v. Saint-hil. For Diſturbante in a Way. 
2 Cro. 43. Deut v. Oliver. For Diſturbance in taking Toll, without 
ſhewing by Grant, Title or Preſcription to the Fair. 
2 Cro. 604 
2 Syd. 203. Stephens v.- -{ Church. 


2 Cro. 255. Afb v. Bruduell. In an Action for tearing the Seal of a 


Deed. 3 
4 Cr 263. Nr. Theo end ate 
„ Harris v. = To Diverting 4 Water. courſe. WO. 
Stile 421. Kemp. v. Gard. For not grinding at the Plaintiff's Mill. 
 . tile 19. Long v. Bennet. For not ſuffering the Plaintiff ro take away 
unam acram Ligni bought by the Plaintiff of the Defendant. 
Stile So. Lodge v. Meedeu, All. 22, & C. In an Action for killing ſeve- 
ral infected Cattle, and throwing them upon the Plaintiff's Land. 
Stile 303. Mood v. Topham. In an Action Quare filiam & Heredem 
rapuit. - 5 
Stile 342. Gough v. Cann. In an Action brought for a Reſcue. 
x Keb. 825. Prior v. Tuffs. For negligently keeping Fire. 
4 Mod. 9, 10, 11. Cudlip v. Randall. For the lille. 
1 Lutt. 116. Reynolds v. Hewett, An Action for Dilapidations. 


3 R 2 Sund 


2 Ven. 292. Chapman v. Flexman. For not grinding at the Plaintiff ; 


4. Dawny v. Dee. J To a Diſturbance of a Seat in the 
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1 
14 


Mill. 


2 Sand. 400, Sith v. Martin. For doing Damage to the Wall ot of 
the Plaintiff's Garden, by digging too near the Foundation. | 
2 Hd. 34. Clovell v. Cardinall. For not adminiſtring the Sacrament, 


but refuſing it to the Plaintiff. 


2 Keb. 308. Wimberley v. TamPpling. For reſcuing a Diſtreſs for Rent. 

2 Keb. 114. Gibs v. Oshaſton. For Toll for a Light-houſe for Ships. 

2. Keb. 221. Bray v. Holtby. For not repairing a Gutter. 

2 Keh. Loanes v. Richardſon. For building a Wall which hinder' d the 
Plaintiff's Proſpect. 

1 Keb. 260. Weſton v. Hort all. Where a Freſeription for Occupiers to 
repair was held 11]. 

1 Keb. 599. Lightfoot v. Salt. For erecting a Nuſance in making 4 
Swine-Sty. 

1 Keb. "i Smith v. Trimnell. For Continuance of a Wall which 


ſtopp'd the Plaintiff's Lights. 
Allen 84. Cooper v. Sir John. For throwing down Hedges, and the 


Cattle on an adjacent Common came into the Plaintiff's Fields. 


1 Cro. 153. Honeywood v. Husbands. A Preſcription fot a Title for 
Common not well {et fortn. 
Gonldsb. 132. Pearce v. Barker. How a Copyholder muſt preſcribe. 
Claydon v. Horſey. The ſame Point. | 
343. Gouldsborough v. Sheene. Where the Hackradas Was held 
good in an Action brought by a Commoner, and ſeveral Exceptions 


taken. 
348. Lee v. Grifſel. The Declaration not alledging how he loſt 
his Common, and therefore ill. 
Hutton 11. Bickner v. Wright. The like Point. 
2 Lev. 246. Stables v. Me lon. Where a Preſcription by a Corporation 
was adjudged good. 
Modern Caſes 19. Crowder v. Ovafied A Preſcription by a Copybolder 
for Common, where ill. 
2 Lev. 148. Sir 12 v. Moody. An Action for a Diſturbance of a 
Way to a Wood of which the Plaintiff was ſeiſed in Fee, without * 
Preſcription as to the Way. 5 


Other Inſtances where Declarations have been held ill relating to the follows 
ing, Particulars. 


2 Rolls Rep. 346. Lee v. Griſſell. For Erectng Coney-butrows. 8 
I Ven. 167. Coriton Sab v. Kann. For not grinding at the Plaintiff's 


2 Ven. 138. Dickman | v. Alle, 4. For not foldid 5 di upon the Plain- 


tiff s . aſte. | 


„ + & ©% 


2 "bg 505. Bens v. Guile. For the Plaintiff to Execution 
after a Releaſe. F 

Stile 300. Cantrell v. 8 For Diſturbance of a Way. 

Stile 162, = v. Phillips. To an Action for an Eſcape. _ 

Stile 289. Chapman v. nt. In an Action for Diſturbanee of the 
1 Keb. 490. Bick v. Edwards. J Plaintiff's Common. 

2 Keb. 350. Ereatrickes v. Brookbouſe.) __ — 
2 Keb. 838. Miller v. Clerk, The like Point. 

2 Mod. 244. Biret v. Wilſon. _ 

1 Mod. 6. Corporation of Darby. A Preſcription by the Corporation 


of Darby, for Cattle without Number. 


3 Lev. 266. 7 infird v. Woolaſton. For Diſturbance of a Way, which 


the Plaintiff had a Right to, without IG a Preſcription. 


_ 'S 1 Lutt. 


ä — ———o——_—_—_y— 
on n Actions on the Caſe. 


1 1 FI an v. Slater. } Where a Declaration for the Diſturbance 


Jones v. Hamond. Jof a Way was held ill. 
Palmer 161. Snuelgrave v. Brograve. Where two brought a an Action for 


| a Diſturbance of their Seat in the Church. 
See divers 83 to the Decla- 


5 Cro. 112. Ze as . Srations in theſe two Caſes for divert- 
4 ing a Water-courſe from a Mill. 
1 Cro. 19. Weftbourne v. Mordant. Several Exceptions to a Declara- 


tion, for cauſing Water to overflow the Plaintiffs Meadow. 


1 Cro. 751. Leeds v. Shakerby. See another OPTION; to the Declara- 
tion for diverting a Water-courſe. . 

2 Lev. 156. Terry v. Stredwick. In an Action upon tlie Caſe for ob- 
ſtructing a Water- courſe. 
Where a Declaration was held ill in an Action for erecting a Nuſance 
in a River. Hob. 193. Biccott v. Ward, © 

What ſhall be intended in a Declaration for a Nuſance in obſtructing 
the Light after a Verdict. 1 Keb. 584. Smith v. Trimnell. 

Where it need not be alledged in the Declaration for a Nuſance, that 


the Houſe is an antient Houſe. 1 Keb. 589. Lightfoot v. Salt. 


Where the ſpecial Damage was ſufficiently alledg'd in a Declaration for 


a Nuſance of a publick Nature. 1 Keb. 847. 


07% 


Where a Declaration was held ſufficient after a Verdict in an Action 


for not repairing a Gutter. 2 Keb. 221. Bray v. Holtby. 


Where the Court inclined the Declaration to be infaffcient; after a 


Verdict, in an Action for ene. the Light. Loanes v. Richardſon, 
2 Keb. 611. 


Where the Declaration v was held ſaflicicir in the ſame Action after 4 
Verdict. Roſweil v. Prior, Carthew 454- 


$7: An Action againſt a Carrier was brought for lofing hs Goods 


without reciting the Cuſtom ; * if good. 1 Syd. 245. 1 85 96, 168. 


2 Co. 224. 
58. Upon a Sale of Wine; the Vetidor affirmed it the belt Wine in 
England; in an Action upon this Affirmative it ought to be averred, that 


there was as good or better Wine in Ezgland. My 48. 


$9. In an Action on the Caſe, the Plaintiff 2 on the common 
Cuſtom, That Lightermen ought ſo to order their Lighters, as not to 
damnifie the Goods they carried; that the Defendant being a Lighterman 
ſpoil'd his Goods by letting Water come to them.. *T'was objected, that 
the Plaintiff had not ſhew'd in his Declaration, that the Defendant was 
a common Lighterman, and that it was not preciſely ſhewn how they 


Vere ſpoiled; but the Plaintiff had Judgment. Palm. 528. Symons V. 


Darknell. 


bo. If a Carrier takes Goods to carry to D. and they in a common 
Inn are ſtolen, the Owner of the Goods, and not the Carrier” ſhall have 


an Action for them. See Daliſon 8. and 9uzre. 

61. Tho' in Actions againſt Carriers, generally ris laid to be by the 
Cuſtom of the Realm; yet it is indeed the Common Law, and the De- 
claration is good without ſetting forth the Cuſtom, tho? it is the more 


- uſual Way; and according to ſome Opinions the beſt to ſet forth the 


Cuſtom. Hob. 17. Rich v. Kneeland, 2 Hd. 245. Mathews V. Hopkins; 


i Mod. 22. 


62. In an Action againſt a common Carrier, the Plaintiff declared that 
he was poſſeſſed of divers Goods, (viz. Quatuor poculis argenteis, uno poculo 
argenteo, duabus ſeriebus Aurearum Tibularum, ( Anglice, Sets of gold But- 


tons) ana ſerie Cyanorum & Granatorum, ( Anglice, a Set of Turks and Gar- 


nets) and of divers other To in the Declaration mentioned ; and 
that he delivered them to the Defendant to carry from Bury S. Eancin's 
to London, there to be ſafely delivered to the Plaintiff; and that he fa 
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the Defendant three Shillings for the Carriage, and that the Defendant 
afterwards through Negligence loſt them; the Defendant pleaded Not 
guilty, and after a Verdict for the Plaintiff, it was moved in Arreſt 
of Judgment, that the Declaration was inſufficient. Firft, He declares 
for four filver Pots, and then afterwards of one filver Pot, and doth not 
| tay, uno alio poculbd, and the ſame Omiſſion there is in divers other Fart, 
of the Declaration; ſed non Allocatur z for if for want of the Word 9% 
or aliis, the 'Thing ſhall be taken to be the ſame, and a Tautology; then 
the Jury ſhall not be ſuppoſed to have given Damages for the "Things ſo 
Jaid ; and if in Conſtruction they are to be taken as divers Pots, then 
Damages are well given for them. 
Secondly, And that which was moſt inſiſted on, was the Incertainty of 
a Set, and not ſaid how many Turkey Stones, and how many Garnet; 
as an Action of Trover, pro ducentis ovibus matricibus & agnis, has been 
held naught, for not ſetting forth how many Ewes, and how many 
Lambs. | Dos 5 
But the Court here held the Declaration well enough; for a Set is 2 
ſufficient Certainty, being intended to be well known to thoſe that deal 
in ſuch Things, and in what Number ſuch precious Stones are placed in 
ſuch Sets. 2 Ven. 78. Chamberlain v. CoofEb. wo „ 
63. Maſon brought an Action againſt Grafton for Godds imbezilled out 
of his Inn, and found for the Plaintiff; in Arreſt it was excepted, that 
he had not alledged it to be in Communi Hoſpitio, (Quere if both in the 
Writ and Declaration); yet becauſe the Declaration laid the Cuſtom for 
Common Inns, and then laid that he was Hoſpitatus in Hoſpitio; the Plaintiff 
had Judgment, for it ſhall be intended, that it is Domus non Hoſpitium, if 
it be not Commune. Hob. 245. Maſon v. Grafton. Eo 
64. In an Action againſt the Sheriff, who had a Capias to arreſt A it 
was alledged in the Declaration, that the Sheriff potuiſſet arreſtare, &c. but 
refuſed, and falſly returned Non eſt inventus; after a Verdict, the Decla- 
ration was held good, without averring how he might have arreſted him, 
for chat he was in his View, or the like, but it had been bad upon a De- 
murrer. Jones, Car. 2. 40. Fiſh v. Aſen. | £7 
65. Where a Declaration in an Action of Eſcape againſt the Sheriff 
was held Good upen a Writ of Error. T. Jones 217. Atkins v. Foy. 


Nhat Declarations have been beld Good, and what not, in Actions for at 


Eſcape. | 
2 Cro. 288. Burton v. Eyre. | 1 Cro. 5. Sheriffs of Norwich v. Brad- 
561. Pigot v. Rogers. „„ 
5 Mod. 413. Odes v. Clarke. 5 158. Appleton v. Burr. 
1 Lutt. 110. Stanton v. Fames. 1 Show. 162. Ridings v. Edwin, & ab. 
121. Slipper v. Maſon. | Mod. Caſes 12. Michelſon v. Cawſey. 
2 Bilſt, Barnes v. Cary, & al. Stile 297. Drinkwater v. Pack. 
Palmer 425. Dickſon v. James. . 


What Declarations have been held Good, and what not, for Difturbances of 
1 „ Officers. | | 


Where a Declaration was adjudg'd good, in an Action for Diſturbance 
of the Plaintiff as Farmer of a Fair in taking his Toll. Owen 109. Eſcot 
v. Lanceny. | J . „ 

3 Cro. 16. Cook v. Dunger. For diſturbing the Under-Steward of a 

Manor-Court in the Enjoyment of his Office. | 
3 Cro. 258. Walker v. Lamb. For diſturbing the Plaintiff in the Exer- 
ciſe of his Office of the Official of an Archdeaconry. * 


3 | | = 3 Cro. 


per” on Actions on the Ca: | 433 ; 


2 
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3 Cre. 279. Toung v. Steel. For diſturbing the. Plaintiff in the Exerciſe 
of his Office of : Kegiltes e e o 

2 Cro. 241. Kent v. Ekvis. For reſcuing the Defendant taken in Exe- 
cution 5 


330. Child v. Lenebal. In an Action for an Eſcape of one in 
Execution brought againft the Marſhal. 9 Vo! 


Thirdly, Of the 'Pleadings: 


1. An Action upon the Caſe was brought for ſtopping up three Lights, 
and the Defendant juſtified the Stopping of two, ab/que hoc, that he ſtopp'd 
three ; this Plea is ill, becauſe the Inducement goes but to Part, and yer 
the Traverſe to all Three; and in an Action upon the Caſe, a Man ſhall 
recover pro tanto; but here he is ſecluded from that Advantage, but the 
Defendant ſhould plead Not guilty to one, and juſtifie for the two other. 
1 Saud. 208. Te x ̃ nerd Te at nd „ Bratt 
2. In an Action on the Caſe, the Plaintiff declared that he was ſeiſed 
of a Meſſuage, and ſeveral Lands in the Pariſh: of Dale, and that he and 
all whoſe Eſtate he hath, have uſed to have Right of Common, for all 
commonable Cattle Levant. and Colichant upon the Premiſſes, in a certain 
Meadow there called Darpmore Meadow, and in a certain Place called 
Cannock Wood, That the Defendant Præmiſſorum non ignarits, had in- 
cloſed the {aid Flaces in which the Plaintiff had Right of Common, and 
likewiſe put in his Cattle, as Horſes, Cows, Hogs, Geeſe, Cc. ſo that he 
could not in tam amplo & beneficiali modo enjoy the ſage. 
The Defendant, as to the Incloſure and putting in of his Hogs and 
Geeſe, pleaded Not guilty ; and as to the Reſidue that the Lord Paget 
was ſeiſed of a Meſſuage of 300 Acres of Land, 40 Acres of Meadow, 
and 100 Acres of Paſture, and likewiſe of Darpmore Meadom and Can- 
noc Mood; and being ſo ſeiſed, did by Deed of Bargain and Sale in- 
rolled, in Conſideration of 2000 J. convey the {aid Meſſuage, 300 Acres of 
Land, 40 Acres of Meadow, and 100 Acres of Paſture to the Defendant 
and his Eos ; and by the ſame Deed did grant unto him all Ways Com- 
mons and Emoluments whatſocver to the ſaid Meſſuage and Premiſſes 
belonging, or there withal uſed, occupied, or enjoyed, or taken as Part, 
Parcel or Member thereof; Virtute cujus the Defendant became ſeiſed of 
the Premiſſes; and that the ſame were leaſed and demiſed for Vears by the 
ſaid Lord Paget, and all thoſe whoſe Eſtate he had, a Tempore.cnjus con- 
trarii Memoria Hominum non exiſtit; and that the Tenants or Occupiers 
thereof, a Tempore cujns, Ec. uſed. to have Common in Darpmore Mea- 
dow, and Cannock Wood, for all commonable Cattle Levant and Couchant 
upon the Premiſſes, and uſed to put in their Cattle into the ſaid Places, 
in which, &c. Virtute cujus the Defendant having Right, did put in his 
ſaid Cattle into the ſaid Places to take Common there, and averred that 
there was Common ſufficient, both for the Plaintiff and himſelf. To this 
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Plea the Plaintiff demurred. e A a LEN tow 
The Court were all of Opinion, that tho' the Plea did amount to the 
General Iſſue, yet for that Reaſon alone the Plaintiff had no Cauſe of 

Demurrer; for the Defendant may well diſcloſe the Matter of Law in 
pleading, which is a much cheaper Way, than to have a Special Verdict. 
and that this is on the ſame Reaſon of giving Colour in pleading; bur if 
the Matter, by which the Detendant juſtifies, be all Matter of Fact, and 
Proper for the Trial of a Jury, then the Defendant ought to plead. the 
General Iſſue. See the Judges Arguments in this Caſe, 2 Mod.” Rep. 274- 
Riteh vio. 5 EE BE LO OO acin ot thn 

3. In an Action on the Caſe for a Seat in a ,Pariſh Church by Pre- 
ſeription as appendant to a Houſe, without Allegation of the Repairs; the 
Defendant pleads a Preſcription in him and his Anceſtors, and traverſes 
the Preſcription alledged by the Plaintiff, Per Cur. The Traverſe is im- 
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pertinent,” and the Cuſe reſts only on the Diſturbance; and judgment 
was given after a Verdict by the whole Court for the Plaintiff; and ; 
Difference was taken between a Prohibition and an Action; and the Caſe 
between Buxton and Baker in B. R. was cited and agreed to have been 
#djudged upon this Difference. Bradonry v. Burch, Tho. Fones 3. 
4. Where an Action was brought for ſtopping a Water-courſe with a 
Continuando, and the Plaintiff himſelf had atated rhe Nuſance, which the 
Defendant had pleaded, and the Plaintiff had confeſs'd by his Demurrer; 
the Court were of an Opinion that it was not a good Flea, and took this Df. 
ference between 4 Iod permittat, or an Alſiſe for a Nuſauce, and an Action on 
the Caſe for tlie ſame, for the End or̃ a Neo permittat, or an Afiſe, Was 
fo abate the N»ſance, but the End of an Action on the Caſe was to re. 
cover Damages; therefore though the Nuſance was removed, the Plain: 
tiff is entitled to his Damages that accrued before; and 'tis ufual in Ac- 
tions on this Nature; to lay the Continnando for longer Time than the 
but he ſhall have Damages for what he can prove; 
and ſo here he ſhall recover the Damages which he fuſtain'd before the 
Abatement ; and thereupon Judgment was given for the Plaintiff. 2 Mod. 
Rep. 253. Kendrick v. Bartlandt. Eg | 
J. In an Action upon the Caſe for diverting a Water-courſe, where 
the Plaintiff prefcribes for a Water running in a Place call'd F. thro' two 
Cloſes call'd Blactacre and Whiteacre, to the Plaintiff's Meſſuage, and 
that the Defendant, in order to hinder the Water from running there, 


dug a Ditch, by which, Ec. 


The Defendant pleads, and after ſaying by Way of Proteſtation, that 
in Summer Time the Water could not run to the Plaintiff's Meſſuage, 
preſcribes, that he is feifed in Fee of the faid two Cloſes called B. and 
M. and that they are Half a Mile Diſtant from the Plaintiff's Meſſuage 
call'd B. and that the Defendant, and all thoſe whofe Eſtate he hath, uſed 
to water their Cattle in the ſaid Cloſes ; and that for the Conveniency of 
watering their Cattle, they did (as they had a Right to do) dig a Place 
to AT their Cattle, as often as there was a Neceſſity for them ſo 
to do. | 1 =” rs oo - e | 
It was held that this was an ill Plea, for the Defendant had neither 
conſeſſed and avoided, or traverſed the Matter in the Declaration; and 
beſides a Preſcription pleaded againſt a Preſcription is never good with- | 
out a Traverſe. Murgatroid and Law. Carthew 117. Paſ. 2 M. M. 
6. Where a Plea of Juſtification for a Way was held ill. 1 Lutt. 114. 
Langbton v. Ward, 1 * 

7. In an Action for keeping a Dog, Kiens enm ad mordendum oves conſue- 


tum, the Kiens is not to be traverſed, tho? *tis to be proved on the gene- 


ral Iſſue, 4 Cv. 18. for the Siens is not any direct Allegation, or to be 
alledged in any Place, therefore not traverſable. 5 Co. 97. Plow. 76. 
8. An Action upon the Caſe againſt one for digging fo near the Foun- 


dation of his Houſe that it fell down, and he loſt the Profit of his Houſe 


and Land for 11 Months; the Defendant pleads in Bar a Recovery in 
an Action againſt him, for digging under the Foundation, per quod his 
Houſe fell down, and he loſt the whole Profit of his Houſe for ) Months; 
and averred the Damages were given for the fame, Ec. and held a good 


Plea. 3 Lev. 180. | 


9. The Defendant granted the Plaintiff Leave to cut down ten Trees; 
within three Years after the Grant, the Plaintiff having cut fome them, 
the Defendant in Conſideration he would forbear to cut the Reſidue, until 
after the three Years, Aſumpfit ſuper 155 that he would licenſe him to cut 
down ſo many as would amount to Ten after three Years; and alledges 


in Fact, that he had cut four, and the Defendant difturbed him in cut- 
ting down the Reſidue; the Pefendant pleads, that before the Promiſe 
fuppoſed, he had cut down the ten Trees, ab/que hoc, that at the Time 
of the Promiſe he had cut down four tantum; hk 

* 1 


e Traverſe was adjuiged 
good; 
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good; for every Matter in Fact alle | p- | 
verſed or avoided, and therefore the Cutting of the four Trees is traver- 
fable ; then the Defendant may well Traverſe the Allegation in the fame 
Words as tis alledged. Telv. 195. 2 Saund. 26. 1 
10. An Action was brought for entring the Shop, and taking away his 
Goods by Virtue of a Commiſſion. of Bankruptcy, by which he loſt his 


Trade and Credit; the Defendant pleads in Bat a Recovery in a former 


Treſpaſs for entring his Shop and taking his Gobds ; it was held no good 
Bar. Stile 3. 201. | „ . | 
11. If one juſtifies the Abating a Nuſaucè, he need not ſhew he did it 


orderly, and with as little Hurt as he could. Salk.” 459. 


12. Where it was held, that a Reſcue pleaded by the Sheriff, to an 


Action for an Eſcape tipon Meſne Proceſs, was an ill Plea. Moor 852. 


May v. the Sheriffs of Londbn; where the Court would not permit the 
Sheriffs of London to alter their Plea pleaded ſpecially, to a general Plea 


of Not guilty, in an Action brought againſt them for a falſe Return. 


Kin 407% N 8 8 

1 yg Action upon the Caſe was brought againſt 4 Serjeant at Mace; 
for the Eſcape of one in Cuſtody, by Virtue of a Proceſs bur of the Court of 
the Sherifft of London, in an Action of Debt upon a Bond ſued there; and 
upon Nam cu. it appear'd, that the Bond was made out of the Juriſ- 


diction of the Court; and thereupon it was objected, That the Proceed- 


ings upon the Bond was coram non Fudice; and all void; and the Serjeant 
was a Treſpafler, and they cited 2 Bult. 64. 2 Mod. 30. 1 Roll. 545, 
80g. 1 Sd. 125. 1 Lev. 95. Hob. 267, Lut. 935, 1560. 2 Mod. 196. 


March. 117. Stat. Weſtm: 1. c. 35. | 


* 


Et per Holt Ch. Juſt, to which Powell, and the Reſt agreed, where an 
Inferiour Juriſdiction is conſined to Perſons, as the Marſhalſea was to 
thoſe of the Houſhold, if it appears on the Face of the Declaration; 


that the Perſons that ſue are qualified to ſue, tho? in Fact they are not; 
yet if the Defendant does not plead to the Juriſdiction, but comes in and 


admits it, hie ſhall never take Advantage of this afterwards, but is eſtop- 
ped and concluded; but if it is not averred in the Declaration, that the 


Perſon is qualified to ſue; and within their Juriſdiction all the Pro- 
ceedings is void, and coram non Fudice; and Treſpaſs lies againſt the 


Officer. | 


Secoudly, Where the Inferiour Juriſdiction is confined to Pl ice, vix. 
to all Contracts ariſing within a Piſtrict, tho the Contract ariſes out of 


the Diſtrict, yet the Court may award m_—_ and the Officer may exe- 


cute it, unleſs it appear to him that it aroſe extra Furiſdictionem, as if 


this Bond had been dated at Jork, and that was the Caſe; 1 Roll. 


809. but he is not bound to enquire either, whether there be a Cauſe of 


Action, or whete it aroſe, and may proceed in his Duty; unleſs the 


contrafy appear to kim ; and Nota; The Plaint is general without any Aver- 


ment, quod fuit infra Furiſdictiunem; but that is ſupplied by the Count; 


and if a Matter ariſes extra Furiſdictionem; and rhe Plaintiff deelares of it 


as infra Furiſdictiouem, the Defendant may plead to the Juriſdiction of the 
Court; and if that be over - ruled, may have a Prohibition on the Statute of 


Weſftminfier. But if he waves that, and pleads to the Merit, he can ne- 
rer then have a Prohibition, nor can he take Advantage of their 
Want of Juriſdiction; for by the Averment of the Count, and his own 


Admiſſion, he is eſtopped to ſay that it was a Matter that aroſe out of 


2 
o 


their Juriſdiction it is impoſſible the Court ſhould know where a Tran- 


ſitory Matter ariſes, unleſs the Defendant acquaints them with it. Judg- 
nent pro Quer'. Salk. 201. Lucking v. Denning, T 

14. Where a Reſcue pleaded by the Sheriff to an Aftion of Eſcape 
upon Jie 3 155 Tx held a good Plea. 3 Lev. 46. Gorges v. Gore, 
2 Lev. 144. 41 v. Moitntague, Noy 40. Halde v. Lambert, contra. 1 Cro. 


"34. The 


Fa& alledged by the Plaintiff muſt be tra- 
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604 Dawny v. Dee. 


Caut born. 


3 Lev. 209. Biddlesford v. Onſlow. 


Reſcue pleaded. 2 Cro. 419. May v. Proby & al, Anonymus. 


Ray 100. Clerk v. Melinenx. 


of his Gueſts ſafely, Gc. The Defendant pleaded, that when the Plain- 


15. The Statute of Limitations i is no Plea by the Sheriff . to an Aer 
brought for Money levied on a Fieri e 2 Mod. 212, Coo tram v. 
Melby, 1 Mod. 245. Cxo. Car. 299. 

16. Where a Flea by the Sheriff, that the Defendant | in the Original 
Action appear'd at the Return of the Writ, and the Replicarion like. 
wiſe, were ſaid to be ill. 1 Lutt. 73. Benſon v. Muſgrave. | \ 

17. The Statute of H. 6. for taking Bail-Bonds is a good: Plea: to 
an Action brought againſt him for an Eſcape upon Meſne Proceſs ; tho! 
he returns parat' habeo Cres Baron v. Aldeworth. Cro. HS. 624. | 


IW bat Pleas have been adjudged il in this Particular Attio, n tg 
the following Particulars. 


To an Action for deſtroying Common, by pleading the - Giant of a 
Free Warren. Timberley v. Grobham-How, T. Tones 5. 

A Juſtification, by Virtue of the Cuſtom'o London, to An Wien for 
Stopping up of Lights. 1 Bul. 115. Hughes v. Keymiſh. 

To a Juſtification for Toll. Cro. Eliz. 227. Ward v. Knight. 

To laying Wares in a Warehouſe of ſo great Weight, as that the Floor 
of the Plaintiff was broken down. Cro. Eliz. 285. Edwards's Caſe. 
| To erecting Coney-burrows. Cro. Eliz. 547. Bowlfton v. Hardy. 

A Plea to an Action for a Diſturbance of a Seat in the Church. 2 Cu. 


Pleading a Recovery in a former Action, t to an Action for digzing on 
the Plaintiff's Foundation. 3 Lev. 180, 181. Barwell v. Kenſey and 
others. 
To the Killing the Plaintiff's Maſtiff. 2 Keb. 23). IWright v. Wranſcett. 
To a Juſtification for digging in a Common. 1 Keb. 390. Cove v. 


Incloſing Part of the Common for the Enlargement of his Meſſuage. 
1 Lev. 62, Nevill v. Hamerton. | | 
A Plea as to the Incloſure N ot-guilty, and as to putting in the Cattle 
preſcribes for the Tenants and Occupiers of thoſe Lands to which he 
conveys a Title. 2 Mod. 274. Birch v. Wilſon. 

Where a Plea was held ill to an Action for diverting a Water-courſe 


What Plea was adjudg'd ill in an Action upon the Cale for edn 
a Nuſance. 3 Keb. * Aylet & Us. v. Ouſlow. 


hat baue been bela good Pleas, and what not in this Aﬀtion, relating i to the 
following Particulars. Wy 75 


An Action againſt the Sheriffs for an Eſcape agen Meſue Proceſs, and a 
What was held an ill Plea by the n to an Action for an Eſcape. 


| W here a Replication was held in in an Action for an Eſcape upon 
Meſue Proceſs. 1 Litt. 131. Whitrow v. Edwin, & al. 
Io an Action for an Eſcape, what Plea hath been adjudg'd good. 
r Bromul. 15. Wilſon againſt the Sheriffs of London. 1 Cro. 67. Clecott 
v. Deunys. 1 Cro. 624. Baron v. Aldeworth. | | 
Plea, that the Defendant was let ar large en a Writ of Privilege, 
and ill. 1 Cro. 893. Colſon v. Roſs. © 

An Action upon the Caſe was brought againſt an ec of Strat- 
ton Audley, in the County of Oxon, and the Plaintiff declared upon the 
common Cuſtom of the Realm, that an Innkeeper ſhould keep the Goods 


tiff lodged with him, he was ſick, and of. non ſane Memory, by Occaſion of 


his Sickneſs whereof he then languiſh'd and it was thereupon _—— 
3 = 


| 8 io 2 FA ; Ka 2 2 „„ — 2 2 v — 1 PA Sal, 7 32 — 
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on Actions on the Caſe. 
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and adjudged without Argument for the Plaintiff; for the Defendant, if 
he will keep an Inn, ought at his Peril to keep ſafely his Gueſt's Goods; 
and altho' he be fick, his Servants then ought carefully to look to them; 
and to ſay he is of non ſane Memory, is no Excuſe ; it lieth not in him to 
diſable himſelf, no more than in Debt upon an Obligation; wherefore it 
was adjudged for the Plaintiff. 1 Cro. 622. Croſs v. Andrews. 


Fourthly, Df the Trial, Evidence and Damages: 


1. Where a Trial was put off in an Action brought againſt a Woman's 
Father for taking her away from her Husband, till the Marriage was de- 
termined in the Court Chriſtian then in Litigation there. x Ven. 37. 
Anonymus. 5 : 

2. What has been held a Mis-trial in an Action for Diſturbance of 
Common. Richmond v. Webb. Cxo. Elix. 114. e 

3. Where the Court would not grant a new Trial in this Action, where 
the Jury gave a Verdict for the Defendant upon doubtful Evidence. 3 
Mod. 87. Smith v. Crompton. EE FR I IN: 

4. Where a new Trial was denied in an Action for miſuſing a Horſe, 
upon an Allegation that the Jury toſs'd up; whether the Verdict ſhould 
be for the Plaintiff or Defendant. 1 Keb. 811. Prior v. Powers. 

5. What would have been a Mis-trial in an Action brought by one of 
the Judges of the Sheriff's Court, for diſturbing him in taking the Fees 
of his Office. Hard. 311. Proctor v. Phillips. 

6. Where the Jury in an Action upon the Caſe for a falſe Return to a 
Mandamus, gave a Verdict for the Defendant againſt the Opinion of the 
Court; and a Motion was made for a New Trial after the Trial at Bar; 
and Holt ſaid he had never known the like, and that he would have but 
little Value for the Verdict of a Jury, that would not at a Judge's. De- 
fire declare the Reaſon which had induc'd them, and that as the Judges 
do publickly declare the Reaſons of their Judgments, and thereby ex- 
poſe themſelves to the Cenſures of all that be learned in the Law, and 
yet there is no Law obliges them to it, but it is for publick Satisfaction; 
ſo the Jury ought for the ſame Reaſon to declare the Reaſon of their 
Verdict when required by the Court; notwithſtanding all this, it being a 
Trial at Bar, the Court would not grant a new Trial. Farreſley's Rep. 

37. Gay v. Groſs. | | | 5 

1. Whether the Action abated where one of the Defendants died after 
the Venire, and before the Day of Ny prius, in an Action of Eſcape 
brought againſt them as Sheriffs. 1 Gro. 625. Bennion v. Watſon. 

8. Where it was held that there was no proper Venue in an Action for 
abuſing a Horſe in a Journey. Ray. 18). Horſeley v. Potter. 2 Keb. 620. 

9. Where the Jeuue was denied to be chang'd in an Action for a Reſ- 
cue. Chute v. Hall. 1 Keb. 2173. „ n 

10. Where the Venue was objected to, in an Action for Diſturbance of 
Common. Hob. 326. Clerke v. Wood. Hutt. 391. Jones 2. 1 Keb. 279. 
Hart v. Hunblet. N „ 
1. From whence the Venue ſhall ariſe in an Action againſt the Sheriff 
for not returning his Writ. 2 Keb. 362. Mancer v. Snitb. | 

12. Where an Action upon the Cafe was brought againſt the Mayor, 
for refuſing to admit a Freeman's Vote at an Election of a new Mayor, 
and the Plaintiff is Nonſuited, the Defendant ſhall not have double 
Coſts, it not being within the Intent of the Statute. 2 Lev. 250. Her- 
ring v. Finch. | 5 

13. What was adjudg'd no Mis-trial by Reaſon of an Improper Ve- 
nue. 2 Mod. 23. Naylor v. Sharpleſs. PETE ny 
14 That an Executor ſhall not pay Coſts, who is Nonſuited in an 
Action brought againſt the Sheriff for an Eſcape upon an Outlawry. 2 
Cro. 360. Barrett v. Winchcomb, 1 Roll's Rep. 78. F | 


1 15. Where 


" w 4 > - ”-” LO, Jo 
1 ry We. **. * þ * 
* 1 
” 2 , 
* 
4 
a HS 
wa 0 8 
— * 


kn dats Comer ntl, 


= 
— — 8 — _ — 5 5 * 1 > — 4 = 
— — 3 — - 7 ef Pe oa 6.4 4 8 r — 53 2 — * - — 
— — - * — — — — — — — | * — — iy —___ _— x att — - fb = - — 33 2 — —— = 
rage” gee" — x 7 — 2 — 8 um > — — 2 as - — - \ ts <4 — Aa 
8 . * 2 chma 4 — — — — — — — —— 4 N , - 
* , = : 2 22 CASE ans HI EAI I EAA 8 AX — 2 — 2” - Dm — _—_— — 4 — — —— — 
— RES, = mutt om nm a A r — . ng IS ae * «4 — = AC ano — — 7 — — — — — —— — — an — — - 
. / T - "3. = DA 3 * — I l . RA TX *S 3 NE " b - / —_ l 4 - — — —— — 
V 3 — "et We Id _ _ Togo ns — = — 2 * — - = * 
n — 5 — — - lb — — 8 8 <q IE TS = — 
_ * —— — — — * — = © — — * ns a — —— a — 2 - n - = 
— = — —_—_—_— 1 — — I — —— 8 > = - — . - . I = 
. — Se - "x — 7 — ' F — 2 — — — 8 


n 


k * _ — ”_ 
8 5 8 . - . . 2 + "Zh — — 1 - 
— —— — — — wow 5 — 3 — — — = 
— 4 Lat at - C3007, » Bi - EE LET pr eh peg — — - - 


” 
* * ——— ——— — > ASA 
_ - gs eng 


— 2 by 
. 
— _ __ 


en 
2 


m—__— 


FF r * 

, * — — 
5 — — — — 
— — — > - 


— - 23S mne 
A 
— TT EE 
r — 
2 8 


— — p 
2 vt 2 = 
Pun - yy - . . —— n * * 2 n 50 / 2 > 2 1 2 we » A * 5 — - . — —— - — r — 8 
7 9 8 rr _y — - - ; Nr: * r 1 £4 1 2 , a . ut « — * > — — —— r I — 4+ "wy * 2 . Sel Ds amor 8 — —— . _— — be 7 So 2 n 2 *. ——— 2 
\ FA : OS. n 4 . IF n ere mn WR e * r 2 r Po 2 2 * — —— - 2 ; ye ater ov ern — 2 = we r . ˙ —ytlͤ x * — — bd ener JADEL T : 3 — 5 — 3 2 CO 2 ; xr FER» — * 7 
4 . 5 > fe ond 8 3 4 — S 5 r RY oe Fs eter — r D Cho Ad, > Ia — r * ——— — 4, ” N 8 WY _ pe A - * re iu —— WR en -# * * — - — - ä —— 2 —. 1 7 1 le Sale. F — — —— . 5 
8 1 * Na: POT ES CAS * Wen 4 5 Th N * . . i2 vey 8+ mg S - 32 p 7 * 2 * . * Gt Jann —_ — — OY a as. —_ - © *— —Dav— Sapon ears 12 £24 _— n 8 3 - ** i aha ts * y £ - UE he? © Pp r * Wye FARES — — g — 
— S * ( «# e © 8 2 — 3 ae . N Ar „ "dr oe FR — 5 N 7 22 2 +4 — 5 3 a y 4 PF . ode dint 20 Df ein AREA. Sing a0 — — ®. 2 of 6 . 8 re, A - — - : — 
Gs — — p 7 - 2 ow G . N n — n pry — VHS + > * 7 es & A . 05 S 42 — 2 — * a 8 — — — — — D . — —— a —— — * 
——ů— — — . * 8 = —_— * py 4— * r 4 — — * — — 8 * p = - . . OED 9 — 4. 
— > = er, 4 I. * . — ——— bs 7 * N ba 7 — od - * - ——— —— 4 72 = TY 
2 ag eee = HUI >; — 2 3 — — — 2 = 
=. . . n ms 2 * a 2 2 


— 


py INF. 2 
3 * « 2 : 
- SA 
— — ; 
. => 2 3 
* —— 


— 


E333 of Elon ED 


* 


I — 
2332 * = 
PSY * — 
TE * 
7 


— 


=_ z 
2 _ n a 
— — RE n —— ES & 
— > A 1 Ae. r abr . 0 AI - >, "a ER — ; — — ” * 8 — 1 k n 2 
: => 2 — * — RRͤ ͥ⁰ͥùⅎuX——ʃ—ʃkĩłͥ m — — p 2 ONES nr RI 8 DEE EET n ” CE # 8 8 S . 8 1 —_ — — — 
. . * ——— 2 = 2 3 A* — a — nate > — — —— - — A SE PN ra * . —— — — — — 
G k 80 * 2 7 n Y * * * a — . 1 
= 1 Yes 15 3 — >. "IF 


= 
SR 


— 
— * 
D 


2 
2 = 
— x 
— 


— * TIT 
pane. ee” or. 
8 — 
— 9 


—_ — 
at. 0 a os 1 1 3 * 


—Keadings and Obſervations 


| —— — — 
x 15. 5. W Gere the Venue mall ariſe from i in an Action for an Eſcape. Boch. 
Jil v. Goddard. 1 Cro. 211, 625. Bennion v. Watjon. | 
16. Whether a Freeman of a Corporation can be a Witneſs to prove 3 
Right to take J oll for a e within that Corporation. 3 Keb. 12. 
Cook v. Baker. 
17. Where Evidence was held ſufficient; and upon a "EN 
thereto, in an Action upon the Caſe, for digging a Hole in the High- 
| | way, whereby the Plaintiff loſt his Gelding. . Stile 335. 
18. An Action was brought againſt a Man for reſcuing a Priſoner, from 
an Arreſt, and the Defendant in the Action, i. e. the Priſoner, was ad. 
mitted to be an Evidence for the Defendant, but his Credit left to the 
Jury. Wilſon v. Gary. Mod. Caſes 211. 

19. Where a Variance between the Title given in Welders 3 that 
ſet forth in the Declaratih, was held not to vitiate. 1 Cro. 33 5. Ferrer v. 
Fobnſon. 

20. On Iſſue of Levancy and Couchancy, it is enough to prove % 
fed them in the Yard. Salk. 169. 

21. An Action upon the Cale was brought againſt the Defendant late 
Sheriff of Eſſex, and the Declaration was; that whereas rhe Plaintiff had 
recovered againſt Pyndar 100 J. and had ſued out a Fieri facias ; that the 
"Defendant, by Virtue thereof levied 281 and had not returned the 
Writ, nor payed the Money to the Plaintiff; the Defendant pleaded 
Not guilty ; and now upan Evidence to the Jury, 1t was proved, that 
the Writ was delivered to Cowell the Defendant, Under-Sheriff the 
ninth of November, 34 Eliz. and the ſame Day, a Writ of Diſcharge was 
delivered him, dated the ſixth of November, 34 Eliz. but becauſe he did 
not prove that he had Notice of this Writ of Diſcharge before the Exe- 
cution ſerved, the Court held clearly that he was yet Sheriff, and 
chargeable to the Plaintiff's Action; the Defendant alſo ſhewed che In. 
denture, - whereby he made Cowell 'his Under-Sheriff, wherein was an 
Exception, that he ſhould not meddle with the Execution of any Writ 
above the Sum of forty Pounds, ſo as to that he was not his Under- 
Sheriff, but he did it de ſon tort Demeſne, and the Defendant is not 
chargeable therewith ; but all the Court held it to be a void Exception; 
for when' he made him his Under-Sheriff therein, it was included that 
he ſhould execute all Writs; and therefore the Exception is repugnant 
and void. Thirdly, it was alledged that this was not a due Execution; 
for Pynder had made a Deed of his Goods before, Sc. and ſhewed 
the Deed dated the ſame Day of the Writ of Execution, & per ttam 
Curiam, although the Gift was boyd fide made, yet Execution might be 
taken of thoſe Goods ; for by ſuing forth the Execution, all the Defen- 
dant's Goods are liable, ſo as no Gift of the ſaid Gocds, the Day of. 
the Date of the Writ, or afterwards, can ſtop the Execution. Where- 
fore they reſolved the Jury accordingly, without enquiring of the 
Fraud, and they found for the Plaintiff. poor 4 H. 6. 7. 17 4 Plac. 2. 
5 Eliz. Dyer 219. 1 Cro. 440. Boucher v. Wiſeman. 

22. In pleading, the Preſcription was for Common for Sheep, and 
Hue join'd thereen, and the Jury finds Common for Sheep and Covs 

too; and it was adjudg'd, that the Iſſue was found for the Plaintiff, 

who claim'd the Common. Burges v. Steer, 1 Show. 347. 

23. Where the Want of a Requeſt to remove a NMuſauce, was ad- 
judg'd to be cured by a Verdict. Tomlin v. Fuller, 2 Tek. £62: 

24. What ſhall be intended after a Verdict, in an Action for diverting 
a Water-courſe. zlv. 161. Stone v. Bromwich. 

25. An Action upon the Caſe was brought for ſtopping a Light. 2 
nington excepted in Arreſt of Judgment, that Stagg poſſeſs'd of a Term 
aſhgned to Cornelius, who the 29th of September, 23 Car. 2. aſſigned to 
Teſtator ; and the Plaintiff as Adminiſtrator brings the Action for builds. 


ing a Houſe N and Damages are given for. a Year before. my 
2. TT ne? 


CORY 
7 


107. Wright v. Martin. 


ration; after a Verdict for the Plaintiff, the Declaration was held good; 
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Title of the Plainitiff began ; bur it appearing the Light w as ſtopt Pee 


the Teſtator's Time, and the Action is brought only for the Continuance 
after, tis well enough ; but the Requeſt to remove being in the Teftator's 


Time, and in his own likewiſe, the Damages are for all, and fo ill, be- 


cauſe, there is no Remedy for the Nuſazce in the Teſtator's Life-rime, 


on 4 Ed. 3. though there be Colour for it; and fo not like the Caſe of 


an Aſſignor, who can have Damages but tor his own Time; and fo it 
would be well enough; and Judgment was ſtaid. 2 Keb. 835. Feffer- 
fon v. Hutchins. ws EO. - j N 

26. Where a Verdict was held good in an Action for a Diſturbance in 


an Office, tho the Title to the Office was ſomewhat variant from that iii 


the Declaration. Ferrer v. Fobnſon, 1 Cro. 335. | 

27. Torts are in their Nature ſeveral, ſo that one Defendant may up- 
on the Trial be found Guilty, and the other not; but 'tis not ſo in Ac- 
tions upon Contracts. 2 Vent. 151. 


28. Wherher an Action for an Eſcape be Local or Tranſitory. ile 


* 


29. An Action upon the Caſe was brought for reſcuing Goods dia 
ſtrain'd for Rent, and the Flaintiff declared upon a Leaſe for Years; 
and that given in Evidence was a Leaſe for Years ſubject to a Quarter's 
Warning; this was held not to vary from the Leaſe declared on. Med. 


Caſes 215. Dod v. Monger. 


30. Where the Party was allowed full Coſts, tho' but one Penny 
Dainages. 3 Keb. 31. Brown v. Taylor. 1 | | | 


31. In an Action upon the Caſe for diſturbing the Plaintiff in the En- 


joyment of a Church Seat, which he preſcribes for himſelf and Family, 
without ſaying that he uſed, or ought to repair it, or ſome other Conſide- 


? 


for without Reparation he cannot preſcribe, therefore it ſhall be intended 


to be given in Evidence; but upon a Demurrer it would Have been 


naught, 1 Cid. 203. 


» 


32. In an Action on the Caſe for managing the Defendant's Ship ſo neg- 


* 


ligently, that it ran over the Plaintiff's Barge; the Declaration ſet forth, 
that he was poſſeſſed of the ſaid Barge, laden with divers, Goods and 


Merchandizes ; and Firſt, Holt Chief Juſtice would not ſuffer the Pilot 
to be a Witneſs, becauſe he was anſwerable to the Maſter, if faulty in 
ſteering. 2dly, He would not ſuffer any Damages to be recovered for 
the Goods, becauſe not ſet forth particularly; ſaying they ought to be 
ſet forth ſpecially ; as where an Action is brought for burning his Houſe ; 


ſo in Cafe for Words, per quod ſhe loſt her Marriage with 7. & & aliis 
| Perſonis, he ſaid he would not ſuffer them to give in Evidence, a Loſs 


of Marriage with any Body but J. S. Salk. 287. Martyn v. Hendrickſon. 
Fifthly, Ok the Judgment and Execution; 


1. Where a Judgment was arreſted, becauſe there was more comprized 


in the Writ than in the Declaration relating to an Annoyance by making 


a Ditch, c. Norton v. Palmer, Cra. Eliz. 829. ; 
2. A Writ of Error was Drought upon a Jud ment in the Common 
Pleas, in an Action upon the Cafe, for Diſturbance of the Plaintiff's 


Common, in a Place calfd the Lakes; and ſhews the Preſcription of 


Common, and the Diſturbance by digging 40060 Turfs, and making of a 
Fiſh-pond ; and the Defendant pleaded that he was Lord of the Manor, 
and improv'd the faid ſeyeral Parcels according to tlie Statute, leaving 


ſufficient Common in the Reſidue; Iſſue being thereupon, the Jury found 
2 the Parcel where the Digging of the 40000 Turfs was, that the 
Defendant had not left to the Plaintiff ſufficient Common, and aſſeſſed 
Damages 5s. and Coſts; and guoad the Digging of the Fiſh-ponds, that 
the Defendant had left unto him ſufficient Common; and upon this Ver- 
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Readings and Obſervations 


dict Judgment was given for the Plaintiff, for the firſt which is directly 
found againſt the Defendant ; and for the other Part for digging of the 


' Fiſh-pond Judgment for the Defendant, and the Plaintiff in Miſericorgig. 


And hereupon the Error aſſigned was, that this Verdict was repugannt 
and void; and the Judgment being for the Defendant for Part is erro.. 
neous, and of that Opinion was Berkley, becauſe it is one intire Iſſue; 


But Croke held that the Verdict is good enough, for it is in diverſis Re- 


ſpectibus, and it may be he had ſufficient Common notwithſtanding the 
Fiſh-pond, and had not ſufficient in Reſpect of digging the Turfs; ſo the 
Damages to the Plaintiff is only by Reaſon of the Digging of Turf; and 
Joues doubted thereof. 3 Cro. 495. Reeve v. Digby. 

3. An Action was brought, wherein the Plaintiff declared, that one 
Veer the 29 of September, 16 Car. 2. was retained as his Servant for 
nine Years, that he ſerved him five Years, that the Defendant the laſt 
Day of October, 21 Car 2. inticed him to depart the Plaintiff's Service; 
and that the firſt Day of November the ſame Year, the Servant departed, 
whereby the Plaintiff loſt the Profit of his Service. It appear'd that the nine 
Years were not then expired, for which Reaſon the Judgment was arreſted, 
For tho” it was an Error in the Jury, yet the Plaintiff was the Cauſe of 
it; for the Jury finding the Iſſue for the Plaintiff, they ought to aſſeſs 
the Damages, as the Plaintiff had alledg'd them in his Declaration ; and 
there it appear'd, that the Plaintiff had alledg'd his Damages, as well 


for the Loſs of the Service, for the Remainder of the Term, as for the 


Procurement to depart. 2 Saund. 171. Hambleton v. Veer, Ray. 200. 1 


Lev. 299. 


4. Where the Court compell'd the Plaintiff to enter up his Judgment, 
that the Defendant might plead it to a new Action. Hard. 219. Andrew's 


Caſe. 


5. The Plaintiff brought an Action on the Caſe for a Diſturbance in a 
Common, and declared, that he was poſſeſſed of a Meſſuage, and ſo 
many Acres of Land, with the Appurtenances in, Ec. for a certain Term 
of Years yet to come and unexpired ; and that per totum idem tempus ha- 
Hiliſſet, & gaudere debuiſſet Communiam paſture pro ommibus averiis levan“ 
cuban, Ec. OE, TY | 
' Upon Not guilty pleaded the Cauſe was at Iſſue, and the Plaintiff: had 
a Verdict; and Serjeant Tremaine moved in Arreſt of Judgment, becauſe 
the Plaintiff had not ſhewn any Title in himſelf, either by Grant or 
Preſcription ; ſed non allocatur. w"_ gs 
Chief Juſtice ſaid, this might be a good Exception upon a Demurrer, 
but 'tis cured by a Verdict. 4 Mod. Rep. 175. Hill v. Gallop. k 

'6. An Action upon the Caſe was brought againſt the Defendant as 
Sheriff of Kent, reciting a Judgment at the Plaintiff*s Suit, againſt Milliam 
Dyke for 400 J. and a Fieri facias thereon deliver'd to the Sheriff; that tho 
Dyke had ſeveral Goods and Chattels, yet he had neglected to ſeiſe them, 
and made a falſe Return of nulla bona; non cul. was pleaded, and on a 
Trial before the Lord Chief Juſtice Holt, the Caſe came out to be thus. 
Dyke, Brown, and others were Partners of ſeveral Sums of great Value, 
Brown being indebted, a Heri facias was ſued out againſt him, and there- 
on theſe Goods were all ſeiſed, and in the Sheriff's Cuſtody, and con- 


ſequently not liable to the Plaintiff's Execution. It was held by Holt 


Chief Juſtice, that being once ſeiſed, and in Cuſtody of the Law, they 
could not be ſeiſed again by the ſame, or any other Sheriff, and if they 
were ſold thereon, ſuch Bargain would be void. It was held alſo, that 
though they had a Joint and Undivided Intereſt, yet only the Share, or 
Part of Brown, and no more, could be ſeiſed upon the Execution againſt 
Brown's Goods; and conſequently Dyke had Goods, and ſo the Return 
was Falſe, and the Plaintiff had a Verdict and Judgment for 200/. be- 
ing the Value of the Debt. 1 Show. Rep. 113. Bachurſs v. Clinkars. 
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Actions upon the Cafe, by and againſt Exein;. 
= toꝛs and Adminiſtrators, | 


+E 
3 wy 


8 the Caſes in tlie Reports kelating to Eier and Admimiftta⸗ 
tors, afe for the moſt part under the Title Debt, I ſhall not here 
treat of the Duty and Office of an Executor, what they' may dd, and 
what not; and of Aﬀers, Devaſtavit, and other Matters Weide therero | ; 
but ſhall here confihe my felf to tlie following Particulars, and refer 
you to the Title Debt for the Reſt, where the Reports mall be as co- 
piouſly, and yet with as 1 mel convetiient Brevity pre as are gt 


Fut, Ot adios upon the Cate to be blought by and dirt 
Exetutozs and Adminiſtrators. = 


Secondly; Df the Declaration by and againſt Eeentons: 
Thirdly, Ok the Pleadings: 5 9 
Fourthly, Ok the Jſſue, Trial and Evidence; ogy e 
Fifthly, Ok the Damages and Coffs; TEE 
And Sixthly, Ok the Judgment and Erkcution. 5 


531 


1. No Action lay for the Exccotors at Comihen Law, bat FT as ba 
their Commencement by a Contract, as Debt, Covenant, and the, like, 
but not of Account; for that was N wh che Statute of ee 2. 

5 mT $73 


r 


. 


he iy mg i Them, 3s. E. mg Tir it. „ 257. 17 B. 2. Fagan * 
cutor, 105. 80 1 S. took the Goods tortioufl v and fi 5 arid, the Goods, 
were conſumed; Jl 9 0 of Treſpaſs lay againſt. the Executor; but H 
the Executors had the Goods in their) Foſſeſſion, then. an Action of. De- 
tinue lay. againſt: them: *# 21 H. 6. TY} V. Jones: 473217 42; 1811717 WOW 
This Action upon the; Caſe hath, received more fuQuating, Opini- 
ons and. Reſolutions than ay other. Action whatſoever, not only from 
the Copioufnefs of the Action, and the great Variety of Cauſes ed 
are its Foundation, but from the many: Prejudices it has been f 
w > frugal: wirhz, befars ir arrived, dc. the Mathrity in which We pow 
Red 98g $i; p31 nt mA pn $3651 Co} 
"Before the Refoiuden 965 Slade's, Cale, in, 4 Oe, 93. A; Watte de of 
Opinions there are in the BOOKS, that an Action upon The he Caſe Wo. Id 1 not 
lie upon a Contract. „where the Party might have had an Actionof Debt; 
and the chief Reaſon that ſeems to be alledg'd againfk,1 it is, e in an 
815 5 U Action 
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Readings. and vl ſer 


err Neu 


| Action if Debt, upon a ſimple Contract, the Defendant was at Libery 
to wage his Law ; but in this Action upon the Caſe he cannot, and there. 


fore ſaid: they, whe: argued againſt. this Action upon the Caſe, It ought 
not to be in the Power of a Plaintiff, by turning an Action of Debt, 
which is an Action of Property, into an Action upon the Caſe, which 
ſavours of Deceipt, and thereby takes away a Man's Birth-right, i.e 


the Privilege of waging his Law ; but the Arguments uſed for it ſeem to 
be more prevalent ; one of which was, that it appear'd. plain, that in the 
| Regiſter, a. Man hadn Right to two ſorts of Actions for one and the 


ſame Thing, and had his Election to make Uſe of which he pleaſed; and 
therefore, becauſe he may have an Action of Debt upon a ſimple Con- 
tract, there is no Reaſon but that he may, if he pen d, have an e 
upon the Caſe likewiſe,” , 
And the Argument made uſe of wich Regard to HY Defentians: S. Wa. 

ging his Law, is rather an Argument in Favour of this Action, becauſe 
the Defendant, by his waging his Law, is to be benefitted in his Defence 
by his own Oath; and tis not to be ſufficiently lamenred, bur too ap- 
parently known, how wg a Regard Mankind pay to theie Oath, than 
which. nothing is, or ought to be more pure and facred; and though tis 

retended, that very often a Man pays. another Money when no body is 

reſent; and therefore if the Defendant could not wage his Law, he 
would be without Remedy to get diſcharged from a Debt he had alteady 


paid; but that is rather to be imputed to his own: Fault; for no Man 


need to want a Teſtimony of his having. paid Money, ſince ſcarce any 
Man will be ſo obſtinate and Churliſh as to deny a Receipt to another 
that pays him Money ; but where-ever that happens, the Party may 
carry Witneſſes with him, and that will in ſome Meaſure obviate, if not 
totally remove any Difficulty that can be CARON for want of 4 Teſti 


mony of the. Payment of Money. 3 1001 


And the Reſolution of this Caſe was made on a | Conferttide with a0 
the Judges of England, for the quieting and appeaſing eee $i of 
Opis that had been given of one ſide and the other. 

But ſtill fome great Men ſinee that have been uneaſy at At Refos 
lution, as may appear in Vaughan 101. where he fays, the. tho” by that 
illegal Reſolution of Hade's Cafe, grounded upon Reaſons not fit for a 
Declamation, much leſs for a Deciſion. The natural and genuine Action 
of Debt upon a ſimple Contract, be turned into an Action upon the 
Caſe, wherein a Man is deprived of waging his Law, it is an abſurd Opi- 
nion to think that therefore Debt demanded by it, ought to have Pre- 
cedeney to the Payment of a Debt e wy by ws a Contract, but Juice 


the Contraty, E500 an en wem 


For fays he, Actions of the 0 aſe are all Aftiones ri er 450 con- 
tra Pacem; and it is not a Debt certain in reaſon of Law, that can be 
recovered by thoſe Actions, but Damages for the Injury enſuing upon 
the Breach of Promiſe, which cannot be known until a 8 aſcertaĩn what 
the Damages are; therefore a Man did never wage his Law for a De- 
mand incertain, for he could not make Oath of Pay zent of chat en 
he knew, nor what it was, as confiſting in Damages only: - 2401 ad 

Now, although the Jury give in Damages regularly the Money pro- 
miſed to be paid, yet that changeth not the Redo! of rhe Law, nor the 
Form; for ſtill it is rerovered 25 way” of Damage, and not as 4 Debe is 
recovered.” —_— 5 nn 

Which ſhews (ay 8 the) the Action much inferlour and ignobley chm che 
Action of Debt, vfl ich by the Regiſter is an Action of Property; and no 
Reaſon a Damage uncertain in its own Nature, ſhould be paid before 
certain Debt by ſimple Contract, whieh were the firſt Debts, and will pro- 


bably be the laſt ef the World; for Contracts by Writing” were ein 


later; and there are many Nations 415 Where! N s are A 5 


perhaps ever will be. wo "= 1 p 
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perty ; but no Man hath Property by a Breach of Promiſe; but muſt 
be repaired in Damages. . 4 5 "8 
5. In Mich. 9 Far. 1. in the Cafe of Legate v. Pinchion & ab, it was 


ecutor was chargeable upon a collateral Promiſe of the Teſtator, where 

ther” wan Dee wee 

6. But in Trinity Term, 13 Fac. Rot. 932. reported in 2 Cro. 417. in 

the Caſe of Sanders v. Eaſterby, it began to be reſolved, that the Action 
of the Teftatof, fo adjudged upon a 


would lie upon a collateral Promife 


Writ of Error brought upon that Judgment, and no Judgment given in 
Error, the Tarts CO pendente Lite. AS WA Ok | 
-Q 


fed non atlocatur ; 
e all 4 WARTENTE It Wan i Plaintiff. © "Note; this 
Judgment was affirmed in a Wrir of Error im the Exchegquer-Chamber; 


and Juſtice Winch ſhewed, that ſuch à Cafe was befbre in the Common 
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Teſtator, where he receives a valuable Conſideration, and that it ſeems 


| Vide Savile 40. 3 Leon. 241. 


& as of Goods and Chattles of the ſaid Teſtator carried away in their 


Cc 


18 E. 4. 16. 2 R. 3. 2 & 4 E. 4. 5. For theſe arè not 


Piverſity taken ; when the Act of the Teſtator includes a Tort, there it 


cutor. Ray. 711. Bayly v. Birtles & al, Excc Ge. | 


the Opinion of Dodderidge and Whithck ; and the Reaſon they went up- 


to eſcape, which was not a Taking of Goods and C 


* 


againſt charging an Executor upon a collateral. Promiſe of the Teſtator; 
but otherwiſe upon a Contract for the Payment of Money; and it was 
allowed that there had been that Diverſity. taken; yet ſince that, there 
had been many Precedents upon a good Reaſon, that if it lay againſt Ex. 
ecutors upon a Contract of the Teſtator, wherein he could wage his 
Law, and they not, a fortiori it lies againſt them upon ſuch a Promiſe, | 
where the 'Teſtator could not wage his Law. And if it had been a Co. 
venant of the Teſtator, an Action would have lain againſt the Executor; 
and there is the ſame Reaſon that it ſhould lie upon a Promiſe of the 


was the Reaſon of their Judgment; becauſe ſuch Promiſe is in the Na. 
ture of an executory Covenant, as to build an Houſe; and there was this 


will not extend to the Executor; as Trover and Converſion will not fie 
againſt the Executor for a Trover, Sc. by the Teſtator, but otherwiſe 
of Contracts and Promiſes made by him upon a good Conſideration. 
Palmer 329, 330. Carter v. Foſſett, Cro. Fac. 662. „ 
10. But where the Plaintiff declared, that ſuch a Day he was poſſeſſed 
of a Cow, of the Value of 47. 105. he deliver d to the Teſtator to be re. 
deliver'd, who fold it for 4 J. 35s. 4 d. who converted the Money to his 
own Uſe ; the Court held the Action not maintainable againſt the Exe: 


11. Tho? the Executor is not chargeable for the Misfeazance of the Teſta- 
tor, yet he is for Non-feazance ; as for Non-payment of Money levied 
upon a Fi. Fa. Cro. Car. 297, 539. Dickenſon v. Guilford; and this Diffe- 
rence is agreed, that Non-feazance. is neither Yi Amis, or coittra. Pa- 
cem. 9 Co. o. b. and *tis upon this Reaſon, that an Action will lie againſt 
an Executor, for the Teſtator's not ſetting out Tithes. Regi/ir. Brev, 48. a: 

12. Ir became a Queſtion in the Caſe of Maſon and Dixon, in Hill. 3 
Car. 1. whether an Action would lie for an Eſcape in the Life of the Te- 
ſtator ;. Hide and Jones were of Opinion, that it would not, againſt 


on was the Words of the Statute, which are thus: “ Whereas in Times 
< paſt Executors had no Action for a Treſpaſs done to their Teſtator ; 
6 Life, and ſo ſuch Things hitherto have remained unpuniſhed ; It is 
“ Enafted, That Executors in ſuch Caſes ſhall have Actions againſt the 
Treſpaſſors, and recover their Damage in like Manner, as they, whoſe 
te Executors they were, ſhould haue had if they were alive. 8a faid 
they, that Statute gives a Remedy for Goods and Chattles only, and not 
for any other Trelpaſsz as, Aſſult and, Battery, Sander, Deczipt, falſe 
Impriſonment, and. the like ; even it gives no Remedy for Breaking a 
Cloſe, or Cutting of Trees in Vita Teſtatoris, Sede to. 11 H. 4. 3s 


„ 
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18 E. 4. 16. 2 R. 3. 2 6 4 E oods and Char. 
tles; and in this Caſe, although the Party was taken, to the Intent that 
the Teſtator might declare in Debt, yet it was a, Treſpaſs to ſuffer him 

vas not a Taking of ( 1 Fatale pod there 
was no Wrong to his Goods and Chattles; and the Caſes of, a Troyer, 
Raviſhment of Ward, and Ejectment, may be thus anſwer d,, that they 
are Injuries to Chattles, Sc. and in Being, and ſo they held, the Action 
not maintainable. V. Janes 174, 175. Latch, 167, aud in 3 Saſk. 160, 


* 


161. it is laid, that an Executor may bring an Aktien Clare Made de: 


ſcentia in Vita Teftatoris meſſiit & aſportavit, for Corn ſtanding is a Chat- 


Cutting was at one Time, and the Carrying away at another Time, then 


1 
on 


they are diſtin Acts, and he muſt ſue for the Carryingaway only, But an 
Executor cannot bring an Action of Treſpaſs Aae berbam creſrenten in 
ſs. groping is Part, of tie 


= ts 4 


Vita Teltatoris meſſuit & aſportavit, becauſe Gra | 
FAO fea 41 aAſportavit, becauſe ey F Ffeedold, 


— 
4 


P ** 8 8 * 


_— 
* 9 


ns on the Caſe, 
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Freehold, and not a Chattel. 1 Vent. 187. Emerſon v. Emerſon: & if it 


lies for a falſe Return made to the Teſtator's Writ. Cro. Gar. 2997. 

13. See the following Caſe, where the Plaintiff as Executor brought 
an Action againſt the Defendant for a falſe Return; ſetting forth, That 
his Teſtator 4 Jac. had recovered Judgment againſt one Smart for 
1401. and that he ſued out a Teftatim Fieri facias againſt him, which he 
delivered to the Defendant, who made an Execution, and levied the 
Goods to the Value of 101 J. and returned, that he had levied only 
197. 19 s. which he was ready to pay; and that he had more Goods in 


his Poſſeſſion to the Value of 40 J. which remained with him for want cr 
Buyers, whereas in Truth he had levied more. In arguing this Caſe 


it was ſaid, That an Executor may have an Action againſt the Sheriff 
for a falſe Return made in the Life of the Teſtator on a Heri facias; 


ſo hath it been held that he may have an Action of Trover for any Con- 


verſion in the Life of the Teſtator; and likewiſe an Action of Eſcape up- 
on Meſne Proceſs, becauſe the Body of the Priſoner being a Pledge for 
the Debt, the Executor might be otherwiſe without Remedy; ſo that 
tho? *tis true that a Perſonal Action dies at Common Law with the Per- 
ſon ; yet upon the Equity of the Statute of 4 Ed. 3. cap. 13. de bonis aſpor- 
tatis in Vita Teſtatoris, a Wrong done to his Eſtate ſtill remains. 4 Mod, 
403, 464. Judgment was given 2 Cauſa. Milliams Executor of Melliſ 
againſt Cary Under-Sheriff of Milts. 7 5 
This Caſe is reported in Comberbach 322. where the Reporter ſays, 
that the Chief Juſtice Holt made this Diſtinction, that there is a plain 
Diverſity between the Caſe upon a Meſne Proceſs, which is merely per- 
ſonal, and doth not go to the Right, and this Cale upon Execution, by 
which the Property of the whole Debt, when Goods are taken upon a 
Fi. Fa. is diveſted out of the Defendant ; but if the Sherif- returns nulla 
bona, both Parties are concluded and eſtopped, and thereby the Property 
is reſtored to the Defendant ; and as an Action would lie in that Caſe, fo 


here in the principal Caſe it being found by Verdict, that the Goods 


were worth 417. over and above the 40/7. tis plain he returned qguoad 
reſid. nulla bona ; and I conceive (ſays he) the Executor may maintain 
this Action ;-for it is within the Equity and Reaſon of the Statute, and 
almoſt within the Words, and 'tis ſtronger than where the Body is taken. 

Under this Caſe the following Remark is made; It muſt be intended 
in this Caſe, that it was proved to the Jury, that the Sheriff acted cor- 
ruptly, and might then have had Money for the Goods, elſe it ſeemeth 
the Action lieth not. | „ f 

14. It does not lie againſt an Executrix upon her Promiſe, who in 
Conſideration, that the Flaintiffs would accept her to be their Debtor for 
601. due from the Teſtator to A. who aſſign'd it to the Plaintiffs ; ſhe 
promiſed to pay to them the 60 J. for that is not a ſufficient Conſidera- 
tion. 1 Saunders 210. Forth and others againſt Stanton Executrix. 

15. It was held, that this Action would not lie againſt an Executor of 
an Infant, for the Debt of an Infant, tho' it was in Conſideration of 
Forbearance. Latch 21. Stone v. Mithi pool. . 


16. But where an Infant and another were bound in a Bond for the 


Debt of an Infant; the Infant at his full Age did aſſume to fave the 


other Man harmleſs againſt the ſaid Bond; afterwards the Infant died, 
it was reſolved by the whole Court, that upon this Aſſampſit, an Action 
upon the Caſe would lie againſt the Executors of the Infant: And if 
a Feme Covert, and another at her Requeſt had been bounden in ſuch 
_ a Bond, and after the Death of her Husband, ſhe had aſſumed to have 
ſaved the other harmleſs againſt ſuch Bond, ſuch Aſumpſit ſhould have 
bound the Wife, Godbolt 138. 4 164. Barton v. Eamouds. 

17. If a Widow after the Death of her Husband ſeiſe his Goods with- 
out taking Letters of Adminiſtration, altho' ſhe afterwards., diſpoſe of 
them by Will, or otherwiſe, yet he that takes out Letters of Adminiſtra- 
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tion to the Husband, may bring Trover for theſe Goods; for an Admi. 
niſtrator may have Trover for Goods taken after the Death of the In. 
teſtate, and before Adminiſtration committed; and altho' he declares of 
Goods taken out of his own Poſſeſſion, whereas they were taken before 
he was Adminiſtrator, yet it was good enough ; for the Adminiſtration 
ſhall have Relation to the Death of the Inteſtate. Per Holt Ch. Juſtice. 
tho' he thought it a hard Caſe. Comb. 451, bs Fo: 
18. Where an Executor, or an Adminiſtrator, gives an Authority to 
one to receive Money for him, the Action is to be brought in his own 
Name and Right; but if it be payable to a Stranger without any ſuch 
Authority, the Executor hath his Election. Comb. 214. 
19. If an Action be brought againſt a Special Adminiſtrator, and the 
Adminiſtration determines pending the Action, he ought to retain Aſſets 
for that Debt, which is attach'd againſt him. Comb. 4656. 
20. If an Executrix or Adminiſtratrix promiſes, that in Conſideration 
the Plaintiff would deliver her fix Barrels of Beer, ſhe would pay as 
e well 51. due by the Inteſtate, as for the Beer; this is a good Promile to 
r charge her out of her own Goods. Cro. Eliz. 406. Wheeler v. Collier. 
i 21. Where the Plaintiff declared, that the Inteſtate was in his Life. 
ti ne indebted to him in ſuch a Sum, and the Defendant his Executor, 
in Conſideration the Plaintiff would forbear till he had proved the Will, 
promiſed to pay the Money; this Declaration was held good, tho” the 
Plaintiff did not ſhew how the Debt grew due. 2 Bul. 91. Papworth v. 
951 11 088 Johnſon. 3 | | | | tl 
. . 22, Where the Defendant was Husband to an Executrix, and the 
141134 408 Teſtator had deviſed J. to his Son the Plaintiff; and after the Death of 
the Executrix, (the Defendant's Wife) the Defendant promiſed the Plain- 
tiff, that in Conſideration he would forbear to ſue for that Legacy for 
ſuch a Time, the Defendant would pay it; here altho' the Defendant 
was {uable in the Spiritual Court, inasmuch as the Effects came to his 
Hands, yet the Defendant had a Matter in Diſcharge of himſelf in the 
Spiritual Court, that is, that he had deliver'd the Effects to the Admi- 
niſtrator de bonis non; and the Court held that it was a void Conſidera- 
tion, and Judgment was enter'd for the Defendant. 1 Bul. 45. Smith v. 
oNes. | an jon, 
7 23. Where a Man Marries a Feme Executrix, the Adminiſtration is 
devolved on him, and he may bring an Aſumpſit by himſelf without 
the Wife. Salk, 117. | . „ | 
24. If a Man brings an Action as Adminiſtrator, when the Cauſe of 
Action is in his own Right, the Naming himſelf Adminiſtrator is Sur- 
el pluſage. 1 Ver. 119. Hornſey v. Dimock. 15 
25. An Adminiſtrator impowers A. to receive the Inteſtate's Debts; 
but a Will appearing, the Adminiſtration is repealed; the Executor 
may have an Aſſumpſit againſt A. as for Money received to his Uſe. 
Salk. 27. 4 „ | oh 
RE | 2806. The Plaintiff declared in an Aſſumpſit, that one 7. & deviſed a 
Legacy to the Plaintiff, and made the Defendant his Executor; and the 
Plaintiff intending to ſue him for it, the Defendant in Conſideration of 
r Forbearance promiſed to pay the Plaintiff. The Defendant pleads ſeveral 
$418 . Bonds and Judgments, and that he had not Aſſets ultra; whereupon the 
n | Plaintiff demurred, and had Judgment without Argument ; for his having 
Nai | Aſſets is not material, it being a Charge upon his own Promiſe in, Con- 
n . ſideration of Forbearance. 2 Lev. 3. 1 Pen. 121. | By 
N | 27. Where the Plaintiff declared, that S. was indebted to ſeveral Per- 
18 ſons, and the Plaintiff was bound for him, and forced to pay the Debts; 
i . and the Defendant being Executor to 7. &. in Conſideration that the 
14:8 | | Plaintiff would forbear to ſue him for the Money, the Defendant pro. 
0 | miſed to pay it; and it was held a good Conſideration for the Promiſe 


the Executor. 1 Lev. 71. Scott v. Stephenſon. Poet Die Co 
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28. An Action was brought againſt an Executor, that J. & had a 
Judgment againſt the Teſtator, and had made a Letter of Attorney to the 
Plaintiff to recoyer and receive the Money to his own Uſe, and the De- 
fendant, in Conſideration that the Plaintiff would forbear to ſue out Ex- 

ecution, promiſed to pay it; tho' this Promiſe was not made to the 
Plaintiff in 1 (00-3 but to one having Authority to ſue out Exe- 
cution, it is ſufficient , for ir ſhall be preſumed the Debt was aſſign'd to 
him, ſo as he had an abſolute Power over the Execution. 1 Lev. 188. 
Rnfſell v. Haddock. | 5 * 
29. For other Caſes concerning Promiſes by Exetutors and Admini- 
ſtrators in Conſideration of Forbearance, ſee Moor 685. Caſe 946. 1 Rolls 
Ab. fol. 24. pl. 32. fol. 25. pl. 34. 3 Cro. 78. March v. Cupeper. Cro. Elix. 9. 
Trevanion v. Howel. Y . 


Secondly, Of Declarations by and againſt Ekecutozs and Ad⸗ 
8 miniſtratoꝛs. 


1. An Adminiſtrator in declaring muſt ſhew that Adminiſtration was 
granted to him, and by whom, 6 Mod. 135. if he ſets forth that Admi- 
niſtration was granted to him, and does not ſay by whom, and the De- 
fendant pleads over, that is an Admittance of the Plaintiff's being a 
rightful Adminiſtrator; if the Plaintiff ſhews that Adminiſtration was . 
granted by one that had no Authority, as if he ſets forth an Adminiſtra- 
tion by a peculiar Juriſdiction, when there appears to be bona Notabilia; 
that ſhall not be the ſame, as if he had ſaid that Adminiſtration was 
granted, and did not ſay by whom, but he can have no Judgmerit. 
6 Mod. 134, 135, 136. Adams againſt the Tertenants of Savage. And 
the Reaſon appears to be, that where the Matter is indifferent to be well 
or ill, and the Party pleads over, they will intend it well. 3 


” 


2. If the Plaintiff ſets forth, that Adminiſtration was granted to him 
by a Peculiar debito modo, without ſaying that he had ordinary Juriſdic- 
tion, or that it did of Right belong to him to grant Adminiſtration. Per 
Holt Chief Juſtice, It cannot be ſaid to be only Form, for it is the com- 
mitting Adminiſtration by one having legal Authority, that veſts the 
Cauſe of Action in the Plaintiff; and the Ordinary by Law is to commit 
Adminiſtration; and in all Caſes of Peculiars, you muſt ſhew a Title 
and Right to grant Adminiſtration, and the leaſt Averment that can do 
it, is to fay, that de Pure it did belong to him to grant Adminiſtration 
for the Court cannot take Notice of Peculiars, but may of Biſhops; and 
a-Profert in cur” Literas Adminiſtrat is not enough, for they only certify 
what is on the Face of them, viz. that An ee committed ro 
the Plaintiff by ſuch a one; but that does not import he had any Right 
to grant an. : ” „„ 
But what was {aid by Juſtice Powe! was, might not the Defendait come 
and traverſe bis having Right to commit, if you had alledged it ; and in the 
_ Caſe of Chiverton v. Trudgeon, in 2 Cro. 556. it was doubted whether the 
Right of an Archdeacon, who is taken Notice of by us, as Oculus Epiſ- 
copi, ought to be ſhewn ; bur all the Matter is, that here it is ſaid Debt 
modo commiſs fuit, whether that ſhall be taken only in Reſpect to the 
legal Form of the Inſtrument, or to the Peculiar's Right of committing ; 
and I rather believe the Firſt, and Debito modo ſeems to me not to be 
enough to traverſe ; they might indeed have traverſed the Adminiſtration 
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committed, and given in Evidence, that he had not Right to commit Ad- / 
' miniſtration, and no Rule was given. 6 Mod. 241, 242. Denham v. 
Stevenſon. _ TIT, 


3. Where the Defendant declared, that in Conſideration the Plaintiff 
would forbear to ſue the Defendant as Adminiſtrator of J. S. who died 
indebted to him until he married ſuch a one, that he the Defendant 

would pay, Sc. The OtjeQion was, that the Plaintiff had not called 
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that Adminiſtration was committed to the Defendant. Comb. 465. 


| ſhall be recouped in Damages; as where the Diſſeiſor hath paid the chief 
againſt him by the Diſſeiſee. 


from the Teſtator; and the Plaintiff in each Action was willing, and 


* 


the Defendant Adminſtrator, or alledged that he was, but only that in- 
Conſideration the Plaintiff would not ſue him as Adminiſtrator, Ec. but the 
Declaration was held ſufficient. 1 Lev. 222. . | 
4. Adminiſtration was ſaid to be granted by an Official, without ſay. 
ing cui de Fare pertinuit ; it was good after a Verdict. 4 Med. 133. 
Maſon v. Hanſon, 1 Show. 355. Comb, 196. # 
5. In an Action againſt an Adminiſtrator, the Plaintiff need not ayer 


6. Before the Act of 16, 17 Car. 2. cap. 8. the Want of a Proſert of 
rhe Letters 'Teſtamentory made a Declaration by an Executor il] af. 
ter a Verdict, Cro. Eliz. 551. Edwards v. Stapleton, but that was cured 
by that Statute, and by the Statute of the Amendment of the Law tis 
cured upon a Judgment by Default; but & if the Declaration good, if 
it be ſhewn Specially for Cauſe. 

J. An Action was brought by the Plaintiff as Adminiſtrator, who de. 
clared upon an Indebitatus Aſſumpfit, and a Quantum merit to the Inte- 
ſtate, and on an Inſimul computaſſet with the Executor; and it was held ill 
1 Show. 366. Rogers v. Cooke. | | Pg 

8. In a Declaration by a Feme Adminiſtratrix, it is not proper to ſay, 
that the Money was received ad uſum ipſorum, tho? it may be ſaid ad damp- 
721m ipſorum. Comp. 311. | | 


Thirdly, Ok the Pleadings by Executos and Adminittratoxs 


1. Where Trover is brought by a rightful Executor or Adminiſtrator 
againſt an Executor de ſon tort, he cannot plead Payment of Debts, Ec. to 
the Value, Sc. or that he hath given the Goods, Oc. in Satisfaction of 
the Debts, becauſe no Man ought to obtrude himſelf upon the Office of 
another; nevertheleſs upon the general Iſſue pleaded, ſuch Payments 


Rent, Cc. that ſhall be recouped to him in the Damages in Aſſiſe brought 


But in an Action by a Creditor againſt an Executor de ſo tort, the 
Defendant may plead Piene Adminiſtravit, and give in Evidence the 
Payment of juſt Debts, but he cannot retain a juſt Debt to himſelf. 
Carth. 104. | . . | 8 re 
Where an Action was brought upon an Aſſumpſit againſt the Defen- 
dant as Executrix to John Rent; the Defendant pleaded in Bar three ſeve- 
ral Judgments obtained againſt her as Executrix, upon three ſeveral 
Bonds, at the Suit of three ſeveral Perſons ; and that ſhe had Aſſets in 
her Hands, only to the Value of 5 5. liable to thoſe ſeveral Judgments. 
The Plaintiff replieth ſeparately to each Judgment, viz. that one Half 
of the Money recovered on each Bond, was more than was juſtly due 


had offered to accept the other Moiety of the Defendant in Diſcharge of 
the Whole, and upon Payment thereof to releaſe the ſeveral Judgments ; 
and that the Defendant had ſufficient Aſſets ultra, thoſe Judgments 
were ſatisfied to pay the Plaintiff, and concludes ſeverally after pleading 
the Matters as aforeſaid, viz. that the Defendant: Fudicia preditta de- 
ceptive & ea Intentione ad defraudandum & decipiendum the Plaintiff, had 
kept the ſaid Judgment on Fo. „ rag Rte 
The Defendant joined generally maintaining her Bar, that ſhe had not 
Aſſets ultra, and traverſed quod ipſa prædicta (the Defendant) deceptive 
& ea Intentione ad defraudandum & decipiendum the Plaintiff de damnis ſus 
predi®P de Fudiciis prædict ſeu eorum alteri exonerari ſeu relaxari diſtulit, 
& adbuc differt, aut Fudicia prædict' ſeu eorum alterum in ſuis robore & vigore 
permanere adhuc permittit, ad defraudamd E decipiend the Plaintiff de dammis 
ſuis prædict' modo & forma prout, Ge. e 
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the Defendant ought. to have rejoined ſeverally to gere Judgment, and 
ſo as to include all three Judgrhents in one general Traverſe; becauſe 
it muſt be a great Diſadvantage to the Plaintiff, to take Iſſue thereon; 


for if he ſhould join Iſſue vpon the Fraud in all the Judgments, and if 


one ſhould be found n6t to be kept on fobt by Fraud, the Iſſue would be 
againſt him; and on the other Hand it would be as good an Iſſue to 
lead generally, that Judicia prædibt ſive corum alterum was continued 
by Fraud; and therefore it was inferred that the Defendant ought td 
PS OB JG ee YT OI OI HER WORE os 
Sed per Curiam, the Rejoinder is good, becauſe the Traverſe was, that 
all or any of the Judgments were kept on foot by Fraud; and if, Iflue 
had been joined, that all the Judgments were kept on foot by Fraud, and 
it had been found that one of them alone had been kept, Ec. by Fraud; 
this Iſſue had been found for the Plaintiff, becauſe the Plea was falſe in 
Part, and for that Reaſon the Whole is falſe ; therefore this general Form 
of Pleading could be no Diſadvantage to the Plaintiff, as is pretended ; for 
he might have taken Iſſue that all were continued by Fraud, or elſe he 
might have fingled out one bf the Judgments, and taken Iſſue upon that 
SHDBoucre ofa ß woods avec add Be 1 
The Plaintiff ſeeing the Opinion of the Court, prayed Leave to dif- 
continue, which was granted. Carthew 195, 196. Beate v. Kent. 
2. An Adminiſtrator pleaded plene adminiſtrauit, and upon an Iſſue 
found for the Plaintiff, and moved in Arreſt of Judgment, that Admini- 
ſtration was committed by the Archbiſhop of Terk, where the Inteſtate 


had bona notabilia in London, and that this appear d within the Record: 


Per Curiam: If this was upon 4 Demurrer, they would have taken 


Notice of it; bur now the Cauſe being tried, and a Verdict being a- 


gainſt the Defendant, they would not; ideo Judgment ni. Skin. 237. Ano 
3. An Action upon the Caſe was brought againſt the Defendant as 


Adminiſtrator, upon a Promiſe made by the Inteſtate. The Defendant 


| pleaded two ſeveral Bonds in Bar, and concluded his Plea, with à gene- 
tal Plene Adminiſtravit, without confeſſing any Aſſets to be in his Hands. 


The Plaintiff replied Specially, that the Defendant had Aﬀers fafficieats 


beſides what would fatisfy the ſaid two Bonds; and upon a Demurrer to 


this Replication, it was ſaid by the Court, that the general Concluſion 


of the Plea in Bar hath waved the ſpecial Matter of the Bonds; there- 


fore the Plaintiff ſhould have replied generally. Carthew 208. Page v. 


Was given againſt him. e N 
4. If an Executor de ſoz tort delivers the Goods to the Adminiſtrator 
before an Action brought, he may plead Pleue Adminiſtravit, if Admi- 


Mats, it is faid that no Perſon appearing for the Defendant, Judgment 


. 1 


thereby Executor de ſon tort. Far. 31. 


niſtration be firſt granted, and then another takes the Goods, he is not 


- 
8 998 


The De- 


5. An Action 5 the Caſe was brought upon an Aſſunpſit, for Mos 
8. 


ney received by the Defendant to the Uſe of the Plainti 
fendant pleads quod Cauſa Actionis nom acorevit infra ſex Annos; the Plain- 


tiff replies, that the Party died Inteſtate ſuch a Day, and that no Admi- 


8 to the Wife; Et fic Cauſa Actionis actrevit, and concludes to the 
Country.“ Here the Plaintiff ought not in his Replication to have con- 
cluded to the Country; for the Defendant might rejoin that the Party 


niſtration was granted till ſuch a Time, and then Adminiſtration was 


made a Will, or die Inteſtate ; and that Adminiſtration was granted to 
J. & for if one A. dies Inteſtate, and Adminiſtration is granted to B. and 
C. receives Money, and then Adminiſtration is granted to D. the 3 Vears 


mall be accounted from the firſt Adminiſtration. Curry & bir v. Stevens. 


Comb. 9 11. 


F » 


And upon a Demurrer to this Rejoinder it was ſhewn for Cauſe; that 
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1. Where the General Iſſue, in an Action brought againſt an Execy. 
tor is dran up, that Nn Aſſumpfit, without ſaying, either that the Exe. 
cutor; or the Teſtator Non Afſimpſit, it ſhall be intended by the Court, 
after a Verdict, that the Teſtator Nov Aſfumpſit, as in Debt againſt Ex. 
ecutors, where they plead uo eft facfum ſuum, ſuum ſhall be intended to 
fgnfF'the Teſtator's Bond- 1 Lev. 14. 

2. On ne unques Executor pleaded, the Defendant cannot give Letters 
of Adminiſtration in Evidence. Comb. 220, 221. But Letters ad Colli. 

3. If there be a Judgment againſt an Adminiſtrator by the Name of 
Executor, and if he be ſued afterwards as Executor for the ſame Cauſe, 
he may give the former Judgment in Evidence. Comb. 220, 221. Harding 
„ T—TT!n“TT᷑———T—T.!. 8 

4. In an Action upon the Caſe againſt an Executor, upon Plene Admi- 
niſtravit pleaded, three Points were declared per Holt Ch. Juſtice: Firf, 
That the Plaintiff muſt prove his Debt, otherwiſe he ſhall recover but 
one Peny Damages, tho' there be Aſſets; for the Plea only admits the 
Debt, but not the Quantity. Secondly, that all ſperate Debts mentioned 
in the Inventory, ſhall be counted Aſſets in the Executor's Hands; for 
that is as much as ro ſay, that they may be had for Demanding, unleſs 
the Demand or Refuſal be proved, Th7raly, that in Strictneſs no funeral 
Expences are allowable againſt a Creditor, except for the Coffin, Ringing the 
Bell, Parſon, Clerk, and Bearers Fees, but not for Pall or Onnaments; 
Sulk' 200, % IEEE EE ĩͤ d EE.” 

F. So in the 7th of V. 3. Upon a Plene Adminiftravit, Holt ſaid, If an 
Inventory be produced, where there is one Particular of good and bad 
Debts, the Defendants ſhall be charged with the Whole, becauſe he 
doth not diſtinguiſh them, unleſs he can diſcharge any Part of it by ſpe- 
cial Evidence. Note, here the Executor put in a ſecond Inventory, ſome- 
what different from the Former, and would offer that; ſed non allocatur; 
no more than one ſhould produce his own Anſwer in Chancery, as Evi- 
dence for himſelf, but a Creditor may charge him with which Inventory he 
pleaſeth, And it was ruled, that the Defendant muſt not only prove 
Payment without Abatement or Colluſion, in Diſcharge of Bonds, but 
alſo that there was a real Debt, for which the Creditor's Oath ſufficeth ; 
or if Evidence be given, that the Teſtator acknowledged ſo much due by 

Bond, that may be allowed, for it would have been good Evidence againſt 
himſelf. N 6 | 3 VVV 

Note; Sperate Debts ſhall be reckoned as Money in Pocket, becauſe it 
is {uppoſed the Executor may have them when he will; here was 1500. 

charged for the Teſtator's Funeral, out of which Holt ſaid at leaſt 140 J. 
ought to be deducted, for 10 J. is enough to be allowed for the Funeral 
of one in Debt. „ ͤͤ oped | 

Longuevill ſaid, that Baron Powell in his Circuit would allow but 
115. 64. in the like Caſe, which he ſaid was all the neceſſary Charge. 


* 
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6. Plaintiff, as Executor, brought an Indebitatus for Monies of the Te- 
ſtator receiv'd after his Death to the Plaintiff's Uſe, and produced the 
Teſtator's Debtor, who paid it as a Witneſs, but he was rejected per 
Holt Chief Juſtice ; for the Plaintiff by bringing this Action, determines 
the Election he had of ſuing the original Debtor, or the Receiver, and 
allows of the Payment; but the Plaintiff being Nonſuited, the Matter is 
at large again, and he may ſue the Debtor ; and therefore the Debtor 
ſwears to diſcharge himſelf, and by Conſequence is no Witneſs, . | 


2 | | It 
ELSTP Al | 


Terr Execution, 4 | 
1. If a Judgment be had againſt two, and afterwards a Scire facias 
be brought againſt the Adminiſtratrix of one of them, after two Ne 
returned, the Party may be relieved by her Audita Querela, and will 
have Judgment that ſhe ought not to be charged alone. 4 Mod. 315. 
2. If an Executor brings a Scire facias upon a Judgment recovered by 
the Teſtator, the Letters 'Teſtamentary muſt be ſhewn in the Writ, 
J | „„ gs | 
3. Where the Plaintiff declares upon an Inſimul Computaſſet with the 
Executor, of Monies due by the Teſtator, the Judgment ſhall be de borzs 
propriis. 2 Lev. 122. Hawes v. Smith, VV 
If an Executor promiſes, in Conſideration of the Forbearance of 
Money due by the Teſtator upon a Bond, to pay it at ſuch a Day; now 
inasmuch as notwithſtanding a Recovery upon this Promiſe, the Plaintiff 
may ſue the Executor upon the Bond; therefore the Damages to be 
given by the Jury ought not to be for the whole Money due, but only 
for the Non- payment at the Day. Cro. Eliz. 643. Chambers v. Leverſagé. 
5. Moor 419. Caſe $75. Wheeler v. Collier, where the Inteſtate was in- 
debted to the Plaintiff in 177. and in Conſideration that the Plaintiff 
would ſend him in fix Barrels of Beer, he would pay 207. and entire 
Damages were given upon a Declaration on this Promiſe, and the Judg- 
ment was arreſted by the whole Court; and it was there ſaid, that if the 
Plaintiff has Judgment againſt the Executor, upon a Promiſe to pay, in 
Conſideration of Forbearance to a certain Day, it ſhall be de Bonis 7 eſtas 
boris. Oo. Elz. 406. the ſame Caſe. 
56. $0 where an Executor promiſes, that if he has Goods ſufficient 
come to his Hands, he will pay the Teftator's Debt; if Goods come 15 


on Actions on the Cale : | 

It appear'd alſo that another Sum of Money mention'd in the Decla- || 
ration, was, found by the Defendant in the Teſtator's Room after his [Al 
Deatty HE BENE: 57l 77 215039000 bo Bet gh oh Hg On Rn Ll 
And per Holt Chief Juſtice ; as to that, the Plaintiff miſt6ok his Ac 1 
tion, for he ſhould have brought Trover, and not an Indebit“ for Money 1 
received to his Uſe; and the Plaintiff was nonſuited. 6 2d. 15. Clert bY | 
„ wp p ñĩ TITRE ng ot . 0 
J. Upon an Iſſue on Plene Adminiftravit, the Defendant cannot give in i 
Evidence, a Judgment not ſatisfied, becauſe it is an Adminiſtration of 1 0 
another Nature than her had pleaded. ... © 4 
Payment of Debts pendente brevi is no Evidence upon this Iſſue, for Va 
the Flea is Plene Adminiftravit in the Præter-TJenſe; and this Evi genes it 
proves an Adminiſtration only, ſince the Purchaſe of the Writ, and ha 
therefore the Defendant muſt plead it Specially. 3 Salk. 22. | Ihe. 
3. In a Scire facias upon a Judgment againſt the Teſtator, if the vl 
Defendant pleads Plene Adminiſtravit, tis ill upon a ſpecial Demurrer, be- 1 
cauſe by the Plea, the Defendant admits that Goods came to his Hands, al 
and therefore he ought to ſhew how he adminiſter'd, that it may appear it _ 
was not in paying Debts of an inferiour Nature, and this is in Favour of {14 
Judgments ; bur upon a general Demurrer, ſuch a Plea may be good, be- | 103 
cauſe the Defendant might have paid other Judgments, and fo ſhall his 9 
Plea (which is confeſs'd by the Demurrer) be intended. 4 
Note; the proper Plea in this Caſe is Rzens inter maines, at the Time of 1 
a eiter Desde dk . TE 203020 90nd LOR hn Nh 
9. Executors may to an Action upon the Caſe, plead a Bond not yet 40 
due, and the Plaintiff may reply Aſſets ultra that Bond. 3 Lev. 5). Ry 
10. If an Executor declares upon a Promiſe made to the Teſtator, and 1 
the Statute of Limitations is pleaded, he cannot give in Evidence a Pro- lf 
miſe to himſelf within the ſix Years. Salk. 28. 1 
Fifthly and Sixthly, Ok the Damages, Coſts, Judgment, and Td 
18 


3 


2 
DEE —ʃ— — — — ————— — _ — 


Ec 6 EY HL 
n 
C ——— 

* N any 

W 


— OT 33 Wo 4 tb — 
- ton er JUS PE nn ee 1 
bo — ” ym x p . 
- "IM; 
— A — 
PI . tr es Wo ** 
4 . 
18 „ 1 PS MO 
" as . 7 bo n N 


WR 
— 1 : — — — 
————— — - — 
— rotten nt rt need 
. ——— 22 IL 
"4 4 4 n 
* r 


— 
— — 
_ 


— —— 


— 


— eLé— — — ——— EEE, 
— 


—— — 


_ — wo EO ——_ 


— 


„ Ok wo. . 


Wk 
=, 
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his Hands, and he doth not pay, he ſhall not be chargeable upon this Pro. 
miſe out of his own Goods. Co. Eliz. 91. Trewinain v. Howell, 
7. Till brought an Action on the Caſe in the Common Pleas againſt 
Cale, as Adminiſtrator of T. S. and there was a Verdict and Judgment 
againſt him, thereupon he brought a Writ of Error in B. R. and there 
the Judgment was affirmed ; and now it was moved, that the Adminiſtra. 
tor might pay Coſts. upon this Writ of Error, becauſe it was his own 
Act, and lay in his own Knowledge, and was brought in Dilatione Exe. 


* 


cationis, in which Caſe the Statute gives double Coſts. 
But aſter an Adjournment on Monday the 21th of November, 1693, it 
was reſolved that the Adminiſtrator ſhould not pay any Coſts, for that 
he was not a Perſon within the Intent of the ſaid Statute. Carthery 
281. Gale v. Till. „„ eee e 
8. If the Plaintiff as Adminiſtrator ſues upon a Judgment obtained by 
the Inteſtate, and obtains a Verdict, and it appears upon the Record 
that the Plaintiff is not entitled to his Action, the Defendant ſhall not 
have Coſts upon the 8h and gth of King Milium 3. cap. 3. but the 
Court may enter up their Judgment; that altho' a Verdict be found for 
the Plaintiff, yet it appears to the Court that he has no Cauſe of Action; 
therefore it is adjudged that he have no Benefit by his Writ, and may 
award no Coſts. 6 Mod. 137. | | Do; es 
9. An Action of Trover was brought by the Plaintiff as Adminiſtrator 
of T. S. and in the Declaration the Plaintiff had laid the Converſion to 
be after the Death of the Inteſtate, and that Adminiſtration was granted 
to the Plaintiff. Upon Not guilty pleaded, the Plaintiff was nonſuited, 
and the Queſtion was, whether he ſhould pay Coſts; and it is ſaid the 
better Opinion was that he ſhould, becauſe the Goods came to him af- 
ter the Death of the Inteſtate, and he might have Declared upon his 
own Poſſeſſion, and not as Adminiſtrator, which he had done on Purpoſe 
to ſhelter himſelf from Coſts. Mod. Caſes in Law and Equity 108, 109. 
Cro. Car. 219. 6 Mod. 94. I Ver. 109, 110, | . 
10. An Adminiſtrator ſhall pay Coſts for not going on to Trial, Far. 
118, 155 AP 
11. An Adminiſtrator ſhall not pay Coſts upon a Writ of Error, the 
Judgment being affirmed. 4 Mod. 245, 246. 1 Mod. 7. 
12, Where the Plaintiff declared upon an Inſimul Computaſſet by the 
Defendant with the Plaintiff as Executor, and was nonſuited, it was held 
in the Caſe of Bull and Palmer, 2 Lev. 165. that he ſhould pay no 
. Coſts.. &, it it be Law. — RE: Es 
13. An Action upon the Caſe was brought by the Husband and Wife Exe- 
cutrix, declaring, that whereas the Defendant was indebted to them as 
Executor of J. S. for ſo much Money received by him to their Uſe, as 
Executor, he promiſed to pay it. And at the Trial the Plaintiff's were 
nonſuited ; and the Queſtion was, whether they ſhould pay Coſts upon 
the Statute of 23 of H. 8. And Serjeant Darnell, who argued for the 
Defendant ſaid, that as this Action was brought by the Plaintiff in their 
own Right, and upon a Contract with themſelves, (that is) the Re- 
ceipt of the Money to their Uſe, and which they ought not, at leaſt need 
not, Name themſelves Executors, and the Naming the Plaintiff Executor, 
when it is not of Neceſſity, ſhall not exempt him from paying Colts. 
| Latch 220. Hard. 48, 19, and for a Foundation for this Diſtinction, he 
| relied upon the Book the 2 H. J. 15. where the Difference is taken be- 
tween an Action brought upon the Executor's own Poſſeſſion, and where 
upon the Poſſeſſion of the Teſtator; and upon this he would reconcile 
the Caſes in 3 Lev. 60, 375. 2 Lev. 165. ir an Executor brings an Ac- 
tion of Trover and Converfion in the Time of the Teſtator, or upon a 
Trover in the Teſtator's Time, and a Converſion in the Executor 3 
Time, he ſhall pay no Coſts ; ſo upon. an Infiniul Computaſſet — 2 
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Executor for Money due to the Teſtator; and the Judgment of the Court 


was, that the Plaintiffs ſnould pay Coſts. 


c 
00 


And my Lord Chief Juſtice's Argument not being very long, ad cort 


taining ſolid Reaſoning, I beg leave to recite it: “ | Says he, If the 


Plaintiff having married the Executrix, had ordered, as he might 
have done, 7 5. to receive this. Debt, which was due to the Teſta- 
tor, and he had accordingly received. it, that had been a good Pay- 
ment and Diſcharge of the firſt Debt, and J. S. would now: become 
indebted to the Plaintiff by a Contract in the Plaintiff's Time, Vz. by thè 


Appointment and Receipt ; and he in that Caſe might bring an Inde- 


bitatus Aſſumpſit againſt F. S, for ſo much Money received: to his Uſe 
as Executor. And here, tho' the Defendant received the Mone) 
without any previous Appointment of the Plaintiff, yet the Plaintiff, 
by bringing this Action, having aſſented to the Receipt, it amounts to 


an Appointment, and a Diſcharge of the firſt Debtor, and makes a 
Contract between the Defendant and him. And here the Plaintiff 


need not have named himſelf Executor, it being upon a Contract 


with himſelf, his ſaying that it was to his Uſe as Executor, is true, and 


therefore no Harm, but rather better, for it fhews how the Right came; 


for if here he had been an Adminiſtrator inſtead of Executor, and 


declared as ſuch and recovered, and then Adminiſtration had been re- 
voked, the Defendant would be relievable by Audita Querela. 


« And it is a true Rule, that where the Executor need not name - 


himſelf Executor, he ſhall pay Coſts upon a Nonſuit, and the Naming 
himſelf Executor ſhall not exempt him from it. And where an Exe- 


cutor recovers in a Caſe in which he need not name himfelf Ex- 
ecutor, and dies Inteſtate, or makes his Executor, who will not prove 


the Will; asto the firſt Teſtator's Goods, his Executor or Adminiſtrator, 
and not the Adminiſtrator de Bonis non of the firſt Teſtator, ſhall ſue Execu- 


tion, and would be liable to the Coſts of a Nonſuit of him, and not the 
Adminiſtrator de honis non. And though here the Executor ſhonld bring 


the Action in his own Name, yet the Debt recovered is Aﬀers in his 


Hands. If Executor lives at London, and Goods which Teſtator died poſ- 


ſeſſed of are at Briſtol, yet the Executor fhall have ſuch immediate 
Poſſeſſion of them, that he may maintain Trover for them in his own 


Name againſt any Converter of them, and the Damages recovered 


ſhall be Aſſets in his Hands; but if he does not recover fo much in 


Damages, as really the Goods were worth, and that happens not thro' 


any Fault of his, he ſhall anſwer, for no more than he recovers; 
as if the Goods be periſhable Goods, and before any Default in him 
to preſerve them, or ſell them at due Value, they are impaired, he ſhall 
not anſwer for the firſt Value, but ſhall give that Matter in Evidence, 
to Diſcharge himſelf. But if one takes Goods out of his Poſſeſſion, 
he muſt ſue him that took them, to have an Opportunity of diſcharg- 
ing himſelf of anſwering more in Aﬀets than he recovers. So if Ex- 
ecutors will omit to ſell the Goods at a good Price, and a&r 
are taken from him, there the Value of the Goods ſhall be Aſſets 
in his Hands, and not what he recovers, for there was a Default in 


him; and in this Caſe, if the Receipt was by the Defendant after the 


Plaintiff's Marriage with the Executrix, the Husband alone ſhould 


have brought the Action; but if the Receipt were in the Wife's 
Time before the Marriage, the Husband and Wife ought to join in the 


Action. So per tot. Cur. Defendant muſt have Coſts. 6 Mod. 181. Salk. 
207. Fenkins & Ux. v. Plombe”. 


13. Executor brought Aſſumpſit for Money of his Teſtator had and 
received by the Defendant, to the Uſe of the Plaintiff, as Executor, and 
was Nonſuit. And now the Court was moved for a Direction to the 
Maſter to tax Coſts, Et per Curiam: He ſhall not pay Coſts, for he 
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PRECEDENTS on ACTIONS on 


Declarations... 
For Executors and Adminiſtrators. 


Fon an Executo2 foz Goods ſold 


and delivered. 1 Bro. 14. Red. 


Dec. 40. 


Foz au Executoz upon a Pꝛomiſe 


foz the Teſtatoz to deliver Dats, 1 
Bro. 30. Pl. gen. 42. | 5 


Foz an Executoꝛ againſt an Exe⸗ 


cutoz2 of an Erecntoz, fo: Money fo2 
ay ſold, and fo2 Depaſttiring of Cat- 
. I Bro. 20. „ 
Foz an Executoꝛ of an Executoz a- 
gainſt an Executoz foz Ponep bozrow- 


ed, fo be paid upon Neqaeft. | Ro, 


Ent, 64-7 n 
Foz an Execntoz foz Attoꝛny's 


Fees. Wi. Ent. F. 2 Inſt. Cl. 157. 
„ 


| Foz an Executvz againtt an Exe⸗ 


tutoꝛ upon a Pꝛomiſe to pay Money in 
n of Fozbearance, Bro. 
ned 8. vicky © 


rity of an Infant Erecntoz, foz Goods 
old by the Teſfatoz, Han. 41. 
Foz an Exeruto upon an Account 
ſtated with the Teſtatoꝛ foz Goods ſold, 
and Monep tent, Bro, Vad. Me. 30; 
Cl. Ma. 68. 2 Inſt. Cl. 161. on 
Foz an Crecutoz againft an Attoz- 
ney foz Money receided, and Poney 
tent, Lev. „ | 


For Adminifirators. 


ſiold by the Inteſtate. Cl. Man. 92, 
Dp an Avminiftratoz t ies 


| on 
had and rereived foz the Inteſtates 


i 2 1 8 

on a Pom 2 the F ; 
ance of Tat: 2 5 155 2 
" AN. t, Dink, &c. found by: 
| Þ A Cütt 49. 2 Inſt. 725 


the Inteſtate. Thomp. 10. Bro. Re q 


111. 


Bp an Adminiſt 


' The like foz Wozkt and Labour by 


" Te © 4 $:En 


By an Adminiſtratoz foꝛ Noir-per- 


fozmante of an Award. Vid: 14. 


Bp an Adminiſtratoz foz Trover 
fo: Monep loſt by the Inteſtate. z 
Saund. 137. „„ Oe W757: be, 
The like oz Taploz's Wozk done 
by the Inteſtate. 2 Saund. 371. 


y an Adminiſtratoz during the 
Pinozity of the Infant, againſt an 


Adminiſtratoz foz Goods ſold and de- 
liver d. 1 Bro. 17. 3 1 Tag 5 | 
By an Adminiſtrato2 during the 
Pinozity of the Infant, againſt an 
dminiſtratoz, with the Mill annext 


relating to the Plowing and Tilling 


of Land. Clift 37. 
rato2 againft an 
Executoz, fo2 Ponev received f62 the 


Inteſtates Uſe, Vid. 45. 


The like fo2 Attoznies Fees, Bro. 
Met. No. 9. Han. 4: 84 £25 | 
By an Admiiiiſtrato2 ot Goods not 


Adminiſtred, either by J. oꝛ P. with the 


Mill anner d. 2 Saund. 37 1. Bro. Vad. 


Foz an Cxecufoz during the Pino- | 


Foz, an Adminiſtratoꝛ during the 


* p—_y 


Pino2tty of an Erxecuto2, fo2 not per- 


fozming a Pꝛomiſe made by the De⸗ 
kendant, upon a Dale of the Intereſt 
of a Term. Cl. Mah. 115. Bro. Vad. 35. 

Foz an Adminiftrats2-8f an Inte- 
ſtate, who was Cook of a Mall in the 


Univerſity of Oxford, againſt a Stu⸗ 
dent, foz Money laid out; by the Inte⸗ 
ſtate, a Quantum Valerent foz Meat 


and D2ink, an Inſimul 


* 


Compittaſſer, 


between the Inteſbate and the Deren 
By an_Adnriniftratoz. foz Goods 


By an Admini 
Student of the Univerſity of Oxford, 
ko: Peat and Drink pzovided by the 
Inteſtate. Clift 9. 
By an Adminiſtratoz where the In⸗ 
teſtate had begun a Suit againſt the 
Defendant upon two P2omikes ; and 
e Defendant; in Conſiderafion that 
e Inkeſtate would fozbear any furs 
bi oy 13 pay 
0 much foz-( es laid out upon 
Demands x Brown. 15. 4 


Againſt 


rato2- againſkt 4 
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ferences 25 Precedents 


* 
by * 


© Againſt Executors. | 


Againſt an Crecnto2, upon a Po⸗ 


miſe made by the Teffafo2, relating 


to Goods ſold to a Stranger by his Di⸗ 
reaion. Rob. Ent. 277. 15 
Againit an Erecutoz, upon a ÞP20- 
miſc of the Teſtatoz of the Enjop⸗ 
mceik cf Lands. Thom. 14. 
Againit an Crecntoz foz Meat and 


Deink p2ovided kez the DTeſtato?, 


Thom. 21. Cl. M. 89. . 
The like foz Gocds fold to the 
Leflatoz Han. 60. 
The like fo2 Service. 1 Saund. 264. 
, The like foz Poney lenf, Bro. 
28, 31. 


Againſt an Erecutoz, upon a P20- 


miſe made by the Teſtatoꝛ to ſave the 
Plaintiff harmleſs, Bro. Vad. Me. 32. 


2 Inſt, Cl. 131. | ; 
Againſt five Erecutozs W2others 


and Siſters of the Teſtatoz, and one 
other who was outlawed. Bro. Vad. 


Me. 34. 7 


Againſt an Executo2 foꝛ Poney re- 


ceived fo2 the Plaintiff's Uſe, Re. 
Dec. 39. | 


Againft an Executoz where a Co- 


Exerutoꝛ was Dead, foz Poney lent 


to the Teſtatoz. Cl. AM, 188. 


Againſt an Executoz by an Execu⸗ 


to2, upon a P2omiſe of Fozbearance, 
Bro. Red. 88. 125 


Againſt an Exetutoz upon a P20- 


mile relating to Parriage. 1 Bro. 


71. Han. 10, 42. Clift 54. 1 Bro. 42. 


The like foz curing Diſeaſes, Bro. 


Red. 35. IHE | 
Againſt an Executoz upon a P20- 
mile of Fozbearance. x Bro. 45. Cl. 
Man. 82. 2 Inſt. Cl. 164. 1 Bro. 65. 
Againlt an Executoz by a Legatee 
upon an Agreement made by the 
Executoz and the Legatee, relating to 
the Payment of the Plaintiff's Le 
gacy. Thompſon 73. TS, 
Againſt an Executoz upon a P20- 
miſe ot the Teſtatoꝛ, that in Conſide- 
ration that the Plainfiff would marry 


his öl the Teſtatoz would give 
the 


intiff all his Goods at his 
Death, except 100 l. which he would 


give his Mike, with an Averment, 


that his Goods, beſides his Debts, 


and the 100 l. to be given to his Wife, 


amounted to 3801. Wi. Ent. 281. 
Againſt an Executoz upon a P20- 
miſe made by the Teſtatoz, that in 


Conſideration the Plainfiff would 


marry M. the Teſtatoz pꝛomiſed to 
pay the Plaintiff zol. x Bro. 51. Clift 


54. 2 
„Against an Executo: where the 


Teſtatoꝛ was indebted to the Plaintiff, 
and the Defendant having Goods ſuf- 
5 | 


1 Bro. 65. 


ficient to pay the Plaintiff. Jn Cen⸗ 


ſideration that the Plaintitr wc 


give him a kurther Day of Payment, 
he 3 to pay. 1 Bro. 45. 
The like er a Marriage Esztion. 


Againſt Adminiſtrators, 5 


Againſt an Adminiſtratoꝛ foꝛ curing 
Diſeaſes, and Wozk done foz the Jy, 
tenare. Han,, Sg 


The like fo2 the Fozbcarance of a 
Suit. Han. 36. 4 0 | 


The like fo2 Goods ſcld to the J;; 


teſtate. Han. 45. 


The like upon ſeveral P2omiſes, . 
„„ . 
Againſt an Adminiſtratoz during 
the Pinoꝛity of an Executoꝛz upon two 
Þ2omiſes, one on a ſtated Account, 


and the other a ſpecial Pꝛomiſe of a 


1 5 FR, a "> ah 5h 
The like foz Woney had and re; 
teiv'd by the Inteſtate. 1 Bro. 52. 
Againſt an Adminiſtratoz during 
the Pinozity of an Executoz, where 
the Teſtatoz gave the Plaintiff and 
his Diſters all his Eſtate; and upon 
a Diſcourſe, the Plaintiff required 
Payment out of the Jntellate's 
Effeds; and the Defendanf, in Conſ⸗ 
deration of giving a Day, p2omiled to 
pay, GC. 2 Bro. 27. ; a 
Againſt an Adminiftratoz, where 
the Inteſtate was. indebted co the 
Plaintiff upon a Bond, and intended 
therefoze to ſue out Adminiſtration ; 
the Defendant, in Conſideration that 
the Plaintiff would not hinder the 
Defendant of Letters of Adminiſtra- 
tion, and would not ſue the Defen- 
dant foz that Debt, he pꝛomiſed that 


the Plaintiff ſhould not loſe one Pen 


of his Debt. 1 Brow. 34 
Where the Inteſtate was indebfed 


fo the Plainfiff upon a Bond, and the 


Plaintiff intended to ſue. the Defen- 
dant foz that Debt, in Conſideration 
that the Plainfiff would fo2bear the 
Suit, and would give the Defendant 
Time fo2 the Payment, he pꝛomiſed to 
pay, &c. 1 Bro. 56. Han. 36. 
Againſt an Adminiſtrato2 where the 
Leſtatoz was indebted to the Plaintiff 
foꝛ Poney had and received; and the 
Plaintiff in Oꝛder to obtain that Debt, 
had ſued out a Latitat againſf the De- 
fendanf, and given him Notic of it, 
who in Conſideration that the Plain⸗ 
tiff would not arreſt him, and would 
ceaſe from any further Pzoſecution, 
4 e to pay the Colts of Suit. 
TR oh. oo £7 
Againſt an Adminiſtratoz during 
the Minoꝛity of an Infant. 


By 
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The like cr 450 Guinens. Clitt 81. 


FR 


| Foz Viſzband and Wife. Admini⸗ Tor Money laid our and expended; + 
In Conſideration the Ptainti hab 


ſtratiix e A. f:2 Goods ſold by the 


ks like foz Gooos ſold after Co⸗ 


verture by the Adminiſtratrir. Bro. 


vad. Me. 27. ; IT OER >! ogy | bg ao 
43:62 Vusvand and Mike Admini⸗ 


. 


ftratrix foz 20). due to the Inteſtate 


. 


upon a Ponnſe mave to the Admim⸗ 


* Agaiiiſt an Admimiſtratrix and her 
Vusband, upon a Pzomiſe made by 


_ 


Again Pusband and Wife foz 
Goods ſold to the Wife whilſt Sole. 
BO. „ 
Againſk Busband and Mike, in 


* 


Conſideration that the Plaintiff weuld 


receive into his Beuſe his Wife when, 
Sole, and would find her Peat, Duck 
and Lodging, that ſhe would pap as 
much as it was worth. Bro. Red. 29. 


- Againff Busband and Wife Execu⸗ 


trix; ko: Poney paid by the Vlaintiff 


foz the Teſtatoz. Bro. Vad. Me. 38, 
© By « ſurviving Partner, . 
Vide Title, Fo2 Goods ſold. and de⸗ 
liver 'd, &c. and Bills of Exchange. 
By s ſurviving Merchant. 
Vide Title, Foz Gdods ſold and de- 
By the Uſher of the Black-Rod.” 
Vide Title, Foz Fees, . © 
Declarations in Afions upon 
__ _ Promiſes implied, 
. For Money Lent 7 
To be paid upon Requeſt. 1 Bro. 12, 
11. Mo, Int. 10, 12. Ven. 254. Bro, 
Vad. Me. 1, 2. Cl. Man. 9 7. 
Too be paid at ſuch a Feaſt. Pl. 
„ 
Foz Ponep received and boꝛrowed 
of the Plaintiff; and in Conſidera- 
tion thereof the Defendant pꝛomiſed 
to pay the ſame to the Plaintiff, oz to 


his D2der, upon Demand, with Inte⸗ 


reſt. Bro. Met. Nov. 32. 


For Money had and received to the 
Plaintiffs Uſe. 
FJoꝛ Boney reteivd to the Uſe cf 
the Plainfiff, Mo, Int. 6, 11. Bro, 
Red. 11. 2 Saund. 119, 208. 
Uhere the Defendant pꝛomiſed to 
pay 1218. Guilders to the -Ualue of 
2211. foz ſo much Boney befoze that 
Time had and received fo the Plain- 
ties Uſe, Bro. Red. 80. : ad 


* 


the Woman when Sole. Rob. Ent. 


The like fo2 Bꝛicklaper 's Wozk. 


paid 20 l. to the Defendant, the De⸗ 


kendant pꝛomiſed to pay the ſame to 


one 8. to the Uſe of the Plaintiff, 
1 Bro. 11. 2 Ven. 254. 5 


In Conſideration the Plaintiff hav 


beught Caais foz the Ule ok the De- 
fendant, the Defendant pꝛomiſed to 
repay the Plaintuff ſo much as he 


paid fog the ſame; Bro Red. 83 
- Where there was a. Difceurſe, be⸗ 


tween the | Platutiff | and Dekendant 


concerning a Demiſe ok Lands, and 
repairing them; and in Conſideration 
that the Plaintifk would rent the 


Tenements, and repair them at his 


own Expences, they being then in 


Decay, the Defendant undertock to 


pay ſo much Money upon Demand, 
as the Plaiztiff ſhould lay dat about 
the Nepairs. 1 Bro, 12 
Where, the Plaintiff, 
tial Fnffance and Requeſt of the De- 
fendant, had paid him 30. in Con⸗ 
ſideration thereof, the Defendant pꝛo⸗ 


-at the ſpe⸗ 


miſed to pay the Poney to W. to the 


Uſe of L. the like Pz2omiſe foz 10 1. 
and another foz 1001, 1 Brown. 35. 
In , Conſideration the Plaintiff 
had bought loz the Defendant. 4 Tun 


of Pewter, and had-ſhipped, and con⸗ 


ſigned it to Parts beyond. Sea, to the. 


Uſe of the Defendant, he pꝛomiſed to 


Pay, &c. Bro. Red. 78. 


For Work and Labour. 


Foz Taploz's Wozk, and fo: Necef- 
ſaries feund and pꝛovided foz the ſame; 
1 Bro. 71. Tho, 12. Han. 52. with an 
Acccunt ſtated added. Han. 2, 10. 


* 


Wouſe. Cl. Man. 68. 


To: Smith s Wozk. Cl. Man. 100, 
Joꝛ Piintcer's Wozk, Re. Dec. 38, 


Fo2 Wozk and Labour in makin 
DP2ayWaed. „Cit 85. „ 8 


— 


„0 Wozk-and Labour in a Glaſs⸗ 


Fe2 weaving Periwigs. Cl. Man.$3, 
A Quantum Meruit fo2' Buying and 


* 


Carrying ſeveral Goods and Per⸗ 
chandizes. Clift od, 509. 1 


- Foz Wozk and Labour in Cozk⸗ 


ing a Ship. Clift 9100. 
In Conſideration the Plaintit 


would find Mozkmen to cut Mood, 
and bind it into Bundles, the Defen⸗ 


dant pꝛomiſed to pay the Poney laid 


o 


An Indebitatus Aſſumpfit ſaz Plai⸗ 
terer s Wozk, and foꝛ the Sate 


Mo. Int. 3. 


2 Mo. Int. 3). 


6A , - The 


out, and fo2 the Wozkmens Wages, 
— a am Meruit fo2 the ſame. 
Win, t $54 $57} th 57.00 . 20 ; 
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- That in Conſideration the Plaintiff . 


The like fo2 Repairing and Build⸗ 


ing YVoules. Re. Dec. 20. 2 Mo. | 


For Goods and Merchandi zes, and other 
Things fold and deliver d, or to be 


Fold fix Buſhels of Peas, the De⸗ 
fendant would pay fo mach as the beſt 
Beas ſhould' be ſold fo2, at the next 

arket upon Requeſt, 1 Bro. 28. 

J n Coriſideration the Plaintiff had 
permitted the Defendant ko carry away 
is many | Bzicks and Wiles as he 
pleas d, the Defendant pꝛomiſed to 
pay foz the lame, ſo much as Baicks 
and Tiles were ſold fo2 in that Coun- 


fry on Requeſf, 1 Brown. 28. 


Upon Sale of a Gelving where 
art was paid, and a Pꝛomiſe foz 
the reſt at ſuth a Feaſt. 1 Brown. 29. 
Foz the Sale of Coles ſold and de⸗ 
liver d at the Nate of 40 8. per Load, 
Han. 56. The like fo2 Goods ſold and 
deliver d. 2 Inſt. Cl. 123 
That the Pl 


dant fo2 thzee Pears to come: That 
the Deferdant in Conſideration of 
12 d. paid by the Plainfiff,, under⸗ 


took to pay to the Plaintiff 10 J. up⸗ 


on Demand; and ik the Defendant 
did not turn the Plaintitk out of Pol⸗ 
ſeſſion by a Quit in Law, and ſhould 
not Cauſe a Demiſe which he had foꝛ⸗ 
merly made fo be render d void befoze 
the End of the Term. Bro. Red. 
117. 3 3 1 Bo 2 1 
Jn Conſiderafion the Plaintiff had 
ſold the Defendant two Oxen foꝛ which 
he p2omiſed to pay 10 l. upon Dez 
mand. 1 Brown. 40. Bro. Vad. Me. 3. 
Againſt Pusband and Wife, in 
Conſideration the intiff had ſold 
the Defendant s Wife befo2e her Par- 
riage divers Perchandizes foz 29 l. 
which ſhe pꝛomiſed to pay upon De- 
mand. 2 Brown. 28. The like Clift 87. 


In Conſideration that the Plaintiff 
would - ſell the Defendant the Gzaſs 
growing upon the Paſture fo: 51. 


Defendant p2omiſed to pay the Poney 
upon Requeſt. Tho. 12. The like Clift 
61. and ſo much to Plaintiff laid out 
fo2 Powing, Skcecac. 
Foz Turmps growing and ſold, 
Foz Yemp and Gzaſs growing and 
ſold. Clift. Mes HK | 
dz Shoes fold. Id. 83, - 


Jn Conſideration that the Plaintiff 
would fell the Defendant 18 Buthels - 


of Barley, at the Rate of 2 6 64. 
per Bulhel, the Defendant pzomifed 
r upon Demand. 

1G TRY „ ATCA 5" 


1 


Maintit ha 


_* In Conſideration that the 


Man. 92. 2 Inft. 


13 #6 Sheep ſold, and depaſturing, | 


aintiff being pollelſed 5 
_ of Lands on the Demiſe of the Defen- 


of 28. 4 d. per 
144, Cl. Man. 1e +5 


The like fox Barley Ship d on 


Woard a Ship, and to pay. fog ſuch 
Woz IV Cut 909. = 
Aſſumpfit fo: Pohey upon 70 


miles, in Exchange foz Gocds if the 
Plaintiff with. Goods of the Dore 
danf, and retipꝛocal P2omiſes be. 
rties, upon which the 
| f haty perkozmed, and the De, 
fendant not. Vid. 3. Clift Jr, 27 
The like fo: Money on a P2qmiſe, 
in Exchange of the Plaintiff's ware 
yy the Defendant's Yozſe. Ro. Ent. 6z. 
he like of a Geiding fo a Gelding, 


e s of a Pare and 40 Wiſes 
ae De ke of a Pare and 40 Baſſes | 


- Indebit” Alump' fo2 40 J. fox But 
er's oat can. Hh ze. & ee 
ratio he Plaintiff 
would ſell the Dekendant Cate 1 | 
ſeveral P2izes, the Defendant Pꝛo⸗ 
miſed to pay upon Demand, wherect 


Cl. Yao, e 


In Conſideration that the Plaintiff 


would ſell the Defendant 10 Sheep fo; 
41. the Defendanf would 1 e, i 


a Day, Mo, Int. 9. The like 2 loſ. 
Cl. 124. * i 
Foz Bread ſold and delivered, Cl. 
Man. 95. The like foz Lead, Cl. 
Ma $3.4 9095” 7 a one; 
An Conſideration: that the Plaintiff 


would ſell 10 Bards of Frize, r. that 


he would pay the Ualue of them, Cl. 
Man. 101. 2 In CL 146, En, 

Foz Palt at the Rate and Pzice 
frike. 2 Inſt. Cl. 


Foz as much as Cloths + ſold; 
called Devonſhire Kerſeys were worth. 


Cl. Man, 103. 


The like foz Tobacco and Pipes 


upon a ſpecial Colloquium. Cl. Man. 


155 "An Aſſumpſit to pay the Plaintiff 

foz Spaniſh Cloath ſold by him to 
J. S. if he made Default in Payment 
of the ſame, Cl. Man. 112 
By a ſpecial D2iginal in the Kings 
Bench, where the Defendant, in Cons 

ſideration that the Plaintiff had ſold .. 
and deliverd him à Pare fo: 5. 


pꝛomiſed to Gar the ſaid Dum to the 


Blaintitf. 


. Man. 122. 


F Firewood bought, to be paid | 


at a Day to come. Re. Dec, 4z. 
Foz Stocks of Noot⸗ wood ſold fo 

the Defendant, Re. Dec. 66 _ 
F Foz * 17 ſold by a Bzewer, C. 

| 1 4 N * AM K 1 . | 
'- Where the Defendanf -pzomiſed fo 
pay, 2 henry the ee of 
due foz Lambs folo, Cl: Af, 


By 


230. 


— Avions 1 ae Tata — 0 5 


n 


ei and deliver d, and a Qua˖,n 
—— foz the. ſane.” E Mo. oo We 


Saund. 122. 
0 a ſurviving. Perchant on an 
ladebitatüs Aſſumpfit fog Poney lent, 
and 2 lotd and ivered. * 


2 L eng br fo2. 6 hip fold 
and deliver d, "ond another Afſump 
fit fo2 Money had and reteind. Bro. 


Ren eee Afumpſi ' fo2 Po- 


noy ; fold and aſl.gn'd in the D2phang 


d. Clift 57. 
2 an ACUTE. a Bankrupt fps 
Gps we to the D 
Cl. AM. 282. Gift 33. 

mo ; Bev 


icines fold wad; delrver'd, 


In  Contlberadicns that th Plaintiff 


vs ad ſold the Defendant 58 Packs of 


the Defendant: / pꝛemiſed iy - 


pay 164. per Pound, 02 acco2dirg to 


He belt Pzice, in the Month of Oe. | 


ber next following. Cliſt 38. 

Foy a Gold Ring with ſeven p2e- 
cions Stones ſet therein, ſold foꝛ 60 l. 
to be paid at the Birth of the Defen- 
dant's firſt Child. Bro. Vad, Me. 4. 

like fo2 a Pare. Clift 62. 
hat the Plaintiff ſald to D. 4 Dren 


w: ol. to be paid upon the Delivery, 


and Part thereof paid; the Defen- 


dant in Conſideration the Plaintiff had 


9 to the ſaid D. the Dren, p20- 
guiſed to pay the ee Ro. 


Mares and PMerchandizes ſold and de⸗ 


liver d. Cl. Man. 80. Re. Dec. 36, 61. 
In Conſideration that the Plaintiff 


had ſold. the Defendant 9 Weighs of 
Cheeſe at ſuch a Paice, the Defen- 
dant 1 fo pay foz the ſame at 
we a F Pl. Gen. 21. 

_ be Plaintif fold the Defen⸗ 
dant 50 


ieces. of Cloth containing 


2721 Els at the Kate of 2 8. 6 d. fo: 


every Ell, amounting fo 351 l. which 


the Defendant pꝛiamiſed to pay with- 


in two Ponths after the Delivery ;- 


and upon the Delivery therecf pꝛo⸗ 
miſed to pzorure A. to be bound foz 


the Payment of the Money at the 
ſame Tame, Vid. 97. Ro. Ent. 110. 


. Other: ons Promiſes Gr Paywen: 
5 eng. LB 
To pay ſo much Boney it the 


Plaintiff Would pꝛave N. to be a Con⸗ 


by with Kabbors. Re. Dec. 29. 
0 


"By, a urviving Partner Py ay Yozſe- , would permit the. Defendant to c carry Fog 0 N 


Ueovd: gut ak t aint 5 i 
the. Defendant be -Plaintzff's. Cloſe. 


ekendant by by the 


pꝛoemiſed to the 
Maintiff ſa much Moner. * 5 95 
laintif Soul. — Bonns r by 
carrying „ , 6. 
In Conſiderati e Plat 
would wave his Part of the Goods, 


Der bs Par he a AE, 
t. the Defendant pꝛo⸗ 
mifed. fo: par! te Plaintiff 30l. i 'Ro, | 


Ent. 32. 


In Conſideration that the Plaintiff 


would pay ta the Defendant all Zums 


of  Poney which the Defendane;. as 
his Atfo2ney, ſhould lay out in P2oſe- 


cuting W. at the Plaintiff's Suit up- 
un a —— the Delendant s Fees, 5 
the Defendant. yndertook, that if he 


— not recover the Money due, fo 
ay the os gs out of his on Po⸗ 


| mes Ro. E 


TWhere the Plant had impounded 


Cattle Damage⸗ fe: ne, and. at the 


Defendant's. Request had deliver d 


ftlhem again. In Conſideration there | 


sf the Defendant undertook; 
the e — not bꝛeught bg t to 
the Pound (to be feem Hence di 


chargd by Law) fo pay the Plaintiff 


toos. Ro. Ent. 102. 


In Conſideration the Plaintiff -be- 
ing an Innkeeper would permit the 


Defendant to be Tapſter in the an; 
the. Defendant | 1 to pay. the 
Plaintiff: 20 6. foz every Pogſhead dp 


on Demand, Acer it theuld 
That one 8. was indebted to the 


1 Brown. 38. 


An Indebltatus: Agumpfir fo2 divers. | 


12 J. and that the Defendant (as he 


alledged): was indelfed fo J. iu . 
In Conſideration that the Plajincix 
would 4 au Oꝛder under the Hand 


of 8. the Papment of the Poney 
which the Defendant owed-S, 02 any 


Part thereof, the Defendant pzomiſed 
fo pay ; another "aero e, that in Con⸗ 
ſideration the Plainfiff had pꝛocured an 
D2der from one 8. directed to the De- 
fendant, and thereby required the De- 
fendant upon Sight thereof to pay 
the Plaiatiff 51. and place it to the 
Account of S. che Defendant pꝛamiſed 
fo pay, &c. 2 Ven. 69. 


That J. had pawned a Cup to the 
12 25 601. and in Tonſidera⸗ 
tion that the Plaintiff would deliver 
the 85 Up fo the 3 the De- 


—.— pꝛomiſed to bab, Kc. 1 5 
Brown. . | 
The Defendant 85 inlified t 


plaintiff wauld- p2ocure 


fendant keep two ern 1 his the Wefendant pꝛo⸗ 
W Days, C. m. the ant 8 4, - 
, n. : 5 | - Brow | + 
In Conſacratien tae He Wain is 1 K Ahe. - 


on that the Plainti 


Plainfif in a Sum not exceeding , 


x Poldier to go beyond Sea, in Ton⸗ 
« 6. faz euer Day the De- Gperafien the Plaintiff rnit 


In 
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ke. 


P2omile; and carry the Co2n himſelf 


io the Will, the Defendant -pzomiſed 


to pay the Plaintiff ten Pounds, 1 


The Plaintiff at the 
King's Parden fo2 the Defendant com⸗ 


mitted foz Pu.der ; and the Deken⸗ 
dant atterwarde, in Conſideration 
thereck, pꝛemiſed to pay the Plaintiſk 


100 1 8 


Where the Plaintiff by his Indu- 


ſtrp had obtained the King's Pardon 


foz te Defendant's Son, and one 
S. invicted fo2 Felenp, and had laid 


cut 42 1. therein, In Conſideration 
thereof, the Dekendant pꝛomiſed, that 


ik J. S. would not pay the ſaid 42 l. 


wichin a Pear, tha he would pay the 


In Conſideration that the Plaintiff 
wculd go fo the Paſter of the Rolle, 


and ſhew an Authozity, which the 
"Plaintiff had fo2 vacating a Reccg- 


nizance in Chancery, the Defendant 
p2cmiſed to pay the Plaintiff 5 1. z 


give him a Gelding befoze luch a 
/ / ¾/ (( 


Jn Conſideration that the Plaintiff 
would obtain fo2 the Defendant the 


Ofl.ce of the Queens Gun maker, 


the Defendant pꝛomiſed to pay the 


Plainfiff 201. Ro. Ent. 74, 101. 
J Conſideration that the Plaintiff 


would pꝛocure the Defendant to be 


Tenant bf an Inn, the Dekendant 


Ent. 69. 


vꝛomiſed to pay the Plaintiff 51. Ro. 


felonious Taking of ſeveral Goods; 


and in Conſideration that the Plain- 


tiff, 62 any Perſon would give No- 
tice of the Goode, ſo as they might be 
reſtozed, the. Defendant p2omiſed to 
pay 201. to ſuch Perſon, who ſhouid 
give ſuch Notice. Bro. Met. 6. 


Declaratians upon Promi:es to deliver 


| ſomewhat to the Defendant. 


AJn Conſideration that the Plaintiff 
would pay the Defendant Woney due 
to him upon -a Bond, the Defendanf 
pꝛomiſed to deliver up fo the Plaintiff 
the Bond to be cancelled. 1 Brown. 29. 
That the Dekendant had ſold to the 


Plaintick fifty Combs of: Warlep fo: 
20 l. the Defendant in Conſideration 


of 6 d. paid in Band, and 201. at the 
„ 2 8 , 1 ; 


reliver 


would releaſe the Defendant krem the 0 de | 
Dozen of Candles upon Demand. x 


delivered. Clift 91. 
| neſt of the 
Defendant had ' endeavour d fo: the 


lr RE Dec. J. 2 nin D p15 
7 L. 1 ieee ee 
. * 2 * 


ef the Batley; iundertook to 
4Sarley atithe/Plaintif'g: 


Proſe, Vefoze ſuch-a'Fealt! 1 Brown,, 


6. Tho. 18. Clift 96, 9% Her, 


* WW 2 1 4. " & wk N K 2 8 "el 
_ $3 454, bt oe LA OE OB Tin ts a 8 A ED, 
12 e an 28 4-44 &# 3 N „ 13. 3 


er 


In Conſſderation that the-Plaintig: 
had undertaken to pay the Defend ant 
81. upon Demand, the Defendant pꝛo⸗ 
mifcy to deliver to the Plaintiff 40 


Brown. 6). The like faz Tallow nat 


h ep Skins. Cliſt 25 
The like fox Cubit Wood. Clift 26. 
The like fo2z Mine ſold, and not 
dAivored/aUife 338... 
In Conſideration of a Geiding de⸗ 
livered to the-Defendant; he Pzomiled 
to re⸗deliver it to the Plaintiff at ſuch 
a Time, oꝛ pay foz the ſame. Pl. Gen, 
43. Cl. Man: 75. Re. Dec. 14. Clift 64. 
In Conſideration that the Deferis 
dant hab tent the Plaintiff a Sadie, 


he 8 to re⸗deli ver it. Cliſt go. 
6. 


he like foꝛ Sacks lent to the De⸗ 
kendant. Cl. Man. I-19; Ge Fs . 157 
Jos not delivering Hops acco2ding 

to the Defendant's Bat gain. Bro. Vad. 
Me. 11. Clift 92, 94. The like fo2 Wemp⸗ 

The like foz Map. 2 Inſt. CL 123. 

. The like foz a Mozſe. 9 Mod. 
The like fo2 Wheat; : Clift: 96. 

The like foz Watley, Clift 97, 99. 


The like foz Trees. Ibid. 
That the Plaintiff had deliver d fo 
the Dekendant Goods as a Pledge fo: 


Ponep boꝛrowed, which the Defen- 


dant upon tendering. the Ponep, re⸗ 


* 


fuſed to re⸗deliver. Bro. Red. 69. Bro. 
Vir ad neg 


In Conſideration that the Plaintiff 
wculd execute a Wond to the Defen- 
dant, fo2 the Papment cf 601. at ſuch 


2 2 Feaft, the Defendant/pzomiſed the 
The Defendant had publiſhed | a , the Defendant pzomiſed th 


Plaintiff ſuch Goods. Pl. Gen: 60. 


Foz an Executoz in Conſideration 


of 66 s. and 8 d. paid the Defendant 
by the Teſtato2, the Defendant. p20- 
miſed to deliver ken Quarter of Wats 
at ſuch a Day. 1 Brown. 30. 

That the Plaintiff delivered to the 
Defendant a Gold Chain to keep ſaffly, 
in Conſideration thereof, the Deken⸗ 

daͤnt pꝛomiſed fo deliver the Chain, 02 


pa 30 l. at Eaſter then next. Bro. 


Vad. Me. 6. 3 Brownl. 106. Raft. Ent. 8. 
_ That the Defendant was indebted 
ko the Plaintiff in 20 J. foz the Rent 
of a Farm, foz which the -Plaintiff 

had diſtrained ſeven Geldings; where- 


upon the Defendant, in Conſideration 


that the Plaintiff would releaſe 
the ſeven. Geldings, pꝛomiſed to re⸗ 
deliver the Geldings, oz pay dhe ſaid 
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In Conſideration" that the Plaintiff 


had deliver d the Dekendant a Moꝛſe 
by way ol Exchange, the Dekendant 


pꝛomiſed to pap 108. and deliver him 


à Colt to ſuch a Malue. Cl. Afl. 199. 


__ Where the Delkendant pꝛomiſed ta 


deliver 'Poney to one J. J. which the 
Plaintiff had deliver d to the Deken⸗ 


x W's þ 1 e ee” i 
dant. Ca -A. 209. IH - 74 


— 


held, and not deliver d ko the Plains 


Foz that the Dekendant had with⸗ 
if Ewidences deliver d to him to keep. 


4 x 


| Cl. AM: 2 12. | . 5 5 * ** 2 Th 3 To ESTES TT T4 
Foz not re-deiivering: Ponep de⸗ 
livered to the Dekendant s Mike. Cl. 
That the Defendant in Conſidera⸗ 
tion of a Pꝛice agreed upon, pꝛomiſed 
to deliver the Plaintiff all the Fowils 
which the Defendant-thould: buy after 


that Time, and bekoze Fhrove-tide. 


* 


Clift 89. The like ſoz 80 Pound of 
Stone⸗pꝛunes. Clift 8a. 


Againſt the Paſter of a Ship, who 


had not delivered Part of che Goods 
put on Board acco2ding fo a Will of 
%% EE... 
,. Where a Diſcourſe was had be⸗ 
tween the Plaintiff and ;Defendant, 


fo2 lending the Defendanf Money up⸗ 


on a Poꝛtgage; and the Defendant in 
Conſideration that the Platntiff would 
deliver fo C: ſuch Goods, the Plaintiff 


p2omiſed fo accept the {ame in Part 
of Payment, 92 deliver them back az 


gain. Ra. Ent. 3. on 


Upon Promiſes relating to the Giving 
Day of Payment! 


Where the Lo2d of a MPanoꝛ had 


impoſed a Fine of 201. fo2 admit- 
tance, in Conſideration that the Plain- 
tiff would give the Defendant Time 

till the nert Court; he pꝛomiſed to pap, 
&c 1 Brown. 9. $565,140 wat? 
_ Where. the Defendanf was indebt⸗ 
ed fo the Plaintiff in 56 J. foz Money 


receivd by the Defendant” to the 
Plaintiff's Uſe, in Conſideration he 


would -fozbear till ſuch a Day, the 


Defendant p2omiſed to pay, &c. 1 


Brown. 735. 


The uke where the Money was laid 


out by the Plaintif-fo2 the Defendant 


x Brown. 75. Ro: Ent. 100. 4 


* 


The like where the Defendant was 
inyebted fo2 Goods: ſold and deliver d. 


_ ” 


- 
- 


” 
- 


The. like where the Plaintiff's 


G2andfather had given him a Legacy, 
which was to continue in the -Defen- 
dant s Yands till he came of Age, and 
he to pay the Plaintick Intereſt in the 
mean Time; and when he came of 
Age, in Conſideration of giving a Day 


ko: paàp, & c. Bro. R ed. 1 5„* S 


„Wide Jatle Crerutag sz. 
The linke Adminiſtrato zs 


e& 


. Againſt an Yusband- and: Tie Ads 


U * * 


- ftiniltratrit; where the Inteſtate was 


bound to the Plainfiff-upon a Bond: 
and the Plaintick in ozder 1 — 


the Debt, intended to put the Bond in 


Suit, whereof - the Mike while Sole 
had Notice; and in Tonſideration 


thereof, and that the Plaintick would 


fozbear the Suit, the pꝛomiſed to pay 


the Coſts immediatelp, and the Debt 


within a 


4 


reaſonable Time. Vid. Rob, 


Ent. 105. 


„ ode GONE 1356 
here T. gave ſeveral Legacies to 
the Plaintiff's. Childzen;z who intends 


ed to ſue the Plaintiff foꝛ the ſame as 
Executoz, whereof: the Defendant had 
Notice; and the Dekendaut in Con- 
lideratton that the Plaintitt under⸗ 


took to pꝛocure his Childzen to faz- 
bear ſuing him till ſuch a Feaſt, pꝛo⸗ 


miſled to pay the Plaintif: to the Uſe 


of his Childzen, the ſeveral Legaeies 
at that Feaſt. 1 Brown. 71. 


Upon Promiſes relating to Forbearan ce 
x of Suits. 1 


R Where the Plainfif. had ; let the 


Defendant a Yozſe fo ride a Journey; 


and the Plaintiff had ſued him foz 


miſuſing his Yozſe ; in Conlideration 


that the Plaintiff would weite to his 


Attoꝛney to deſiſt in the Suit, the De; 
fendant p2omiſed to pap the Plaintif 
101. and to pay the Attozney's Bill. 1 


Brown. 20. | 


In Conſideration that the Plaintif- 


being the Paſter of the Court of 
Mards, and the Defendant having a 


Suit againſt him, then depending 


in that Court, would get the 


Suit diſmiſſed; the Dekendant pꝛo⸗ 


miſed to ſecure 40 1; a Pear upon the 
Plaintif, during the. Life of the De- 
cndant's: Wife, and pay. him 1001. 


upon the Diſmiſſion. 1 Brown. 51. 
here the Defendant was in⸗ 
debted fo the Plaintiff in 101: and the 


Plaintick intended fo ſue fo2 the lame; 
in Conſideration that the. Plaintif 
would not p2oſecute the Suit, the De- 
fendant p2omiſed to pay the Plaintiff 


the ath Part of the Debt, and to be- 


tome bound fo2 the Reſidue, x Brown. 


32. 3 4 VVT „ 
Wlhere the Defendant; who, was 
Adminiſtratrix to her Yusband; who 


was indebted to the Plaintick in 40 s. 
and the Plaintiff had paid Poney due 
upon à Bond wherein the Defendant's 

Husband was bound with him; whereof . 


the Denfendant had Notice; in Conſide⸗ 
CB N ration 


reer nts 


of Payment: the Delendant pꝛomiſed 


Ke 


neee 
er 


Win 
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ps appeal fo the Court of Arches, i 


fo pay the Plaintiff the Debt at ſuch a 
- Day, and the Colts at another Day. 


Would deſiſt from pꝛoſecuting the De- 
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bn the Sen aun Court, about Repairs 
of a Chancel, wherein Sentence hav 
been p2onounced foz the Defendant a⸗ 
nft the Plaintiff; and he intend 
P 


— 
0 5 | 
Confideracion that the Plaintiff would 
not p2ofecute the Appeal, the Defens 
vant pꝛomiſed to oy the Plaintiff 
40 8. 2 Brown. 4. e 
e here the Defendanf was indebted 
fo the Plaintiff in 100 l. and he inten⸗ 
ded to fue the Defendant fo2 the ſame, 


and had given him ſuch Notice ; ia 


Conſideration that the Plaintiff weuld 
not ſue him till his Retyrn from G. 
the Defendant p2omifed to pay, &e. 


"Tho. 24. | $553 
* Where the Defendant, in Conſide- 


ration the Plaintiff. would cauſe a 


Trial at the Af zes to be ſtcpp'd, and 


would not any further p2oceed, the 


Defendant p2omiſed to pay, &c. 6 1, 


. fo the Coſts of the Duit in a ogt⸗ 
night, Han. 51. 


Upon Promiſes of Forbeatance of a 
Butt againſt a third Perſon, 


Where the Plaintiff had recoverev 

g Judgment in the Common Pleas a- 
ainſt R. and W. upon an Agreement, 
Ind intended to ſue them upon that 
udgment ; the Defendant in Conft- 


deration that the Plaintiff would not 


E em any further, p2amiled 


Aan. 33. | 
Jn Conſideration that the Plaintiff 
would not p2oſecute a Duit againſt the 
Defendant's Don 4 Defendant pzo⸗ 
miled to pay the Debt. Pl. Gen. 34. 
Jn Conſideration that the Plaintiff 


fendant's Bꝛother fo2 12 l. Reſidue of 


muſed to pay, & e. Re. Dee. 43. 
The like fo2 the Debt of a @tran- 
ALF. | Ibm. 45. . 

In Conſiteration of withdzawing 


ndant's Creditozs, he p2omifed to 
rare laintiff. Cl. AM. 89. 
n 


was detained at the Plaintiff's uit, 


4 


He Plkintif, the Wefenvant 
the Plaintia, the Defenvant | 
A ene , 


an Action of Tr 
__Acainlt Pusband and Mife, 
the M was fole, as 
indebted to the Plaintick in 451. f 


greater Hum, the Defendant pꝛo⸗ 


a Suit in the Court of Admiralty a- 
gainſt G. J. and L. G. being the De- 


SO! nſiderafion that the Plaintiff 
let one T. 8. out of P2iſon, where be 


the Defendant p2omiſed to Ne. 
Bro, Red. 87. Cl. Aſſ. 265. Pap, 


mane, in Conllpe⸗ 
ration that the MaintiT” wor ky, 
bear a Suit in an Ejectment, P29- 
miſled to deliver Poſſeſſion within a 
Panth, and pap the Arrears of Rent, 


> 


— — EA the TY 
would dilcharge- the tend — 
o was there at the Suit of 


Aff. 263. 5 
In Conſideration that the Plaintig 


would not pꝛoſecute the Defendant in 
s, the Defen 


pꝛomiſed to pay, Nc. Cl. Man. 124, 
ite, while the was 1 


the Recovery whereof the Plaintis 
intended to pzoſecute the Defendant; 

and the Defenbant in Conſidoratiqh 
that the Plaintick would not prosecute 
” 3 * r pay 
paid. Mo. Int. da -- 755 ly 


Special Promiſes for the Payment of 
* Money for a third Perſon. 


Jn Conſideration that the Plaintif 


being the Lozd of a Panoꝛ, weyld ad⸗ 


mit E. Tenant of Cuſtomary Lands 
held of his Mannoz, the Defendant 


' Þ20miſed fo pay 25 1. ko: the Fine. 


alleſsd, fo: the Admiſſon, at ſich a 


Dn. Ro. Ent. 25. 85 
That R. the Defendant's Sen was 
indebted to the Plaintiff in zool. and 
the Plaintiff had paid fo2 R. 201. 
Dart of a Debt due upon a Bond, 
erein the Plainfif was bound 
fo R. upon a Difcourſe had between 
2 —— and the Defendant; in 
onUderation that the Plaintif would 
ſhew Defendant the ſaid Bond, 
the Defendant undertook to pay ſuch 
Pomes upon Demand, as R. then 
e Conflverarion that the Sante 
n Conf ion that the Plainti 
would lend J. and A, 40 l. foz fix 
Months, the Defendant pꝛomiled to 
pay the ſame with Jntereſt upon De- 
mand after the End of the ſix Months, 


if J. and A. did not. 1 Bro. 31. 


Jn Conſideration that the Piaintie | 


| had ſold to B. the Defendant's Daugh⸗ 


ker divers Goods, Mares, &c- and 
had laid out Ponies fo2 the ſaid E. in 
the Whole amounting to ) 1. the De⸗ 
fondanf pzomilſed to pay the ſame up⸗ 
The lite P2omiſe foz Cloths foid fo 
the Defendant's Don at his Kennel. 
Mo. Ine. -} Yor TT 


Pro miſes 


Wa. — ant to 17. "re Delek 
* Aly Forts 
That in- Confiveration that the 
pt nates ty pc 
in - Firt 
"0 5 endant ſhould bzing, the 
B p2omiſed to pay ſo mut 
to: Peat and Dink, ſo much fo! 
— and fo muth fo Fire, 3 | 
Ja "Conltderation that if the Piain- 
tif would receive in his Doule the 


Defendant's Don, and would inffruc 
him in Pulick, and find him in other 


Metellaries, the Defendant pꝛomiſed 
to pay the Plaintiff fo2 the Keeping 


and "Schoaling of his Son, and fo: 


Nerefſaries. Hern 166. 
The like fo2 a Daughter. Rob, 


Ent. T3 - 


In Conſideration that the Plainfi# | 


would permit one J. to be a Boarder 
till ſuch a Zime, the Defendant pꝛo⸗ 
miſed fo pay the Plaintiff 81. and a 


Quantum Meruit fo2 the ſame, 2. 


Irown> 68. 


In Conſideration that the Plaintin 
efendant's Ba⸗ 


would pꝛocurt the D 
Tard to be diefed and nyrfed, the De⸗ 
fendant pꝛomiſed fo pay fo much as it 
was wozth ; and another Pꝛomiſe, in 


Conſideration that the Plaintiff had pzy- | 
cured the Defendant's Baſtard to be 


nurſed fo2 the Space of 112 Weeks, 
at the Rate of zs. per Week, amount⸗ 
ing to 111. 4s. the Defendant p20- 
. miſed to pay. &c. 1 Brown. 82. 

In Conlideration that the Plainfif 
as Tutoz in a College, had under- 
taken the Care and Tuition of the 
Defendant's Don, and laid ont fo? 
911. that Defendant þ20- 


laid out, aud fo2 the Tuition as much 
zs it is wozth, Vid. v2 Hern 233. 


| Promiſes relating to Meat al Drink; 
and other Neceſſazics provided for 
the Defendant himſelf 


An Conſideration th the e Plan 
would p2ovide fog the 
was then Dhert# of the Tounty'of 12 
Peat, Deink, Wine, and other No- 
cefartes; fos tho Time of the Al 
ſtzes, the Dofendant pꝛemiſed to 
pay ko much Boney los ths lame, as 
_ 4 pad, When de was Sheri 
Tho Plaintick being the Koepor of 
the Defendant 


the County Gaot sf 65 
I in Coriſiyerg- 


being & Pais 
dien that the Jhiatian Would 
the Defendant Ir K at; Bain 


and Lodging, the Defendant pz P2 — 


Lori to pa} the Plaintiff the Monep 


rk Rt, 


"The Uk by. the Keeper, ol 
ke 
Gate Heul — ai 7 to the. 


21 8. a Week, to wit, r d. oz Din- 
ner, 12 d. fox Supper, and 12 d. foz 
a Bed every Night. - Bro. Red. 30. 


x Brown. 219. 
5 on an Indebitatus Amp, toꝛ a 
ead of White-Wine, and an- 


other Indebitatus foz Meat and Dzink 


fo2 the Defendant, and P2ovender fox 


his Yozſe, and a Quantum Meruit fo2 


the ſame, and an Infimul Computaſſet. 
2 Vent. 29. Ch. Man. 6z, 95. 


Foz Meat, D2ink and Lodging foz 
bog or" an and his Friends, Re. 


Upon "ſeveral r fo2 Uicuals, 
Rob. Ent. . iy 


Promiſes relating to rages. 
Upon an Agreement made between 


the Plaintiff and the Defendant, upon 


a Marriage fo be had between the 


Banater Son, and the Defendant's 
aughter; in Conſideration that the 
laintif had undertaken to perfozm 


the Agreement on his Part, the De- 
fendant pꝛomiſed fo pay the 'Parriage 


Poꝛtion at feveral Days, 78 a De⸗ 


murrer therets, Wi. Ent. 93. 
In Conſideration that the Plainfif 
ad befoze that. Time married the 
aughter of the Defendanf, he un- 
dertook fo pay the Plaintiff 51. 13 8. 4d. 
within two Years then nert following. 


I Bro. 

In &aiſideration t that the Plaintitk 
ws marry A: a Friend of the De- 
kendant s; he undertook to pay 101: 
and defray the Charges of the Med⸗ 
ding Dinner. Bro. V. M. 
gainſt the Bꝛother cf the veceafed 
who owed the Plainei#- 401. to be paid 
on the Day of Parriage, oz Day of 


Death ; another zomiſe upon a Dil⸗ 


ectirfe between Plaintiff and the 
Defendanf, if the Plaintiff would 
pzove the Death by the Dath of 


Witneſs, which he did. Red. Decl. 


n Confideratiow that the Plaintiff 
woukd marry ane of che Defendant's 
Daughters, he pꝛomiſed to pay the 
Plaintiſt 20 l. upon the Day of Par- 
Rage, and o give thy Plaintic as 
match Ponop, tho 201. as 
gave with any oder of his Ely 
ters in * age, wich aw Averment, 
chat * ** of 15 D aughters 
v Parriage — Tho. 
* 4 autund Pzomiles of Mar⸗ 

Mm £ 
riage beewort- the Plaintie and De- 
enden = Mod. Ine. 107 Vid * 


n as math as ie tw e ; 
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thay 


In Conſideration that the Plaintiff 


would marrp a Daughter of the De⸗ 


fendant, he pzomiſed to pay the Plain⸗ 


tiff 120 1: and to give her two Suits of. 


Cloths at the Day of Parriage. Rob. 
Ent. 39. Bw. Vad. Me 41. hy; 
The like upon a P2omiſe by the 
Defendant, to pay the Plaintiff 100 
Marks. Bro. Red. 84. 5 mts 5 
The like to pay the Plaintiff Goods 
and Pcney to the Ualue-of 1001. Han: 


49, 947 50/02 mnt 4 
The like to marry the Defendant's 
iter h AH iin 
The like to marry the Defendant's 
Cozen. Rob. En. 105. Cl. Man. 145. 
Upon a Diſcourſe of Parriage then 


fo be had between the Plaintiff and 


E. in Conſideration of 12's. paid by 


the Dekendant to the Plaintiff; the 


Plaintiff pꝛomiſed to pay the Defen- 
dant 208. on the Day of Parriage. 
Bro. Vad. Me. IC. 1 | 


In Conlideration that the Plaintiff 


would expedite a ÞP2opoſal of Marriage 
between him and M. the Defendant's 


Daughter a Widow, and one L. the 


Dekendant pꝛomiſed, that if the JPo2- 


tion of M. ſhould by an Jnvento2y 
crhibited be leſs than 10001. the De⸗ 


ferdant p2omiſed to make it 1000]. 
Rob, En. 52. Hern 191. in Englifh. 
Uhere the Plaintiff was leiſed of 


Copphold Lands, that in Conſidera- 


tion the Plainfiff would marry his 
Daughter, the Plaintiff pꝛomiſed him 


an Eſtate therein, and to ſurrender the 
Tenements to the Uſe of the Plain- 


tiff fo2 Life. 3 Brow. 48. in Engliſh. 
Jn Conſideration that the Plainfiff 
would permit the Defendant's Son 


to marry the +-lainftiff's Daughter, 
and that the Plaintiff would ſur- 


render Copyhold Lands to their Uſe, 
the Defendant pꝛomiſed to pay the 
Plaintiff 101. Aſh. 19. 5 


Upon Promiſes relating to Feeding of 
Cattle. | 


In Conſideration that the Plaintiff 


would depaſture a Colt foz the Defen- 


dant, the Defendant p2omiſed to pay 
as much as if was wozth, Tho. 15. 
In Conſideration that the Plaintiff 


would vepaſture ten Steers foz the De- 
fendant foz the Space of five Weeks, 


the Defendant pꝛomiſed to pay the 
Plaintiff 30s. and in Conſideration 
that the Plaintiff would depaſfure foz 


the Defendant other Steers fo2 ſo long 


Time, the Defendant pꝛomiſed to pap 


as much as it was wozth. Han. 3). 
Upon an Infimul Computaſſet foz 


the depaſturing of Sheep, Mo. Int. 12. 
2 | 3 71 


fo2 the fame, Vid. 52. 


pap the Plaintiff fo2 the ſame, Bro. 


— 


CE wn AGE VB eat ** ? 


: Foz an Executoz againſt an Cx, 
ecuts2 of gn Exetutoz fog depaſturing 


Cattle by the Plaintiff's Wedato2, fo, 


the Dekendant's Teſtatoz, a Quantum 
Meruit fo2 the ſame 3: the like oz Hay 
ſeld. 1 Brown. 2 , 
That the Defendant on felling 


Sheep to the Plaintitf, then in Cuſto: 
dy of k. D; to feed, p2cmiled. t0 pay 


E. D. foz the Feeding; and to dil⸗ 
charge the Plaintiff therefrom;. which 
he had not done. Cl. Aff. Clift 65; 
GR A e it 


+ 


HO} een 
Foz the Plaintiff's feeding of 


-yLambs till ſuch a Feaff, which he had 


ſold to the Defendant, Cl. Aff. 230, 


DOther Aſſumpfits fo2 feeding Cattle, 


Cl. Man. 152. "CLAM 20. 
That in Confideration-. that the 
Plaintiff would receive into his Inn 
in London, two Geldings of the De- 
fendants to be kept in a Stable with 


 Dats, Yay, and other Neceſſaries, 


the Defendant pꝛomiſed fo pay Quan- 
tum Valerent, and one Gelding was 


kept there fo2 18 Days, and the other 


Brown. 47. 


120 Days. 3 „ 
e Plains 


Jn Conſideration that th 


tiff would depaſture foz the Defen- 
dant, the Defendant pꝛomiſed to pay 
as much as it was wozth, and another 


Indebitatus Aſſumpſit, and a Quantum 
Valerent foz feeding two Cows all the 
Winter. 3 Brown. 55. 


An Indebitatus Aſſumpſit, and Quan 
tum Meruit foz curing the Defendant 


of a bzoken Leg, Vid. 5 Mo. Int. f. 


Cl. Man. 59. . 
An Indebitatus Aſſumpſit foꝛ Wozk 


and Labour, implop'd in curing the 


Defendant, and fo2 providing and 


adminiſtring Pedicines by a Doo2 


of Phyſtck, and a 


Quantum Meruit 


Againſt an Executoz upon a Pꝛo⸗ 


miſe of the Teſtatoz to pay 200. fo 


Curing of a Diſeaſe called a Kupture, 


"whereof - x51. had been paid; Bro. 


Red. 35. 1 Brown. 231. 


The like of a Difeaſe called the 


King's Evil. Cl. Man. 130. 


Foz a Surgeon retained, to cure a Dil 


eaſe called a running of the Reins, fo2 


40s. to be paid upon the Cure, and the 
Defendant refuſed to uſe the Plaillers 
hyſick p2epared foz him, 02 to 


Red. 45. '1;Brown-251, | 4 7 
A Quantum Meruit fo2- curing the 
Defendant's 'Yozſe of the Sfagger®+ 


Ro. Ent. 32. 1 
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In Afum fe. to pay the Plaintiff 
20 l. in Pand, and after the Cure 


perfozmed zo l. in Conſideration the 


Plaintitf would cure the Defendant's 
Daughter of a bzoken Thigh. 3 Brownl. 
43. Hern 249. W 
By an Apothecary fo2 adminiffring 
Medicines fo a third Perſon. Lill. 
Ent. 24, 36. in BLN 
By a Docoz of Phyſick. Lill. 
EN 7,15 5 | 
"By a Phyſician foz curing the De- 
fendant's Aike of a Lunacy, Lill. 
Ent. 25 


An Indeb inne Aſſumpſit fo2 a 


Surgeon's Salary. in a Uopage, and 
a Quantum Meruit oz the ſame, 
. | N 
The like koz other Cures per⸗ 
fozmed by a Surgeon. Cl. Man. 59. 
Re. Dec. 52. 2 Inſt. Cl. 141, 142. 2 5 


Upon Promiſes relating to Awards. 


Where the Plaintiff and Defen- 
bant had ſubmitted themſelves to an 
Award concerning Treſpalles, and 
the Defendant, in Conſideration ef 
the Submiſſ.on, and of ſir Pence paid, 
and of the Plaintiffs Pzomiſe to per- 
fozm the Award, the Defendant p20- 
miſed, that if he did not perfoꝛm the 
Award, he would pay the Plaintiff 
201: 2 Brown. 25. Bro. Red. 4, 80. 


led. that ik he. did +perfozm... the 
2 


were not determined by Arbitratoꝛs. 
Ro. Ent. C 


he would pay the Plaintiſf 


Mod. Int. 49. Hern 196. 


- Where the Plaintiff: and Defen⸗ 
dant ſubmitted themſelves to an A⸗ 
ward of an Arbifratoz of Patters in 


Litigation depending between them; 
and in Conſideration that the 

Plaintiff had undertaken to perfoꝛm 
the Award on his Part, the Defen- 


dant undertook to perfozm. the Award 


on his Part, which he had not done; 
Bro. Red. 115. i e 


Upon an Award of ſeveral Pat- 
ters in Difference, that the Defen- 


dant ſhould pay 40 l. upon - Requeſf. 
if he ſhould not ſtand to the Award of | 


F. B. but doth not aver any Requeſt; | 


therefoze held ill. x Saund. 28. 


Upon a Reference to an Arbitratoz, 


upon a Diſcougſe concerning Exchang⸗ 
ing of Yozſes, 2 Mo. Int. 5t. Clift 32. 


| Promiſes upon Wagers; 


An Conſideration of 5 s. depoſited by 
the Plaintiff to the Uſe of the Defen- 
dant in the Cockpit, where two Cocks 
were fighting, the Defendant under⸗ 
took to pay the Plaintiff 10 l. if ſuch 


a Cock beat ſuch a Cock in the Bat⸗ 


tle. Wi. Ent. 98. % tg: n 
Upon a Mager concerning weigh⸗ 
ing of Cloth. Wi. Ent. 110. 

Where the Plaintiff delivered to 
the Defendant being the Bai⸗ 


liff of a Yandzed, a Warrant and 
Monep, ta attach the Goods of M. 


upon a Plaint in the Yundzed Court; 
and the Defendant in Conſideration ol 


two 3 undertook” fo pay the 
nti 


Plaintiff 101. if the Shop⸗dooz of M. 
was not ſhut in ſuch a Panner, that 


— 


2 ; Brown. I. 0. 1 * 


he could not execute his Marrant. 


Upon a Diſcourte between the Plain⸗ 
tiff and Dekendant, about the Plaintiff's 
perfo2minga Journep on Foot; in Con⸗ 
lideration that the Plaintiff would de⸗ 
liver to W. 80s. to the Uſe of the De⸗ 
fendanf, ik the Plaintiff ſhould not 
perfozm the Journey from his own 


Houſe to M. in ſuch a Day, the 


Defendant undertook to pap the 
Plaintiff 191. 15 s. upon his Return, 


Ro. Ent. 39. 
An Aſſumpfit fo: Maney loſt on a 


ik he did perfozm it. 
ſhooting Patch. Ro. Ent. 63. Hern 
176. : ; ö | T7 il. 

The like upon a Moꝛſe⸗Kace. 2 


Jn; Conſideration that the Plaintiff 
had underfaken to carvy ſeven Qunr⸗ 
ters of Barley" in a Cart with five 
Yozſes, from the Top to the Bottom 


of a Vill*befoze ſuch a Day, oz in 


Default thereof, to pay the Plain- 
tick iche Defendant? paid the 
Plaintiffs as. 3d. and undertook to 
make 5 up 81. if the Plaintitf did 
carry, Bro. Red, 29, 


6 C + Upon 


r 


F 
wack 4 a 42 * e 
5 


"References to \Preredents 


of Savoy gar 


if duch a City 
ands of the Duke 


uch a Day, Bro. 
Met. * 2:6 4 WD) 


In Conſideration that the Plaintiff 
had undertaken to pay the Defendant 
ſuch Dums which he ſhould get at a 
Play called Hazard, the Defendant 


"Upon. a "Wager, 
ſhould be in the 


cio to 10 the Plaintiff ſuch 
Sums as he 


ould get at the ſame 
Plap, and the Plaintiff got 301. which 
the Defendant- had not paid, Bro. 
Met. 292. Ven. 175 

| N a Mager at Wrefiling, Hern 


7 Apon a Mager concerning ehe 
ing the e N out of Lands. 3. 


95 Brown. 62. 


Aﬀumpi upon ues directed by the 
Court of Chancery. _ 


Wy Way of Mager, that the Pap⸗ 
ment of Ponies at Haberdaſhers-Hall, 
was a good Payment, within the 
Intent of the Act of Oblivion, with 
an Averment, that it was a good 
Payment, , and a Demurrer there⸗ 
upen. 2 Saund. 2757. Han. 130. 

Upon thzee feigned Illues out of 
Chancery to fry the Ualue of a Per- 


ſonal Citate, and two Pangzs. 2 Mo. 
Int. 68. 


Upon an Iſue directed out of the | 


Court of- Chancery to fry a Title at 
Comon Law, concerning a Liberty of 


à Fold- Courſe; Ro. Ent. 48. 


Upon an Iſſue directed out of the 
Court of the Durchy of Lancafter, fo 
be tried at the King's Bonch, concer- 
ning Lead-Pines belenging to a Pa⸗ 
no2 within that Dutchy. Bro. Red. 114. 

Upon an Iſſue out of Chancerp to 
be tried, whether it was agreed be- 
tween him and the Plaintiff in ma- 
king a Bond, that E. ſhould not pay 


mo2e than 51. if the Condition of the 
Bond would not be perfozmed. TW 


Brown. 8. 

A Dedaratian in a feign'd Action, 
directed out of Thancery, fo ſettle a 
Ditterence in Partnerſhip. Lilly 45 


48, 66. 


Another againſt an Ereritoz and 
Lal concerning ae 
uly £44 5 | 


a 
t3 


De on Promitoy 
POUR and Bills of Exchange. 


05 beine, Notes 


Upon an 15 8 "i 6 
Packer, on a P2omillogy Joke dzawn 
by the Wen 3 i 1 1 


4 45 


by Aſfignees: of two. Wankrupys 
on Notes given by the Defendair: 
Servant fog the Detendant, papable ta 
the Wankrupts, ' Lill. Ent. . 
Againſt Executoꝛs on a amine, 
Note indoꝛſed to . Plaintiff,” Lil 
Ent. 44. 
On a Þ:omifſozy Note given. by 
one Partrec, on the Behalk of the o⸗ 
ther, Lill. Ent. 4 8 
By the In of an Indozſee of 


a P2omiſſozy Note :bzought again 


the Dꝛawer. Lill. Ent. 53. 
On a P2omillo2y Note againtt the 
Jndozſoz, Lill. Ent. 354 
By an Allgnee of a P2omiſſoy 
Note againſt Executoꝛs. Lill. Ent. 4 
Againſt the Drawer upon a Gold⸗ 
ſmith's Note, payable fo one 9; 
Bearer. 3 Lev. Rep. 296. Clift 912. 
Upon Note given by the Gold⸗ 
\mith's Servant. Clift 914, 916. 


On Bills of Exchange. 


Againſt the D2awer in England 
upon the Culkom, where the Defen; 
dant made a Bill of Exchange, direc- 
ted fo a Perchant af Amſterdam, fo; 
Payment of Ponep at two Uſances 
and an Half, who had not paid it; 
whereby the Bill was p2oteſted attoꝛ⸗ 
ding to the Cuſtom of Perchants, Vid, 
31, 34, 66, 6. 

The like againſt the D:awer on an 


4 Inland Bill. Clift 917, 924. 


* A Declaration upon a Bill of Er⸗ 


change againſt the Dꝛawer, ſetting 


fozth, That the Plaintiff had paid the 


Will foz the Boncur of the Jadozfo2; 


in which it is alledged, that two Bills 
of the ſame Effe were drawn, and 
the firſt accepted, but afterwards was 
pꝛoteſted fo2 Non-payment, and Judg⸗ 
ment in the King's Wench, But it 


was afterwards reverſed in the Ex⸗ 


chequer, becauſe that the Cultom was 
Upon two ills of Exchange, where 

the Plaintiff paid 45 l Current Fog: 
gliſn Poney at Iſlington to the De⸗ 
kendant, who thereupon dꝛew two 
Bills of Exchange upon one C. his 
Factoz' then reliding at Venice, àp⸗ 


8 


pointing — be pay 200 Durats 
Venice Mon ro he e Plaintiff, upon 
two Bars Age, hich was not per- 


koꝛmed either by the Faqoz at Venice, 
oz the des afterwards 'in' Eng: 
land.” Bro. Vad. 1570 
Againſt qe Djawer of 8 Fazeign 
Bill dk Exchange, bp the Perſon to 
N he tame was papable. Till. 
t. 5 Clift? 25 2245 e 75 
3 302% 


* 2 
+? 11 od ares 


wo 


15 


Agsiack the Arcopyor, 
Upon the Cuſfom of Merchants, 


where W. directed the Will to the 
vant to pay. the Plaintiff 901. 


within th2ee Days after Sight, which 


Bill the Defendant accepted, and 
pꝛomiſed fo pay. - Vid. 1). 2 Mod. 
Int. 121. Bro. Met. 7. 


The like upon the Cuſtom of 


Merchants and others uſed in Lon- 


don. Bro. Met. 27. Cl. Aſſ. 236. 2 Mo. 


Int. 112. Cl. 913. Clift 918, 920. 
The like where the Plaintiff de- 
clared upon a Cuſtom nſed between 


Merchants at A. and Perchants at 


London, upon a Fozeign Will direc⸗ 
ted to the Defendant, fo2 the Pap⸗ 
ment of Ponep at two Uſances fo 
the Merchant. at London, 62. his 
Dzder, which the Defendant ac- 
cepted. 


Citp of Briſtol, on à Bill, papable to 


the Party, oz to his Order. Clift. 


8 9. | 5.9 | | 
5 The like upon a Bill of Exchange 


from Dublin in Ireland, fo pay 1 
ight, | | 
= among Merchants touching Bills of 


at twenty - one Days after 
which the Dekendant accepted, and 
pꝛomiſed to pay, Vid. 33. Bro. Va. 


By an I ndoꝛſee againſt the Accep⸗ 


e Cin , 5. 
The like where the Dekendant re⸗ 
fuſed to accept the Bill, whereby it 
was pꝛoteſted. Vid. 69. Cl. Man, 140. 


Clift 963. o 
Mlhere the Plaintiff by his Facto2 
had deliver'd to the Dekendant's Fac- 
to: 1000 MDucats Venice Po⸗ 
ney, who gave him a Bill, directed 
to the Defendant to pay at thꝛee Uſan- 
ces, viz. at the End of th2ee Months, 
acco2ding to the Rate of Engliſh Pe⸗ 
ney; and the Defendant afrerwards 
accepted the Bill, and pꝛomiſed to pay 
the Mone pi id. 70. 
. Where the Dekendant had accepted 
a Fozeign Bill, and had not paid it. 
Bro. Red. 75. Cl. 893, 89 


4 


The like where the Defendant had 
paid Park, 
\emainder, | 


accepted the Bill, and had paid 
and pꝛomiſed to pay the 
Bro. Red. 76: Clift 922, l 


g a 


pon a Bill of Exchange againſt 
the Acceptoꝛ, who had accepted to pap 
the Ponep by a Bank Bill, and not 
otherwiſe; and a Bꝛeach aſl gun d, that 


the Defendant deliver'd a Bank ⸗ Bill 


fo the Platuti®;4n which che Deken⸗ 
dant had na Antereſt; on a Uerdig 
on: Non Aſſumpfit, and ſeveral Excep⸗ 


tions, Judgment fo2 the Plaintiff, Lut. 


277. x Ven. 64. 
55 = 


= Vid. 30. Bro. Red. 57. Bro. 
V. M. 12. 2 Mod. Int. 124. Cl. 896, 


$97. 1 | 
The like upon the Cuſtom of the 


ſaid Bills. 


ke. 


that then the ſecond Jndozſoz ſhall 


Exchange, are ſet fozth, Bro. Vad. 14. 
The like upon two Wills of Ex⸗ 
change, directed to the Defendanf by 
ns Faco2, deſiring him to pay 72 J. 
Sterling to the Plaintiff in London, 
in Conlideration' of 1071. 6s. 8 d. 
Flanders Money received at Antwerp 


_ of thePlaintiff's Facto2 fo2 the Defen- 


dant's Uſe, Bro. Va. Me. 16. _ 
The like upon two Bills of Ex⸗ 
change, directed fo the Defendanf in 
London by his Farto2, &c. which Ma: 
ney the Defendant refuſed to pay, not⸗ 
withlkanding his Arceptance of the 
| on bs . 1 
Upon a Will of Exchange again 
the Acceptoz, and a Demurrer to the 
Declaration, and a good Exception 
taken, viz. That the Acceptor is to 


pay the Bill according to his Accep- 


tance, and the Bill doth not mention any 
Time; nor is it alledg'd, that the De- 
fendant had accepted to pay the Bill 
immediately, or at any Time certain. 
Lut. C38. e 
Againſt the Defendant and his 
Dartner, (who was dutlaw ed) upon 
hee Bills of Exchange, papable.. 
double Uſance- to the 
Bearer, (the Second and Third. nat 
being paid) fo2 150 1. Sterling, &c. 
and that the Defendant accepted. 7 
firſt Bill, and ſubſcribed it with his 
own Band. Bro. Vad. Me. 12. 
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Honour of the Drawer, Acceptor or 


Upon two Wills of Exchange, the 
Defendant pꝛomiled, that if W. would 
not accept the ſaid Bills, oꝛ one of them, 
noz pay, &c. that then the Plainfiff 
would upon Requeſt, with anAverment 


of Refuſal fo accept; whereupon the 
Plaintiff pꝛoteſted, and gave the We⸗ 


_ . fendanf Notice; and the Plaintiff 

lays Special Damage fo2 not re- 
ceiving his Ponep at the Time men- 
tioned. Bro. Vad. Me. 22, 23. 


The Defendant made a Will, and 


pꝛomiſed to pay to one G. M. 02 Bearer 


44 1, fo2 Ualue receiv'd, and appoint⸗ 


ed the Papment of the Will to the 
Plaintiff; That the Defendant had 
Notice, and pꝛomiſed to pay, if the 


Plaintiff would not return the Bill. 


(2,) Whereas the Plaintiff at the 
Inſtance of the Defendant had paid 
to G. 441. fo2z Ualue recetvd, the 
Defendant underfook to pay, &c. 
(3.) General Count upon the ſame 
Bill d2awn by the Defendant ; where- 
by acco2ding to the Cuſtom ok Per⸗ 
chants, the Defendant was liable fo 
may CUR 929-77 


'A Declaration upon a Will of Ex⸗ 


change drawn by a Merchant at Leg- 
horn, upon a Perchant at London; 
wherein the Cuſtom is ſet fozth, that 
if any Perchant, &c. (foz the Honour 
of him to whom the Bill was at firſt 
payable, and had indo2ſed it to an- 
_ other) ſhall pay the Bill to the laſt 
* Jndozſee, the Will being befo2e p20- 


teſted foz Non-payment) then the 


Perchant to whom the Bill was at 
firſt payable, and who firſt indozſed 
if, ſhall have an Action againſt that 
Merchant, who at firſt took upon him to 
Wzite upon the Bill to pay the ſame, 
fo2 the Ponour of the D2awer (the 
Will being bekoze p2oteſted) foz the 


Ualue of the Will, and all Charges, 


&c. Judgment fo2 the Plaintiff af- 
Armey upon a Mrit of Erroz. Lut. 
„eee eee i 


Indozſoz. Lill. Ent. 43, 34. 


MG t a # > A "7s * w | li 1 ub 
tha the 'Y C1 nh... Ion d q ie. I I Lut. 
S en: auh - a 11 
L F4% 1 * 1 * — n , , 7 4 ** * | F 
* * : - „ al 
— 5 y * ' 
4141 


k 3 7 3 2 : ks % 
* 5 ++ C« 1 3 
4 * 


Again him Who undertakes for the 


good Condition. 


licp of Aſſurance. Clift 77. 


En a P2omillozy Note againſt the 
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Bp an Aſugnee upon the Cuſtom of 
Merchants upon thꝛee ſeveral Noteg, 
2 Mo. Int. 126. Clift 893. 
1 AG againſt 1 Com⸗ 
any | erchants upon . a Fozeign 
Vill 2 Mo. N 3 5 5 0 
By an Aſſignee againſt the Dꝛawer 
of an inland Bill of Exchange. Lill 
By the Jndozſee of a P2omilſſozy 
Note againſt Executo2s, Lill. Ent. 45, 

By the Indozſee of an Jndozſee of 


HE 3 


a P2omiſſozy Note againſt the Dzaw- 


er. Lil Ent. 10, % mn torch 45 
By Affignees-of - two Wankrupts, 
on Notes given by the Defendant's 
Servant koz the Defendant, payable 
to the Bankrupts, Lill. Ent. 14. 


Declarations upon other Py. | 
miles relating to Merchants. 


An Action founded upon a Will of 
Loading againſt the Paſter of a Ship, 
wherein the Plaintiff had put on 
Board diverſe Mares, &c. at L. be- 
yond Sea, to be carried direcly to 


the City of London, which the De⸗ 


fendant p2omiſed to do fo2 the 
Freight, and to deliver the Goods in 
But foz want of 
due Care, the Defendant had ſpoiled 


the Goods, Clift 37. 


That the Defendant. in Canſidera- 
tion of 31. 12 8. by a Policy of Aſſu- 
rance, undertook to allure. the Plain⸗ 


tiff's Ship, Tackle and Furniture, to 


the Ualue of 100 J. Vid. 26. 2 Saund. 
200. 2 Mo. Int. 59. 


The like of Goods, Vid. 48. Cl. 
Aſſ. 224. Bro. Vad. Me. 27. Bro. Met. 
37» 44. | | ; 5 5 5 8 

Againſt the Allureds upon a Po- 


„here there was a Diſcourſe be⸗ 
tween the Plaintiff and the Deken⸗ 


dant concerning a Ship and the 
Cargo thereof; and it was agreed be⸗ 


tween the Parties, that the Defen- 
dant . ſhould. have the Ship to his 
own Uſe, and ſhould pay the Plain- 
tiff all Sums of Ponep as he had 
laid out about her, and the Plaintiff 


| Hould have all the Goods which he 


had bought in the Uopage to his own 
Liſe; and both Parties recipꝛocally 


pꝛomiſed to perfozm the Agreement, 


which the Defendant had not done. 


3 Lev. Rep. . in 
p, and it was 


a ſixt art of a Shi 
agreed hat the Defendank would ſell 
all his Intereſt, & c. tothe Plaintif 


% gr 4, If : 
d n a 


—— 


and that the Bale thould be in Wri- 1 
ung 2 the Plaintiff ſhould / POOR OS Fg ape oh ol 
| | Upon Promiſes relating to Stocks. 


ay 600 1. and ſo mc2e 02 leſs accoꝛding 


fo that Rate; and the Plaintiſf paid zol. 


befo2e-hand, and the Action b2cught 
fo2 the 201. the Agreement never 
having been reduced into Writing, 
3 Lev. Rep. 2316. Big. 26h 
Upon a Special Agreement, in 
Conlideration that the Plaintiff would 
buy and ſell Wares and Perchan⸗ 
dizes foz the Defendant beyond Dea, 
the Defendant p2omiſed fo accept, and 
pay any Bill of Exchange d2awn upon 
him by the Plaintiff, ſo that the Po⸗ 


ney did not exceed the Dum laid out 


by the Plaintiff; and the Defendant 
did not accept ſeveral Bills, but they 
were pꝛoteſted; and an Indeb. Af. fo2 
$0721. 78. 2d. and à Quantum Vale: 
bant fo2 Goods ſold and deli ver d, and 
à Quantum Meruit foz Wozk and La- 
bout, CAI. 5 %%... 
J Conlideration that the Plain- 
fiffs would retain the Defendant foz 
their Facto2 to ſell Slaves, and divers 
Commodities at Virginia; the Defen- 
dant p2omiſed to give a juſt Account 
of the P2ofits of the Woyage, Bro. Va. 
o REBT 21409 
An Tndebitatus Aſſumpſit fo2 the 


Hire of a Bop; and a ſecond. Count, 


that in Conſideration that the Plaintiff 
had lent. to the Dekendant a Bop foz 
the Vire of zo s. that the Defendanf 
pꝛomiſed to pay, &c. a Third. That 
in Conſideration the Plaintiff had 
lent the Defendant a Yoy,. the Defen- 
dant p2omiſed to pay ſo much as it 
was wozth. Clift 989898. 
Againſt a Pater of a Ueſſel by an 
Executo?, foz Wages fo2 the Service 
of her Pusband's. Apprentice in a 
Vopage to the Eaſt . Indies. Lilly s Ent. 3 3. 

Wy a Paſter of a Uellel foz Freight 
onlp. Lilly's Ent. 544. 


Wp the Walter of a Ship'fo2 Freight 


and Average. Pill. Ent. 3 3. ; 
By Executozs againſt a Paſter of 
a Ueſſel fo2 Goods franſpozted by him 
from Guinea to London. Lill. Ent. 26. 
Againſt a Partner of a Ship foz 
Repairs, and foz the Maſter's Salary; 
EDU 25 ff are; 09 05 
Jn Conſideration that the Plaintiff 
would permit. J. his App2entice to 
a Uopage as a Ship- Wright with the 


Defendant being Paſter of the Ship, 


the Defendant undertook: to pay the 
Plaintiff 38 6. foz every. Month, and 
b2ing back the ſaid J. at the End of the 
Uopage. Bro. Red. 7 i 54 
. A Declaration foz a Salary in pi- 
loting a Ship; and a Quantum Metuit 


fo2 the ſame. Clitt git; 912: 


Foz Wozk and Labour, in buying 
Dea. 
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and ſending over Perchanvizes beyond 


„ FTP 


On a Special Agreement in WMri⸗ 


ting to transfer Stock in the Bank ok 


England. Ley. Ent. 27). 
Upon a Ne Contract to deli⸗ 
ver 3001. third Subſcription - South- 


og Stock to the Plaintitf. Lill. Ent. 5 


Another by an Executrix fo2 not tranſ- 
kerring South-Sea Stock. Lill. Ent. 42. 


Upon By-Laws. | 


Upon an D2dinance oz By-Law of 
the Company of Cooks in London, fo2 
refuſing to take the Livery. Clift gor. 

Upon a By-Law of the Felt-makers, 
foz ſeffing up as a Paſter-Wozk- 
man befo2e he had made thꝛee Hats oꝛ 


Jelts, and offered them to the Nie 
of the Company, purſuant to their 


By⸗Law. Clift 901. 


The like by the Felt makers foz 
taking two 1 confrary to 


one of their By Laws. Clift 902. 


Promiſes relating to Land. 
The Plaintitf being a Cuſtomary 
Tenant, with others fo2 Lives ſuc⸗ 


reſſively, where the Cuſtom of a Pa⸗ 
no2 was, that the firſt Perſon named 


in the Copy ſhbuld ſurrender to his own 


Uſe, and to the Uſe of two others named 
by him; in Conſiderafion that the 
Plaintiff fo2 12 d. in Pand paid, and 
50 Quarters of Salt to be deliver d, 
had undertaken to ſurrender the Cuſſo- 
mary Lands to the Uſe of himſclf, and 


two others named by the Defendant, 
and had pꝛocured a Court, Vc. © The 


Defendant p2omiſed to appear at the 
Court, and accept the Eſtate, and de⸗ 


liver the Salt at ſuch a Time. That 


the Plaintiſf had pꝛocured a Court, but 
_— Defendant did not appear, Wi. 
„ c 74.7 0 OTE E LY 


In Conſideration that the Plaintiff 


would ſurrender Cuſfomary Lands to 


Yeirs, the ' Defendant undertook to 


the Uſe of the. want unvra his 


pay the Plaintiff 20 1//within a Month 
after the Surrender, 1 Brown. 54. = 
Brown, 4. APPL r 5 E921 


In Conſideration that the Plaintiff 
would p2ocure 


tain -Cuſfomary Lands, and would 


diſcharge the Defendant from an A- 


cement made between them, the 
efendant pꝛomiſed to pay the Plain⸗ 


tiff 100 5. 2 Brown. 3, 4. 


Mhere the Defendanf fold Cutto⸗ 

mary Lands, and had underfaken to 

* the Plaintiff a fuffitient- @ur- 
6 8 


T7 render 


pꝛocure J. S. his Son to make 
att Aſſurance to the Defendant,” of cer- 
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be paid upon an A 


aͤgrerd fo make the 
ay 0 


PLEAML IS 5 


Where the Plaintiff bought Lands 
of the Defendant, and the Defendant 
p2omiſed him to make a ſufficient 
Eſtate therein, within fuch a Time, 
x Brown. 29. | | 


' Where the Plaintiff fold Lands to 


the Defendant foz 200 l. and in Con⸗ 


ſideration that the Plainfiff undertook 
to make him an Aſſurance thereof, to 
be deviſed by the Defendant, the De- 
fendant p2omiſed to pay him 100 l. at 
the Time of ſealing the Conveyance, 
and another 1c 1. at ſuch a Feaſt, and 
to give him a Yozſe of tx 1. Ualue in 
Part of Payment, Bro. Red. 24. 
Where the Defendant, in Conlidera⸗ 
tion of Money paid, and annually to 
nan kurance. pꝛomiſed 
to make the Plaintiff a good and legal 


Conveyance of the Lands in Fee. 


Rob. Ent. 72. 


Ja Conſideration that the Plaintiff 
had demiſed fo the Defendant Part of 
his Mouſe, the Defendant p2omiſed. 


to give the Plainti uarter's War- 


ning, oz otherwiſe to give ; l. upon 


Demand, Cl. Man. 126. J 
WMhere the Defendant demiſed fo 


the Plaintiff a Panoz which he could 


not have demiſed. Cl. Af. 209. 
- Where the Defendant agreed fo ſell 


the Plaintiff an Youſe, and under- 


took to keep the Plaintiff indempni- 


fied in pulling down, and laying fo 
the Gzeund the Youſe, and one R. B. 


bꝛought an Action of Treſpaſs, Clift 44. 
Where there was a Diſcourſe had 


between the Plaintiff and Defendant 


concerning a Demiſe ; whereupon ſe- 
veral Agreements were made, which 
the Defendant had not perfo2med. 


Tho. 23. 2 Brown. 2. 


Where the Defendant pzomiſed that 
he would not aſſ;gn, and would lay the 


Dung upon the PÞ2emilles, and bꝛoke 


his Contract. Clift 43, 4). 


In Conſideration that the Plaintiff | 


had ſurrendered a Shop fo the Defen- 
dant, the Defendant undertook fo put 
the Plaintiff into quiet Poſſefſion info 


another Shop of his, o2 fo paz 
| Plaintiff 201. x Brown. 25. pay the 


That in Conſideration that the 


Plaintiff would aſſign a Peſſuage, 

and his Eſtate and Intereſt therein 
to the Defendanf, he pꝛomiſed to pay 
450 l. Clift 4. | 


In Conſideration that the Defen- 
dant had received the Pots of Lands 


belonging to the Defendant and his 
Diſters, and had never deliverey 
them an Account, he pꝛomiſed to 
pay the Plainfiff 40 l. as a Recom- 


pence foz his Part. 1 Brown. 35 
Defendant 


_ Upon a Diſcourſe, the 
Plaintiff a Leaſe 
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render therein within ſuch a Time. foz Years under ſuch'a Rent ; and in 
| - Conſideration thereof, and that the 


Plaintiff. would accept the Leaſe, and 
pay the Rent, the Defendant paid the 
Plaintiff ſix ence in Part, and pꝛo⸗ 
miſed to make a Leaſe af ſuch a Feag, 
o2 to pay ſo much Poney as would make 
that ſix Pence ten Pounds, Han. 55. 
The Defendant ſold a Term in 
Lands to the Plaintiff foz Poney paid 
in Yand, and the Reſt to be paid; 
and the Defendant in Conſideration 
thereof, undertook and warranted the 
P2emiſſes, containing thꝛee hundzed 
_ to yt the 5e 5790 of 41. 
r Acre, whereas the P2emilſles were 
— of ſuch a Ualue. Rob. Ent. 3z. F 4 
- Jn Conſideration that the Plaintiq 
would accept of a Demiſe of the we, 
fendant of a Peſſuage. out of Repair 
under ſuch a Renf, the Defendant 
underfook to repair the Pefluage with; 
in eight Ponths. Rob. Ent. 10. 
In Conſideration that the Plaintiff 
being the P2opziefo2. of a KRecozy, 


would Demiſe to the Defendant 3 


Pefluage, and Lands diſcharg'd from 
the Payment. of Tithes, the Defen- 
dant undertook to repair the Peſſnage 


during the Term; and at the End of 


the Term to leave it in good Repair. 
Wi, Edt.39,793 57% wb 38 
In Conſideration that the Plaintiff 
would permit the Defendant to hold 
Lands foz thzee Years, the Delen⸗ 
dant undertook fo pay z s. 6d. yearly, 
belides the yearly Rent. x Brown. 81. 
Where the Defendant was poſſeſſed 
of Lands, in Conſideration of Money 
id, and of a yearly Rent to be paid 
the Plaintiff, undertook. fo let 
Lands fo2 four Years, if A. ſhould 
live ſo long, Vid. 96. Rob. Ent. 
109. 3 o oat 
_ Where the Dekendant koz 401. in 
Yand paid by the Plaintiff, undertook 
to deniſe the Pano2 and Lands to 
the Plaintiff . foz the Term of ten 
Years, under an annual Nent. Pl. 
The Defendant claiming à Title 
to Lands in the Poſſeſſion of the 
Plaintiff, which the Plaintiff had till 
ed and ſown, in Conlideration that the 
aintiff, at the Jnffance of the De⸗ 
ndant, would deliver up quiet Pol⸗ 
feſfion of the Lands, the Defendant 
undertook to pay the Plaintiff all the 
Erpences which the Plaintiff had 
been at, in and about- killing the 
Lands, without any expzeſs Lime of 
Aſſumpfit ſoz Rent. Clift 4 
An Anion upon the Caſe fo2 Rent. 
that in Conſideration. chat the Plein 
would permit t Defendant in een, 
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( £2 
Upon a Diſcourſe to perfo2m an 
Agreement to pay 8 |. foz building an 


aſe, but doth not aver that he hulit 


1 nog that he was hinder d by the 
fendant ; and therekoze held ill. 2 
aund. 345. . 
Where the Defendant upon a De- 
miſe of Lands pomiſed, that the 
Plaintiff ſhould not be ejedrd within 
the Term. Cl. Man. 78. 


4 


Fo2 not perfo2ming an Agreement 


as to the Delivery of a Pefluage, and 
Lands f 
Clift 40, 44. 


Fo2 not perfozming an Agreement, 
as to 


baing and thzow down Stones there, 
in der to make a Stone wall. Red. 
Vecl. To TF. +: $44 

— Where the Plaintiff bought Lands 
of the Defendant, and the Defendant 
undertook to enfeotf the Plaintiff with- 
in ſuch a Time, which he had not 
done, but within that Time fold them 
fo A. and enfeoffed him thereof, Raft. 
Ent. 6, 685. Vet. Int. 48. 
\. Fo2 an Executo2 where the Teffa- 
toꝛ was polſeſſed of Tenements fo 
a Term of Pears, and of Goods in 
a Pelluage; and upon a Diſcourſe, 
the Defendant, in Conſideration that 
the Teſtato2 had underfaken fo 
convey the Eſtate ta the Defendant, 


and to leave him the ſeveral Lands 


at ſeveral Tames, and the Youſes re- 


paired, underfook fo pay the Teſtatoz 


Hern 66. | 
Jn Conſideration that the Plaintiff 
demiſed to the Defendant a Cloſe of 
Land, fo have Half the Co2n foz thzee 
Pears, the Defendant undertook that 
he would pearly ſow the Cloſe, and 
render Half the Co2n: Breach, that 


500 l. 


the Defendant the fürſt Pear leff two 


Acres unſowu. Hern 94. 5 
here the Defendant was ſeiſed of 
Cuſtomarp Lands foz Life, ſold che 
77075 his Eſtate therein, and the 
attle and Goods, and undertook to 

_ canſe a ſufficient Eſtate to be made 
to the Plaintiff in the Lands, and to 
deliver the Goods, Raſt Ent. 7. 


Upon Promiſes relating to Indemnity. | 
Where the Defendant agreed to ſell 


to the Plaintiff a Pelluage, and fo 


indemnify him in pulling down th 


The Defendant bought a Com of R. 
ors R. would not deliver unleſs the 


of the Poney at ſuch a Day, 


Lhe 
Defentant did not. pay the 


ermikting the Plaintiff to enter 
inta 152 Defendant's Kands, do 


1 Brown. 68. 


The like 
i 


ainfiff would pꝛomiſe the Payment 
Poney at 


the Day, upon which the Plaintiff 


was th2eatned to be ſued, and was 
fo2ced; to pay the Money, 1 Brown. 32. 


The Plaintiff and Defendauc be- 


came bound with J. the Defendant's 
Father fo2 the Debt of | ——, Jn 


Conſideration that the Plainfiff had 


lald to the Defendant certain Cattle 
at ſuch a Pꝛite, the Defendant 'p20- 
miled to indemnify the Plaintiff f2ont 
the Debt; which was not done ; by 
which the Plaintiff was ſued, and com; 


pelled to pay the Debt, with Cofts of 


Sint. 1 Brown. 40. Raft, Ent. 12; 
The Plaintiff, at the Inſtance of 
the Defendant, became bound with 
him fo2 a Sum of Poney, and the De- 
kendant undertook to indemnify him; 
which he did nof do; by which the 
lainfiff was fued upon the Bond in 
he Common Pleas, and compelled 
to pay 20 l. in Diſcharge of the 
1 Brown]. 2409, 
The Defendant was in P2iſon upon 
an Execution in N. and the Defendant; 


in Conlideration that the Plaintiff 


would become bound fo2 the Debt and 
Damages, to diſcharge the Defendant 
gut of P2ifon, he underfook to in- 


demnify the Plaintiff therefrom; which 
he did not do; by which the Plaintiff 
to avoid the Charges of a Law-Suit, 


paid the Poney. 1 Brown. 14. CLAM 
215. | ſe VVV 


In Conſideration that the Plaintiff | 
Behndant ſhould 


conſented, that the D 
defend A Suit in Ejegament in the 
Plaintiff's Name, he undertook to in- 
demnify him from all Damages to be 


adjudged againſt him, and the Plain- 
tiff was taken in Execution, an pald 


bg 


Cofxs, &c. Tho. 12. © 355 530k 
In Conſideration that the Plain⸗ 
tiff became bound with the Defen- 
dant fo2 8a l. the Defendgnt pꝛomiſed 
to indemnify him which he did not, 


19 l. fo2 Damages, Expencee, and | 


- 


bp which the Plainfiff was taken upon 
an Dutlawry, and was compelled to 
pay the Ponep, and ſeveral 'Sums of 


BELL in defending the Suit. Bro: 
of Bok 209 09 HR 4 WR 500 
The Defendant' became bound to 
the Sheriff fo2 the Appearance of the 

laintiff, who did not a 

fendant in Conſideration of '50 8. in 
Hand paid by © unt & 
took to indemnify the Plaintiff from 
the Bond; which he did nof do; but the 


Sheriff ſued. the Plaintiff, and ha 
Exetution againſt him. Rob. Fae 5 


The Defendant Undorfook to in- 
demnify che Plaintiff from any 
Trouble from taking a Diftreſs, C 
e N r ern 


The 


5 . 


Debt. 


pear, and the 
the nt, undex- 


70. R. 39. Red. Decl. 59, 


n 1 - 
2 Rn 
— — — — 


0 
E * = . — SY F<, 
SIA LET SCE IR, — 


— — 


* = ay ET ha, — oh : 
EE » * = " — — 3; — 
: 2 © : 2 — 2 4 2 2 l 3 - _ - \ _ 5.00 
* ! „ .... ð v ⅛˙Ü6—— 7˙»- 7Ü˙w¹ R — =_ 
6 . - — pt > . __ — Ta” 5 * 2 n = - | = > 
«i - * * . — r > 1 _ ALS yu A” WF: * — 2 - _ =. Io 
| . a - : : i — : 5 ; 7 — 5 — . , 3 - * — I — — 
4 3 * 2 ? : , 3 , — EGS fe _ TS -” oO — IF > 2 ) — > — . F —U— — — . 272 — 
a : 2 * — 74 tft * for l 2 — 2 1 e — SIS __— p . Y Sv * S — bh — <> — 2 — - 8 — . 
— 5 i | + | "3 : 2 = w—_  —— YG nate HT * 4 » ba \ N — — 2 — rr N "a = = p _ FX OY 
. 0 2 1 * — 3 2 2 12 — — —— — 4 — - — — E : RE oo 2 SST : — = ry 

. — - 4 44 — x Pom 9 Ares 6 . 8 n= * - — 2 2 22 — awcr_on —— — — — 4 — - . 25 | == S = | — ba | _ 

— ED 4 rc ” * 1 r — — 2 — — ——— 2 — r 7 — - 2 — + i". MS — 8 : > — — 9 

. l F us — Oh Ab Y 4 bg © i” 7 : — — — = — — — we >" - - rm te . a —— == g 2. — 5 - - — — 

ny e 77. . tl ie — th r — 244-946 12 — — FP — : = — — — — . kar > 6 Pn = : | = _ 

* - : — r * * — — 2 — 5 . 5 - . * = 8 8 — * — 2222 ar” bo na ra . — —_— : \ — — 9 

: — : . 1 8 22 :.... oo: rn rehey  enACIT 2 . — — — — — — — — DE" ' Roe N 7 - — l * rr me * a - — 3 

= 2 — — — . — — 5 E * t! - 6 , - « — — 2 .« — < Y — CIO. - * N 7 3 — - > G : X o 
0 2 — > * 8 „ — be. 1 2 = * ys * 1 r . A — = — — — — — 2 - — | — = _ = | 
p : 7c 2 . _ = . — — A r FO Ee _= — — = = == - | — 
2 2 th 2 8 F I + * * 0 — i PIE —ͤ—ñ— ——— — — — — — 5 5 5 * : : Z | : . — . | | | | | | | | | 
— — * — — — — 2 4 — — -4 — 4 — — wy —— Des Ar on 4 — — * — - — » — Sts — — — — — — ww 4 4 FIGS" . — = 
= r ——ů— — — —ges cg ——_— —— ̃ ̃ — inn nm 3 — — — a IE . ᷣͤ 8 — — — - — — — — — — | | ' — | — — | | - . | — 
— 5 — . —̃ — EE i TW ISS EE Dr — —— — — < — — = — — — ha, . . — = 3 a - * * 9 ITT ö — _ : 1 - 0 * rt "I 
— _ A —— — .. ,, ——. yn A NY — —— — — — . 2 — 9 SE 7 , — ——— —ůů 5 m , , N EEE — . : . r ewe > - - e : - $50 1 **— dons - >> E Sz 
wo K . <a Ieng — * — — — "a — 3 . 1 2 * — — 5 — A 2 > EEE SES Wines — A nec. ac n 2 8 —.— — A —— — bY — = — _ 2 - ; \ | Inge = | | | — = | * | 
— — — a =Y — — — — — — — Ear 8 — : — Tae. I as. rap —— — — . - — r 1 —ů — ww,” > = 2 £ — — — 7s IT ASS 5 re r p .. ont CARERS arg tn ne, 2 — 
— . ——— —— Lai ; : ” * 3 EI TO — —— 2 — — — = 3 — — 2 — en ne — — y — a - — — = — — - ee Cor —ę— — — — — n * - wo — Here ö T Soo? 2 V » — "RE * * — — - = 7 — a0 
a . 2 e my — n — — 3 = — ” - , — — — — o — — — 4 = —— 2 1 * — . . — ” 1 1 r _— N 7 wo r * . „ A — „ 2 at — wo * 5 - — ; = : : | _ ; —_ 4 2 "RE _ 
— 2 —— : 2 - - — —— — — 7 + — — — ny — — 1 2 9 "2" Ao rd — IE n =" — 0 - * e > — - Sane; — 1 a EU == == * . pr 
— — — 2 — 2 WES < ” — er — . — — — od — — — 6 — 4 — — — — — T9 1 5 Ie,” —_— __ 9 F 4 Eee ” 18 * p 0 . „ * * « 4 & —_— J 23 * * ne Oe —— = - — P . = -; * — ; 
> og # — — —— —— — — — 2 —— * Ps ä 25 r 8 . rn EW. : 4 " 0 tr os S E I. . ts . . — — —ͤ—„— — — 
— — 2 " — — - r — oy ks ns — —— ne ewe — =o — ES 29ng — * IR | | 75 : 5 1 : LD St : - 
Ss — 50 c _ IRE 2 —ů — —— ; — . — EIS Es — e v b = 85 ou _—— + - - 8 * . ̃¼ . 7˙——— 3,5 7 - pa 
—— PIO ——— EL r — - — wp * 28 1 + _ — 5 1 pv . — þ — re tr Ae re entre Dis rot A EG, g W TIM N | r =. — — = — — 
-< — — 8 2 — q 4 —— ; "v6 r —— : | - — | 2 — 
— — — AD. 5 , ents —ᷣ—-— br KY — —— - _= * * — ns I. =? thy * 2 = 
— ” 1 ad 4 — >> . OS — — 9 — 
333 — Ne 22 —— ——̃ — 8 W TR. N 
bs — - — N — 
— err — eenes 
2 2 4 «4 


— 
. 
2 — 
—— 


— — — 
2 

— 

— ” — —ẽ 


1 — 
—— — — ON MM 
—__—_— WE PE VEE IT 


U 
an 


n 


et. 


47% References to Precedents 


The Plaintiff was bound for the 


Appearance of the Defendant at the 


175 ons, and the Dekendant undertook 


o indemnify the Plaintiff, &c. Cl. Af. 


„216 : h 


E. recovered a Judgment in an Ac- 


tion of Scandal, and had 4) 1. Da- 
mage againſt the Plaintiff, who was 
pꝛoſetuting the Defendant, Bꝛother 
of E. in an Action of Treſpaſs; and 
the Defendant in (Conſideration of 
16 J. paid him by the Plaintiff, foz the 
Uſe of E. and that the Þlaintiff would 
not further pꝛoſecute his Suit againſt 
the Dekendant, he undertook to in⸗ 


demnify the Plaintiff from the Da⸗ 


mages recover d againſt him by E. 
which he had not done, but E. took the 
lainfiff in Execution upon the ſaid 
Rob. Ent. 106. Ge bi 

The Plaintiſf at the Inſtance of 


the Defendant, became bound with 


him fo2 a Dum of Ponep, and the De- 
fendant p2omiſed to indemnify him, 
which he had not done, by which the 

laintiff was arreſted, and held in 
Tuſtodp till he gave freſh Security 


foꝛz the Debt, and was compelled fo 


Bro. R. 27, 


pay all the Coſts, Han. 45. The like 


RK. was indebted to N. in 101, tos; 


In Conſideration that the Plaintiff, 
at the Inſtance of the Defendant, be- 
came bound with R. fo N. in 201, foz 
Payment of the ſaid x01. 108. the 
Defendant pꝛomiſed fo indemnify the 
Plaintiff which he had not done, by 


ln 


pap 231. in Diſcharge of the Bond. 


Bro. Vad. 4. ego dF: of | 
Foz that the Defendant had not diſ- 


charged the Plaintiff from the Pay- 


ment to E. D. fo2 the Feeding of 


Sheep, which the Defendant had ſold 
the Plaintiff, &c, Cl. Aff. 208. 


The Defendant had not indemni- 


flep the Plaintiff fo2 being Bail, 
TEY SY $1 Bos | 


* Where the Plaintiff at the Defen- 


dant's Requeſt had become bound with 


him foꝛ the Payment of x01. which not 
being paid at the Day, the Plaintiff 
was ſued upon the Bond; pending, 
which Suit, the Defendant, in Conũ⸗ 


deration of. the P2emiſſes, p2omiſed 


to indemnify the Plaintiff; and after⸗ 
wards Judgment was obtained againſt 
the Plaintiff, and he was obliged to 
pay the Ponep. 3 Brownl. 77. 
here the Plaintiff had become 
bound to the Sheriff, foz the Appear- 


ance of one C. at the Suit of the De- 


fendant, upon an Attachment of 
Pꝛivilege, and the Sheriff was amerc d 
fo2 want of an Appearance; and the 
Defendant in Conſideration of 405. 


_ undertook to indemnify the Plain- 


i 


that the Plaintiff would be 
undertook fo give the Plaintiff z01. if 


which the Plaintiff was compelled to 


tiff from the Bail-Bond. 3 Brown! 


103. 


_ Where the Defendant, in Conſide; 


ration that the Plaintiff had* becom 
bound fo2 the Defendant's Debt, he 
undertook to indemnify the Plaintiff 
and his Goods were taken upon'a x; 
fa. .... 
That R. was arreſted by a Plaine 
in the Court of the Tower of London, 
and the Defendanf in Conſideration 
his Bail, 


he ſhculd be damnifed; and the Plain; 


tiff after Judgment was taken in Ex; 


ecrxtion, and kept in Cuſfody till he 
patd the Money. Hern 121. 
That T. demiſed Lands to the 
Plaintiff fo: a Term of Years ren, 
d2ing Rent, and the Defendant; in 
Conlideration that the Plaintiff would 
allign the Term to him, undertook 
fo pay the Rent, oz to indemnify the 
Plaintiff from; a B2each, that 
the Defendant had not paid the Rent, 
noz indemnified the Plaintiff, who 
was fo2ced fo pay the Ponep, without 
alledging any Suit. 3 Brownl. 51, 
In Conſideration that the Plain⸗ 


tiff being Under-Sheriff, who en⸗ 


deavour'd to execute a Writ of Ca. 
Sa. the Defendant undertook to give 
him 51. and fo indemnify the Plain- 
tiff, who arreſted the Party, and car 
ried him to the Youſe of Commons, 
and he was there diſcharged, and the 
Plaintiff was obliged fo lay ont ſeve⸗ 
ral Sums of Ponep thereon, Hern 
120. n 


Declarations in Actions upon a 
Fo ſelling Cows warranting them 


fo be ſound, and big with Calf, where- 
as one of them was Barren, and the 


other had only thzee Tetes, 1 Brown. 


15. 5 5 3 
The like of Sheep. 1 Brown. 3ö. 
Cl. Man. 111. Tho. 40. Cl. Man. 145. 
The like of a Pozſe. Vid. 10. Pl. 
Gen. 18. Han. 84. Tho. 30. 2 Mod. 
Int. 89. Ra. Ent. 9. Vet. Int. 19. Reg. 
108. Hern 223. EH, 


The like laid thzee Manner ol 


Maps, viz. 1, Foz that the Defendant 


fraudulently ſold a founder'd Mozſe to 
the Plaintiff; amrming him fo be 
found. 2. Foz that the ZDefenvant 
fraudulently fold another Yozſe to the 
Plaintiff that was lame, warranting 
— to be ſound. 3. Foz that the 
Defendant pꝛomiſed foꝛ ſuch a Peice, 
to ſell the Plaintiff- another Pozſe 


deteitfull y 


without any Infirniity, and falfy and 
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"eceitfully delivered the Plaintiff a 
founder d Yozſe, Clift 932: 
Foz ſelling Yarn, warranting it fif 


to make Cloth, which was nat lo, x 


n. 15. KF 

The like of Wool in the Fleece. 
Clift 934. * 

Fe] "felling the Cow of another 
warranfing it to be the Defendant's 
own. Tho. 40. 5 IR oy | 
The like of a Yoſe. Clift 933. 
r | | 
ol Foz warranting Butter and Cheeſe 
to be good, which were not ſo, Clift, 


935. | 7 
The like of Mops, Ibid. 
Lhe like cf Wine, Clift 938. 
Tͤhe like of Tool and Cloth want⸗ 
ing Meaſure. Tho. 34. N 
The like of Paper. Bro. Red. 18. 
The like of Timber. Bro. Red. 80. 
The like of Palt. Ra. Ent. 9. Reg. 

111. Uh, 1 5 
Foz warranting Sacks of Mool 


to contain ſo mucy. Dig. 179. 13 H. 


 Fo2 warranting a Yozſe hired fo be 
fit fo: a Journey, which was unable 


to perfozm it. Hern 169. 1 Brown. 38. 


Declarations in Actions of De- 
EY . 


Fo02 ſelling the Plainfiff a Cow of 


another Perſon, 1 Brown. 25. Hern. 
102, 22 4. Aſh. 35. : 
The like of a Yozſe of another ex⸗ 
changed with the Plaintiff, which the 
Defendant p2efended was his Dwn; 
- Clift-9 0; Hem T9. 
Foz Wool bought of the Defen- 
dant by the Plaintiff, and ſold fo an- 
other Perſon. Pl. Gen, 14, 19. Ro. 
Ent. 29. 5 


Wargain concerning Cubit-Wood, 
' Clift 96. 


Foz Weteit, in not perfo2ming a 


l The like with falſe Carvs, Tho. . 


Againlt a Butcher fo2- felling Tal⸗ 
low dy falſe Weights. Han. 32. - 

Againſt the Defendant foz ſelling 
with falſe Peaſure. Tho. 25, 


= Againit a Bargeman who had 


Malt delivered him to carry, and did 
not deliver fo many Nuarters as were 
delivered by the Plaintiff, Ro. Ent. 


Fo? falfly pꝛeſenting a Fac by the 
Jurozs to a Mano2 Court, by which 
another was admitted, and the Plain- 
fiff was fraudulently depzived of his 
Bargain. Bro. Red. 17. 
Upon a Sale of Barley, affirming 
if fo be fif to ſow, and delivering 
Barley Mow⸗burnt. Clift. 935, 


02 ſelling cozrupt Herrin 3. 8. 
. 


1 8 
Fo2 a Bꝛewer againſt a Palller, 


' foz ſelling bad Balt. Aſh. 36. 


delivering Part thereof mird with 


Foz ſelling the Plaintiff dar, and 
Rofin, D 


yer 75. 


Againſt a Goldſmith who ſold the 


Plaintiff a Saphire foz a Diamond, 
Hern 100. | Ee E- 


Declarations againſt Attornies for 
undue Practices in their Imploy- 
ments, 


\. Againſt an Aftozney who acknow- 


. ledged Satisfaction upon a Judgment 


in Debt without a Warrant, 1 Brown. 


26. Ko. Ea 


Foz making a Bond to the Plain⸗ 5 


tiff by a falſe Chaiſtian Name, x 


Brown. 27. 


That the Defendant pzocured Pen 


unknown to become Bail fo: W. by. 
fiditious Names, wherehy W. was 
ſuffered. to eſcape, and the Plaintiff 


lolt his Debt. I Brown. 32 
Jo | malitiouſly. p2ocuring the 
Plaintiff to be outlawed in the King's 


Wench: and taken thereupon. 1 Brown. 


Foz plaping with the Plaintiff at 
Yazard with kalle Dice, and an Indeb 
Aſſumpfit ſoꝛ Money had and recetv'd, 
2 Brown, 14. Cl. Man, 123. 


Againſt an Attoznep who appear d 


without a Warrant fo2 the Plaintift 


fo an D2ginal without Pꝛoceſs. 


Cl. Af. 286. Hern 145, 180. Aſh, 


38. : | 
Againſt an Attoznep ko: ſuing out 
a Ca. Sa. without a Marrant. Bro. 
Red. 47. $2 * | 5 

The like upon an Exigent, where 
there was a Declaration and a Judg- 


ment in Debt by non ſum informatus, 


and the Boney paid by the Plaintiff, 
and a Ucrdict fo2 the Plaintiff in this 
Action, and an Oblervation that the 


Judgment was arreſted, Ro. Ent. 15. 


Hern 143. 5 


The like againſt an Attozney who 
made a Default, whereby there was a 
Judgment againlt the Plaintiff, 2 


Inſt, Cl. 184. 
The like where there was an Out⸗ 


Bora after Judgment. Rob. Ent. 


N . 

Againſt an Attozney who toze and 
obliterated a Bill delivered to him, 
whereby the Plaintiff could not recover 
his Debt. | Cl, AM. 259, Aſh. 16. 


6 E Again 


Vekerentes 


; 
Ya. 9 — r be 


to Þ 


:ecedents 


Againſt a Chief Clerk of the King's 


Bench, who appear d foz the Plaintiff 


o , 


upon a Latitat without a Warrant, 


' whereupon there was a Declaration, 
and Judgment. Bro. Red. 12. 1 
Brownl. 195. * = 

Againtt an Attozney who took Fees 
fo2 entring ſir Illues upon Recoꝛd, 


who entered but five. x Brown. 33. 
Againſt an Attozney, who cauſed 


the Plainfiff to be taken in Execution 
at the Suit of T. without his Con⸗ 
ſent, and knowing the Plaintikk to 
have a Releaſe, 1 Brown. 78. 
Againſt an Attoznep who recovered 
againlt the Plaintiff at the Suit of 
H. and ſued out a Fi. fa. thereon, af- 
ter an Agreement made, by the Plain⸗ 
tiff and H. 1 Brown. 85, 
Againſt an Atfozney, who in Con- 


_— -fiveration that the Plainfiſf would 


ſoned. 


ſhould not be given. 
Againſt an Attoꝛnep of the She- 


give him a Warrant of Attozney to 
confeſs Judgment, undertook that the 
Plaintiff ſhould be acquitted, where- 
as he was taken info Cuſtody there- 
upon by a Latitat. Tho, 21. 


Againlt an Attoꝛnep who connter- 


feited a Writ of Latitat, whereupon 

the Plainfiff was taken and impzi⸗ 

ne „ | 
By the Sheriff againſt an Attoz⸗ 


nep, who counterkeitted a Marrant 


upon a Writ of Capias. Bro. Red. 


1 1 
Againſt an Attoꝛnep who pꝛocured 


a Judgment to be ſigned upon a 
Poſtea, and ſued out a Writ of Fieri 


facias againft- the Plaintiff befo2e the 


Time expired; that the Plainfiff 
ſhould ſhew Cauſe why Judgment 
Tad. 83. | 


riffs Couit cf London, who did not 
pꝛoſecute a Plaint againſt J. at the 
Suit of the Plaintiff, ſo fo2 want of 
a Declaration J. was diſcharged, 
Vid. 16. OY 

The like againſt an Atto2ney, by 
which the Defendant recovered upon a 
Non-prols againft the Plaintiff, Cl. 
Aſſ. 278. 


Againſt an Attoznep who p2ayed 
an Imparlance to Debt upon a Bond, 


without entring the Condition foz the 
ih Plein of Covenants, whereby 
e 


59. Hern 197. 


Againſt an Afttozney who ſued 
out an Exigent in Debt, and delivered 
no Pꝛoclamations to the Sheriff. 


Vid: 53. Hern 200. 
Againſt an Attozney who took the 


Plaintiff in Execution upon a Judg- 


ment on a Non-proſs after a, Releaſe 


| ſealed fo him by the Defendant in the 


Acton. 
2 


Bro. Red. "3: | 


Plaintiff was not admitted to 
plead Covenants perfozm d. Rob. Ent. 


Againſt an Attozney foz not pay. 


ing a Fine in Treſpaſs, and not 


ſuing cut a Writ of Superſedeas to 
an Exigent, being retained foz that 
Purpoſe, 1 Bro. 33. FC. 

Againſt an Atto2zney, who under; 
took to deliver to the Plaintiff a pieri 


facias upon a Judgment acknowledgy 


by a Warrant of Attoznep by the 
Plaintiff s Debtoz, and had not done 


| it. Re. Dec. 33. 6 


Againſt a Clerk of an Off ce, who 
unduly obtained Judgment againft one 
H. B. who afterwards died Inteſtate, 


and thereupon had Letters of Admi⸗ 


niſtration of the Goods of the ſaid 
H. B. and pleaded that Judgment as 
a true Judgment in Bar to the Plain⸗ 
tiff, by means whercof he was de⸗ 
feated of his Debt. Red. Dec. $0, 
Foz an Atfozney againff an At⸗ 
tozney fo2 an Arreſt and Jmpziſon- 
ment upon a Writ of Privilege, and 
p2ocuring the Plaintiff to be arreſted 
at the Suits of others, when there 
was no Cauſe of Action, Ro. Ent. 90. 
Where one H. H. being indebted fo 


the Plaintiff in 86 1. and the ſaid H. 


being ſeiſed in Fee of Lands to the Ua⸗ 
lue of 3001. and the Plaintiff having 
ſued H. foz his Debt, the Defendant 
and H. ſet up a fraudulent Convey- | 
ance fo dep2ive the Plaintiff of his 
Dei, Re. Dee. , | 
Againſt an Aftozney who was re- 
fained fo2 a Tenant in Dower, fo: 
making a Default after an Jmpar- 


lance. Raft. Ent. 2. Vet. Ent. 51. 


Againſt an Attozney, who delivered 
up a Bond fo the Dbligoz, which was 
given him by the Dbligee to ſue upon. 
Latch 122. 5 | 

Againſt an Attoꝛnep in an Yun- 
d2ed Court, who undertook to Cſloin 
fo2 the Plaintiff in ſeveral Actions of 


Debf, whereupon he had a Day given 


him to wage his Law, and had not 


Elloin d; whereupon Judgment was 
given againſt the Plaintiff, Reg. 116. 


Againſt an Attoꝛnep foz a Plea of 
Land who by Colluſion between him 
and the Tenant, made Defaulf at the 


Day given by the Court, whereby 
the Plaintiff loſt his Land. Reg. 
"IT; © ons 


The like where he acknowledged 
the Action in a Quare Impedit. Reg- 
116. 3 

Againſt an Attozney who appeared 
fo2 the Plaintiff, without a Warrant 
from the Plaintiff, fo an Oꝛiginal 
without P2oceſs ; whereupon there was 
an Imparlance, a Judgment upon 4 


non ſum Informatus, à Scire facias, àn 


Execution by Default on a Ca. Sa. 3 
Brownl. 98. „„ 


Againſt 
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Againſt an Attozney, who upon 
Ws. of the p2incipal Debt and 
Damages the next Term acknowledg d 
Satisfaction upon Reco2d, 3 Brownl. 
op 


Againſt Sheriffs and other Officers. 


Againſt the Bailiff of a Liberty, 
who had not returned the Writ after 
making the Arreſt. 1 Bro. 42. Ro. 
nt. $7. | 5 5 
5 Agank the Bailiff of a Liberfy, 
who executed a Fieri Facias, and yet 
returned nulla bona. Vid. 6. 
AAgainſt the Papoz and Common- 
alty of the City of C. foz a falſe Re⸗ 
turn upon a Mandamus, fo reſtoze an 
Alderman to his P2ecedency, where 
the Writ and Return is recited, Vid. . 


The like againſt the Maſter and Fel-. 


lows of a College, and foꝛ a ſcandalous 
and faiſe Return of a Mandamus. Vid. r. 


 Againft the Steward of a Vundzed, 


who cauſed Cattle to be taken out cf 


his Tuſtodp by a Replevin, without 
having any Pledges foz his P2oſe- 
cufion found and returned. Bro. Red. 


Againſt a Bailiff of an Jaferiour 


Court, who withdzew himſelf when 


an Inquiſition ought to have been 
taken after an Attachment foz Goods 
in Debf, whereby the Action was 


diſcontinued, and the Goods deliver'd, 


the Debt not being ſatisfied. Bro. 
Ref i. Bp 99. 5d 
Againſt a Sheriff's Bailiff, who 
refuſed to fake good Bail fo2 the 
Plaintiff upon an Arreſt. Bro. Red. 63. 
Againſt a Bailiſt who returned to the 


Shcriff, that the Plaintikk made a 
Reſcue, whereas there was no Rel⸗ 


cue. Cl. Man. 182. 

Againſt an Eſcheatoz fo2 not ta- 
king an Inquiſition by a Jury; but 
returning the Wrif of his own Mead 
into the Court of Chancery, whereby 
the Plaintiff was removed from the 
Poſſeff.on of a Panoz demiſed fo 
him by a Guardian of an Heir. Reg. 
1 5 
Againſt a Chir ographer of the 
Common Pleas, who had ill indozſed 


the P2oclamations of a Fine, where- 


by the Plaintiff loſt his Lands upon a 
Fo2medon. Co. Ent. 15. 
Againſt a Bilhop fo2 not admit⸗ 

ting the Plaintiff upon a Judgment 

in Quare Impedit, Hern. 156. 

aAgaintt a Sheriff foz nct arreſting 

a Perſon upon Meſne Paoteſs. Lill. 


Againſt a Sheriff foz taking inſuffi⸗ 
cient Bail in Replevin, Lill. Ent. 33. 
Againſt the Bailiff cf a Pundzed, 


who neglected to arreſt a Perſon Pze- 


befoze Judgment. 


* 


ſent with him, by a Warrant on an 


Alias Capias. 3 Brownl. 40. 


Againſt the Sheriff of a City fo: 
a Contempt, in not pꝛoceeding upon a 
Plaint in the Cify-Court, after thꝛee 
writs of Procedendo delivered to him. 


Raſt. Ent. 83. 0 , 
Againſt the Clerk of the Erro2s, 


fo2 extozting Fees upon an Outlawry 
after Judgment. Ro. Ent. go. 


Againſt a Filazer of the Common 


Pleas, foz ſuing out a UWrit of En⸗ 
try upon a Diſetſin of Land held in 


anfient Demelne. Bro. Red. 53. 
Againſt the Deputy of the All- 
nages, who deceitfully and knowingly 
fird upon a Piece of Cloth the Plain- 
tiff's Seal, called a Kerſey Seal, in 
the Place of a Seal called a Half- 
Cloth, by which the Cloth was fozfeit- 
ed fo the King. Vid. 1. 

Foꝛ the late Sheriff, againft the Bai⸗ 
liff of a Yundzed, who by the Plaintiff s 
Warrant, levied Ponep payable fo 


the King's Exchequer, and did not 
pay it fo the Plaintiff, Ro. Ent. 13. 


Againſt Sheriffs. and other Officers fot 
Eſcapes. 


5 Acaintt the Sheriff upon a Capias 
Utlagatum befoze Judgment, x Brown. 


18. Bro. Red. 33. ; | 

The like after a Declaration, and 
2 Nis. tht; 96. 1 
Brownl. 227. 3 Brownl. 39, 94. Hern 
74. Aſh 32. The like after Judg⸗ 
ment. 2 Mo. Int. 98. 2 Inſt: Cl. 189 


The like where Languidus in Priſons 


was return d. Ro. Int. 9. Hern 167. 
F682 an Cſcape upon a Ca. Sa. on an 
Dutlaw2y after Judgment, Ro. Ent. 
100. 3 Brownl. 89. | 


The like againff the Sheriff on a 


Meſne Pzoceſs. 3 Lev. Rep. 42, 45. 
Hern 129. Lill. Ent. 60. wo 

_ Againft the Sheriff of Middleſex, 
upon an Eſcape from an Arreſt by a 
Bill of Middleſex. Tho. 31. Han. 18. 
Mb. 5 f 
The like againſt the Sheriff upon a 
Latitat. Ro. Ent. 303. The like againſt 
the late Sheriff, Ib t 
The like upon a Ca. Sa. after a 
Retoverp in Afault, Id. 3075. 


Agatult the Sheriff foꝛ an Eſcape of | 


one committed on an Excommunicato 
Capiendo. Lill. Ent. $7. 


Againſt the Under-Sheriff where a 


Ca. Sa. iſſued, and the Plaintiff was 
tereupon taken, and in Cuſtody of 


the Defendant fo2 z91: 128. Where- 


upon, in Conſideration that the Plain⸗ 
tiff would pay the 291. izs. to the 


Defenvanf, he pꝛomiſed to diſthargs” 
the Plaintiff out of P2ifon, and ko 


repay that Money fo the Plaintiff, up- 


on diſcharging the Writ, Re. Decl. 25. 


Againit 


| References to Pꝛetedents 


Againſt the Sheriff foz inſufficient 


Security upon an Arreſt on a Will 


of Middleſex. 2 Saund. 51. | 
The like, and a Cepi Corpus re- 
turned by the Sheriff, 2 Saund. 150. 
Againft the Sheriffs of London, 
fo: an Eſcape upon a P2oceſs out of 
the Payo2s Court. 1 Brown. 49. Hern 


129, 3; | 8 
The like upon a Plaint levied in 


the Compter. Ro. Ent. 298, 308. 


The like upon an Arreſt and Im⸗ 
p2iſonment, in the Time of the fo2- 


mer Sheriff, who going out of his 


Dffcce, delivered the P21ſoners to the 
Cuſtody of the Defendant, Vid. 15. 


Againſt the Sheriff foz an Eſcape 


upon an Attachment of Pꝛivilege. Cl. 
AM. 261. Hern 128. 


Againſt the Bailiff of a Liberty up⸗ 


on an Cſcape, reciting the whole 
Judgment thereupon. Ro. Ent. 311. 
Fo2 the Parſhal of the King's 
Bench, againſt the Uarden of the 
Fleet, fo2 an Cſcape of one arreſted 
by the 1Batliff of the Liberty of Weſt- 
minſter upon 3 Ca. Sa. and committed 


to the Fleet in Execution, by a Judge 
ok the Common Pleas by a Habeas 


Corpus. 2 Brown. 13. i 
Againlt the Beeper of the Pꝛiſon 
of Ludgate, upon an Cſcape of a 
Wankrupt committed to him by the 
Commiſtioners. Ro. Fat. 82. Hern 


184. „„ | 
Againſt a Bailiff of a Libertp fo2 


an Cſcaxe of one arreſted upon a Ca- 
pias in Debt at the Suit of the Plain- 
(1, Re. Decl. 89. 


_ The like againſt an Afto2ney be⸗ 
ng Bailiff of a Franchiſe, Cl. A}. 


. | 

The like upon a Will of Middleſex. 

Vid. 4 Ko. Ent. 29%: b 
The like upon a Ca. Sa. after two 

Sci. fa. returned. Ro. Ent. 39. 


Againſt the Warden of the Fleet 
upon an Eſcape. Re. Dec. 93. 


Againſt the Parſhal of the King's 


Wench, where the Pꝛiſoner by a Ha- 


beas Corpus, was committed to the 


Fleet, and afterward by another Writ 
committed to the Parſhal. Ro. Ent. 


306. 9955 3 
Againſt the Deputy Parchal fo2 an 


Eſcape. Ro. Ent. 300. 

Againſt the Serjeant at Pace fo2 
an Eſcape of one arreſted. upon a 
Plaint levied in the Counter, and 
thereupon the Cuſtom of the City is 


tet fozth. Bro. Met. 21. 


Foz an Eſcape upon a Statute⸗ 


Perchant. Reg. 98. | 
The like upon a Capias ad Compu- 


tandum. Aſh. 13. 


2 


made. 


the Goods. 


1 


Againſt Sheriffs and other Officers for 
: a falſe Return. | 


Againſt the Bailiff of a Liberty fo, 
an Cſcape, and faifly returning Non 
eſt Inventus after an Arreſt aqualip 
Bro. Red. 52, | 
Againſt the Sheriff, who neglegeq 
fo execute a Ca. Sa. npon one then he; 
ing p2eſent, and falup returned Non 
eſt Inventus. Tho. 88. 3 Brownl. ;; 
Aſh. 57. e 
The like upon a Statute⸗Staple. 
Ro. Ent. 9. Hern 167. 
The like upon a Special Capias ut 


lagatum, and returning nulla bona. 


Vent. 84. Ub. 123. 
Againſt the Sheriff fo2 a falſe Ke, 
turn upon a Sci. fa. that the Deken⸗ 
dant being an Executo2, had waſted 
| Ro. Rnt. 24. 59. Bro, 
Red. 38. | 
The like fo2 an Adminiffrafo2, Ro. 

Ent. 61. Bro, Red. 37. 2 Inſt. Cl. 186. 

Againſt the Sheriff, who upon a 
Fieri facias returned, that he had taken 
Goods fo the Ualue of the Debt 
which remained unſold, and had not 
returned a Venditioni ponas delivered 
to him, but converted the Poney to his 
own Tſe, Bro. Red. 36. 1 Brounl. 


233. 

The like againft the Bailiff of a 
Liberty, who executed a Fieri facias, and 
returned nulla bona, Vid. 6. Lill. Ent.40. 

Againſt the Sheriff who executed 
a Writ of Scifin and Elegit in Waſte, 
after a Superſedeas, upon a Writ of 
Erro2 allowed and delivered to him. 
Ro. Ent. 47. Hern 213. 


U 


Againſt a Biſhop foz a falſe Return 
upon a Fi. fa. 1 Sid. 299, — -- 


For Sheriffs and other Officers. 


Foz a Sheriff againſt one taken in 
Erecution, who in Conſideration that 
the Plaintiff would permit him to go 
at large with two Servants, p2omiſed 
to return a P2iſoner within the Day. 
Ro. Ent. 96. | 

By a Gaoler againſt a Paiſoner foz2 
breaking the Gaol, 2 Mo. Ent. 95. 

Vid. Title againſt Dfficers, 

Vid. Title againft Atto2nies. 

Foz a Sheriff againſt the Gaol- 
keeper, fo2 permitting P2iſoners to 
eſcape, Reg. 110. 

Againſt a Reſcuer upon a Non 
Omittas Ca. Sa. Hern 68. 

Fo2 a Gaol-keeper againſt one com- 
mitted by Audifo2s, foz the Arrears 
of an Account who eſcaped, whereby 
the Plaintiff was obliged to pay the 
Monep. Pitz. N. B. 95. 130. | NF 
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ailiff of a Yundzed, who by the 
Plaintiff's Warrant. had levied Po⸗ 
nics payable into the Exchequer, and 


had nat paid it to the Plaintiff. Hern 


165. RG Ente. | 
Fo2 a Sheriff againſt an Attoznep, 

who had counterfeited a Warrant up- 

on a Writ of Capias. Bro. Red. 50. 


For Injuries to Franchiſes, 


Foz a Guardian and Bailiff of a 
Liberty of P. who by Lefters Pateut 
from the Queen Confoz2f, had the Ex⸗ 


ecution and Return of Mrits within 


the Liberty againſt one who arreſted 
a Pan within that Liberty. Tho. 42. 

The like fo2 a Lo2d of a Yundzed 
againſt the Sheriff s Bailiff; upon a 


Title ſpecially ſhewn fozth in the 


Pleadings. Wi. Ent. 83, _ | 
The like foz a Lo2d of ſeven Yun- 
dꝛeds, againſt a Sheriff upon ſeve- 
ral Bꝛeeches. Vid. 57. 
Foz the Mapoz and Citizens of 
Vork, who had the Execution and Re- 
turn ok Mrits within the City by a 
Pꝛeſtription againſt the Sheriff's 
| Bailiff, who arreſted a Pan within 
the Mapoz's Liberty, and impaſoned 


him in the Pꝛiſon of the Church, Bro. 


Red. 47. 1 Brownl, 1 54. 5 
The like foz a Bithop by a P2e- 
ſcription. Bro. Red. 


Hern. 224. Aſh. 


34. | 
Foz a Lo2d of a Pano2, who had a 


Court of Uiew and Frank-pledge, a- 
gainſt one who held another Court of 
Miew of Frank-pledge within the 
fame Uill by another Name. Ro. 
Ent. 88. Ra. En. 425. | 

Foz a Plaintiff ſeiſed of a Paſſage 
over a Water againſt the Defendanf, 
who carried Perſons croſs the Water 
in his Boat. Ro. Ent. 51. Pl. gen. 18. 


Foz erecting a new Parket, by. 


which the Parket of the Plaintiff 
was dammfied. 2 Saund. 172. The 
like of a Fair. Lill. Ent. $0. 1 


Jeg the Lozd of a Barony, who had 
the Execution and Return of Mrits 


within that Barony by P2elcription, 
againſt one who arreſted a Pan within 
that Barony. 1 Brown. 70. Hern 103, 


325 0 | 
Jexoꝛ the Lo2d of a Panoz, who had 
a Court-Baron every thzee Weeks, 
fo2 obſfrucing his Steward and 
Tenants from holding a Court, by 


| thzeatning them of their Lives. Ub. 


<< * 


2 38. | 5 0; 
Where. the Plaintiff by Preſcrip- 


tion had the Erecution-and Return of 
Writs within an Monour, and the 


Dekendant took Cattle in the Name 


Foz the late Sheriff againſt a 


Jurisdiction. Clift 35. Aſh 


49. Brev. 124. 


of a Diſtreſs within the Honour, and 
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d20ve and impounded them out of the 


YVonour, Reg. 104. 


For Illegal Proſecutions. 


Foz arreſting the Plaintiff in a 


City-Court without any Cauſe of Ac- 
tion. 1 Brown. 38. 


The like where the Court had no 


4. 


The like founded upon the Cuſtom | 


ok the Realm. Id. 35. 


The like, and detaining the Plain- 
kiff in Paiſon till he found Bail. Bro. 
Red. 61. Clift 34. 7 

The like upon P2oceſs out of the 
King's Bench. Bro. Met. 25. 

The like upon a Capias out of the 
Common Pleas, and P2oceſs out of 
an Jnfertcur Court at the Suit of the 


Detendant, without any Cauſe of 


JJ. 36. 5... 
The like upon a Capias ont. of the 


Common Pleas, and an Acetiam af 


the Suit of the Defendant. Bro. 


Red. 50. 8 
The like upon a Will of Middleſex, 


at the Suit of the Defendant and o⸗ 


Foz an undite P2oſecution in the 
Court of the Pzincipality of Wales. 
Re Bot. 16 .. 5 
Foꝛ attaching the Plaintiff's Goods 
at the Suit of R. without his Conſeat. 
Han. 53. „ 
Foz that the Plaintiff was twice 
arreſted againſt the Defendant's own 
Undertaking to the Contrary, Cl. Aff. 
„% N | To 
Bp an Attoꝛnep againſt another; 


who drew him into a Suit befoze 


Commiſſioners concerning Cauſes Ec- 


cleſiaſtical, and fo2 the undue Exer- 


ciſe of his Dikice of an Attogyey, Cl. 
Ad. 259. % | : 

The like fa2 ſuing the Plaintiff in 
the Spiritual Court without a Cauſe, 
Clift '267 57 79; 


Fo2 that the Defendant cauſed the. 


laintiff to be arreſted in London foz 
candal, Cl. AM. 213. 


Foz that the Defendant malicionſly 


ſued out a Wrif of Ca. Sa. in the 


Name of another without a Warrant, | 


Bro. Red. 47. | 

Foz P2onouncing the Plainfif to 
be ercommunicated without a reaſon⸗ 
able Cauſe, 2 Brown. 20. Tho. 50. 

Foz P2oſfecuting the Plaintiff up⸗ 
on a Sheriff's Bond without a Cauſe, 
Gig 

Foz ſuing in the Court of Admi⸗ 
ralty. Ra. Ent. 23, 24. Dy. 159. 


02 ſuing in the Spiritual Court 
after a Pꝛohibition. Fitz. Nat. Brev. 


92. : 
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References to Pzecedents 
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Fo? executing a Writ after a UWrit 
of Erroz allowed. Hern 233, 


In Actions fo Reſcues. 


Againſt a Kefcuer, who reſcued 
Goods taken in the Name of a Wi⸗ 
ſtreſs fo: Rent in Arrear. Ro. Ent. 12. 
Lil, Ent. 338, 329 ©. 
The ike of a Yetfer taken koz a 
Keliek. Bro. Red. 42. 12 0 
Againſt one who reſcued a Pꝛiſoner 
taken upon a Latitat, at the Suit of 
the Plaintiff, Bro. Red. 48, 49. Mod. 
Int. 23. 1 Brownl. 255. 3 Brownl. 90. 
Ttkhe like of one taken upon a Ca- 
pias in Debt. Han. 32. 3 Brownl. 42. 
The like upan à Capias Utlagatum, 
Ro. Fre ar. Hero 8 
The like upon a Bill of Middleſex, 
ſued out upon a Recoginzance, ac⸗ 


knowledged befoze the Chief Juſtice 


of the Common Pleas, Han. 47. 
The itke upon a Writ of Rebellion 
in Chancery; upon an Execution of 
a Decree, Han. 8. 
Againſt one, who together with o⸗ 
thers, reſcued Sheep taken Damage- 
fezant. Bro. Red. 59. 


Ifoz a Sheriff againſt a Reſcuer 
upon &a Non omittas Ca. Sa, Hern 68. . 


Againſt Doctors, A pothecaries and Sur- 
1 Fo . o d » 
geons, for Misbehaviour in their Pro- 


feſſions. 


That the Defendant pꝛetending 


himkelf to be a Skilful Surgeon fo2 


Monep paid, and fo be paid, under- 


took to Cure the Plaintiff with a Diſ⸗ 


eaſe in his Noſe, call'd Noli me tangere, 
which he had not done; but being un⸗ 
skillkul, applied ill Pedicines, where⸗ 
by the Noſe became co2roded and putri⸗ 


fed. Bro, Red. 35. + Inft. Cl. 19 


1 Brownl. 232. Hern 135. 

That the Defendant foz Money in 
Hand paid, undertook fo cure the 
32laintiff of a Diſeaſe called the Cho- 


lick; and the Defendant gave the 


Platafiff an unwholſome Medicine, 
whereby the Plaintiff was confined fo 


his Bed, and remained in a languiſh- 
ing Condition fo2 five Weeks, Bro. 


Va. Me. 9. | | 

That the Defendant fo2 401, where⸗ 
of 20!, was paid, undertook to cure 
the Plaintiff's Son's Foot; which by 
the Defendant's Negligence became 
uncurable. Bro. Red. 59. Cl. AM. 259. 

That the Defendant undertook fo 
cure the Plaintiff's Yozſe of a Diſeaſe 
in his Foot, which he ſo indiſcreefly 
handled, that the Yozſe died. Cl. AM. 2 59. 

Others koz unskilful Medicines 


applied to Hozſes. Dig. 204. 43 E. 3.33. 
þ | 


r 


2 Inſt. Cl 


Ra. Ent. 463. Reg. 110. Aſh, 13. Kit 
199. Theſ. 90. | 


That thc Defendant pꝛetendin 


himſeik fo be skilful, foz Money paid 
and to be paid, undertook to cure 


the Plaintiff with a Diſeaſe of the 
Stone, and an Excoziation in the 
Bladder, which he had not done, but 
had applied unwholeſome Medicineg 
not being a licenſed Phyſictan oz Sur⸗ 
geen. , 
Where the Dekendant undertock ta 


cure the Plaintif, but applied un⸗ 


wholeſome Medicines. Reg. 112. 
The like fo2 undertaking co cure a 
b2oken Arm, which by the Deken⸗ 
dants Negitgence became crocked. 
Rep: 105- ARGS YI 
The like fo2 undertaking fo cure 
the Plaintiff's Epe, which he by the 
Negligence of the Defendant loft, 
Res. of. R. Ent ee 
Where the Defendant fo2 Money 
paid underfook fo cure the Plaintiff of a 
Eurt in his Leg, who was ſo negligent 
in his endeavouring to cure it, and ſo 


inartificiallßp cut the Nerves and 


Ueins, that he became Lame in his 
Leg. Ra. Ent. 463. Vet. Ent. 49. 
Foꝛ an Yusband and Uife, where 


the Wife was ſick of the Cholick, 


and went to the Defendant, who un⸗ 
Skiifully fold her that ſhe had three 


Impoſthumes in her WBodp, and un- 


dertook to cure her within ten Days, 


but gave her unwholſome Medicines, 


whereby the Wife within ten Yours 


was confined to her Bed, and there 


remained in great Danger of her Like 
fo2 five Weeks,, Ra. Ent. 463. 


Declarations againſt Tradeſmen founded 


upon the Cuſtom of the Realm. 


Againſt a Carrier fo2 loſing Goods 


which he had pꝛomiſed to deliver. Wi. 


Ent. 28. Cl. Aſſ. 260. Bro. Red. 12, 16. 
2 Init. Cl. 180, 183. 'Tho. 34. 2 Vent. 
75. 2 Mo. Int. 91. e | ; 
The like of Letters to be carried. 
1 Brown. „„ 5 
Againſt a common Carrier fo2 do⸗ 


ing Damage to the Goods. 2 Mod: 


Int. 90, 91. e 

Againft a common Uraterman fo2 
being ſo negligent in carrying Goods 
and Ponep that they were loſt, Vid. 
37. 2 Mod. Int. 92. Clift 39. 
The like againſt a Yoy-Pan. 
Clift 38. 7 


F 


Againſt a Smith fo2 laming a 
Pozſe in ſhoeing him. 1 Brown. 35. 
1 
Againſt an Innkeeper fo2 a Yozſe 
deliverd to him, and his negligently 
keeping him ſo that he died. 1 Brown. 
80. Rob. Ent. 10. 2 Inſt, Cl. 195. 
e Againſt 


— 5 o 


TY 


2 ainſt an Innkeeper foꝛ his Negli⸗ 
1 in keeping a Gelding, fo that 


ieves. Rob. Ent. 16, 21, 23. Bro. 
* 16. 2 Inſt. Cl. 174, 177. Thomp. 14: 

Againſt a Carter who drove his 
Cart upon the Plaintiff's Sow, by 
which the was killed. Cl. Man. 50. 

Againſt a Letter Carrier, who car- 
ried Letters from the Poſt⸗Ockce to 
Gray's Inn, and had not deliver d them 
accozding to the Superſcription, Ro. 
Ent. 103, 104+ | 


undertaken to fill and ſow Lands 
with G2ain, and perfo2m d it lo neg⸗ 
ligently, that the Lands and Gzain 
become unkcuitful. 1 Bro. 77. 

Againſt a Glazier foz not glazing 
Uindows acco2ding to his Contra, 
Pl. En 206: - 1, | 

4/02 careleſsly dziving a Coach 
with two Yozſes, ſo that the Yo2ſes 
run upon the Plaintiff, and the Defen- 
dant run over him, whereby he be- 
came lame. Bro. Red. 484. | 


For Diſturbance of Common. 
Foz that the Defendant incloſed the 


not enjoy his Common, Cl. Man. 
186. | | 

Fo2 a Cuſtomary Tenant who had 

mmon of Paſture, in a Paſture 
calld T. and B. fo: Sheep, Þozſes 
and Cows, | 
ments fo2 a whole Year ; whercas the 
B Defendant put in his Cattle upon the 

Common, whereby the Plaintiff could 


 o Co. 1193. Hern , One 
That the Plaintiff ſeiſed of a Peſ⸗ 
uage and Lands, had Common of 
aſture in L. fo2 all Cattle Levant, &c. 

fo2 the whole Pear, and the Defendant 


foꝛ Coney-Burrows, and kept Conies. 
a Mood, and the Defendant ſo in- 


could not make uſe of his Common. 
Wi. Ent. 42, 76. 2 Inſtr. Cl. 241. Hern 


125. ERS | 
£02 Right of Common fo2 thee 
Cows, &c. and fo2 a Foot⸗wap. 2 Mo, 
1. 3 | 
That the Plaintiff ſeiſed of a Pel⸗ 
ſuage and Lands, had Common fog 
ſuch Cattle in ſuch a Place every 
Pear, when the Field ſhould be ſown, 
then after the Co2n was carry'd away 
until the Field ſhould be reſown, and 
thzough the whole Pear, when the 
Field ſhould lie fallow; and the De⸗ 
fendant with Carts, &c. ſubverted the 


Common. 1 Brown. 47. 


* * 


it was ſtole out of the Pature by 


mon. 


Againlt an Husbandman, who had 


Commen, fo that the Plaintiff could 


lying upon the Tene⸗ 
not enjoy his Common, Wi. Ent. 49. 
incleſed fozty Acres in the Common 


The like fo2 all commonable Cattle in 
cloſed the Mood, that the Plaintiff 


The like where the Plaintiff had 


Common fo: all 


Malte thzeughout the whole Pear; 
and the Defendant erected Hedges 
and Ditches upon the Common, and 
N — Plaintiff foom his Com- 
. Fo 
Where the Plaintiff leifed of a Pef- 
ſuage, &c. had Common foz all Cattle 
in B. Fenn th2oughout the whole 
Pear; and the Defendant fut his 
Cattle into the Common. Tho. 40. 


The Plainfiff ſeiſed of a Belinage 
had Common foz all commonable Cat- 


all great Cattle cao 
Rother Beaſts Levant, &c. in ſuch a 


tle, and the Defendant ſurcharg'd the 


Paſture, with an Intention to ob⸗ 
firuce the Plaintiff of his Common 
Ro. Ent. 42. a 785 Shai 

The Plaintiff ſeiſed cf a Foldage, 
and the Liberty of a Sheep courſe in 
a Cloſe called N. foz 600 Sheep; 


when the Cloſe ſhould be unſown ; 


and the Defendant incloſed the Cloſe 
with Hedges and Ditches, fo thaf 


_ the Plaintiff could not enjoy his Fo!- 
dage. | 


4 


Wi. Ent. 51, 91 | 
That A. B. ſeiſed of a Manoꝛ, &c. 


had the Libertp of a Foldage, and a 


Sheep courſe, in the Cuſtomarp Cloſes 


of the Defendant, fo2 Sheep not ex⸗ 


ceeding the Number of 300 from ſuch 
a Feaſt to ſuch a Featt every Year, 
when the Cloſes ſzould not be ſown 
with G2ain, leaſed the P2ennſes 


to the Plaintiff; and the Defendant 
d2ove the Sheep from the Paſture, ſo 


that one of them were left, and the 
Reff were damaged; and that he like- 


wife incloled Part of the Common with 
 Yedaes and Ditches, Bro. Red. 65, 


Co. Ent. 14: 5 CE 

Fo2 an Aſſignee of a Term, who 
cught to have Common of Palture fot 
300 Dheep and one Ram every Day 
th2oughcut the whole Pear; and the 
Dekendant d2ove cut the Plarntift's 
Sheep with Dogs, and would ng 
permit the . Plaintiff to enjoy his 


Paſture there fo2 a long Time, fo that 


Wart of the Plaintift's Sheep died; 

Ro, Ent. 62. Hern 184. „ 
That the Plaintiff ſeifed of a Pel⸗ 

ſuage and Lands; had a Foldage and 


Fold courſe foz 500 Sheer; upon a 


great Maſte calied, &. thzoughout 
the whole Pear; and the Defendan£ 


dug Pits, and ſo artfully covered them 
over with G2als, that thereby the Plain⸗ 
kiff loſt the Peofit of his Foldage. WI. 


Ent. 91, ay > 5 4 

That the Plaintiff ſeiſed of a Pel⸗ 
ſuage and Lands, had Common foz all 
Catile Levant, &c. thzeughout the 
whole Pear; and the Defendant built 
a Youſe there, and made Wuürrobos 


koz Conies, and placed Hedges * 


4 


N 


480 8 


' a PManoz, had Common of - 
Whereupon the Defendant incloſed 


— 
rr 


Vekerentes to pꝛetedents 


— ro 


the Common to make a Marren. Wi. 


Ent. 82. 8 „ | 
Foz Leſſees who had a Kight of 


Common in a Cloſe fo2 all common- 


able Cattle fo2 two running Years, 
when the Cloſe ſhould be ſown affer 
the Gzain was carried away, and 
every third Pear throughout the 
whole Year when it lay fallow, Part of 
which the Defendant incloſed. Han. 23. 

The Plaintiff ſeiſed of a Pelluage 
and Lands, had Common in fuch a 
Paſture fo? 460 Sheep Levant, &c. 
th:oughout the whole Pear; and the 


Defendant having no Right put in 


his Cattle. Bro. Red. 44. 


That the Plaintiff ſeiſed of a Pel⸗ - 


ſuage, &c. had Common of Eſtovers in 


Lands foz neceſſary Firing, and the 


Dekendant with an Intent to hinder 
the Plaintiff of his Common, cut 
docu, and carried away ten Load of 


Furze and Heath, whereby the Plain⸗ 
tiff laſt the Benefit of his Common. 


Bro, , 
That the Plainfiff poſſeſſed of 
Lands, had the Liberty of Foldage of 


all Sheep feeding, and depaſturing in the 
common Fields of G. Day after Day 


upon his Lands; and the Defen- 
dant did not fold his Sheep upon the 
Plaintiff's Lands, whereby he loſt 
the Benefit of his Foldage. 2 Ven. 
3 | 
_ Foz erecting a Pill whereby the 
Platatiff was p2ejudiced in his Com- 
mon. 2 Mod. Int. 88. 

Fo2 Digging up the Soil, &c. 
to the P2ejudice of the Plaintiff's 


Common. Id. 2 50. 


Where the Plaintiff had Common 


aſter the Cozn was reapd in ſeven 
Acres, which the Defendant incloſed 
3 Brownl. 96. Hern 64. | | 
Foz a Leſice of a Coppholder fo2 
digging Turk in the Common. Hern 80. 
There the Plaintiff ſeiſed of a 


Melluage and Lands, had Common 


fo: all great Cattle Levant, - &c. 


th2cuxhout the whole Pear. Hern 64. 


here the Plaintiff ſeiſed of Lands 
had Common, and the Defendant ſur⸗ 
charged the Lands, with an Intent to 
hinder the Plaintiff of his Common. 
Hern 207. 


c 


Foz erecting a Youſe upon Lands 


where the Plaintiff had Common. 3 

Brownl. 3G RD. 
Where the Plaintiff was ſeiſed of 

Paſture; 


Part, and put his Cattle upon the 
Reſidue, whereby he ſurcharged the 
Common, Aſh. 60. where the Defen- 
dant dug a Clap⸗pit in the Common, 
wherein the Plaintiff's Yozſe fell, and 
was kill d. Hern 123. 


2 


the Dekendant, 


Where the Plaintiff ſeiſed of a 
Peſſuage and Lands, had Common 
fo2 ſuch Cattle in ſuch a Paſture 
thzoughout the whole Pear; and the 
Defendant having no Night, put Cat; 
tle in there to depaſture. 1 Broyy| 


249. 5 1 
Fo? deſtroping the Plainfiff's Com. 


mon with Contes, Lill. Ent. 62. 
For Diſturbance, of a Way. 


Joꝛ à Vicar of à Church being hin⸗ 
der d of a Way to carry his Tithes 
by making a Ditch croſs the Way, 
&c. 2 Brown. 9. Reg. 105. 1 Brown, 


189. | 250 
The like fo2 a Rector of a Church 
fo2 encloſing a Field, that the Plain: 
tiff and his Dervants could not enter 
fo carry away the Tithes. Bro. 

Red. 17. 1 Brownl. 180. - 

Foz the Inhabitants of a Vill being 
obſtructed of the Bighway leading 
through a Parcel of Land called M. to 
R. by making Hedges and a Gate. 
Vid. 42. nn : 

There the Plaintiff by Reaſon cf 
his. Tenure, had a Way which the 
Defendant obſtructed by making 3 
Wall. Vid. 65. Cl. Man. 193. Aſh. 15. 
Hern. 207. ey | 


That the Plaintiff ſeiſed of a Pel⸗ 


| ſuage and Lands had a Way from his 


Peſſuage fo a River to dzaw Water, 
and to an Acre of Land Part of his 
Tenements fo2 his Carriages, and 
to d2ive Cattle thzough thee Acres of 
wherein he dug 
Trenches C2oſs the Map. Bro. Red. 
13. 1 Brownl. 199, + . 
That the Plaintiff ſeiſed of a Mel⸗ 
ſuage, and Cloſe of Land, had a Way 
fo2 his Plows and Carts, from his 
own Youſe th2ough the Lands of the 
Defendant to the Plaintiff's Cloſe ; 
and the Defendant ffop'd up the Way 
by building a Youle. Bro. Red. 14. 
1 Brownl. 200. © e 
Foꝛ a Leſſee fo2 Years, where the 
Leflor had a Foot-way from his oon 


Welluage through the Defendant's 


Cloſe, as well to the Town of W. 


as to a River in the Defendants 


Cloſe; and the Defendant made 
Ditches a-croſs a great Part of the 
Way, and built a Hedge, and de- 


pꝛived the Plaintiff of his Clap. Bro. 


Red. 43. 2 Inſt. Cl. 238. Cl. AM. 214. 
1 Brownl. 247. 55 8 
That the Plaintiff poſſefſed of a 
Dwelling in a Peſſuage in ſuch a 
Uill, had a Foot⸗way fo2 himſelf and 
Servants, from the Town of W. in and 
by and th2ough a Cloſe called C. and D. 
to go and return to and from the Town 


of B. and the Defendant dug oe 
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and Trenches a⸗croſs the Map, and 


obſtructed the Way. with edges and 

ences. 2 185. Judgmen 
£13"the Plainfiff,, x Brownl. 24 
Foz obſtruging the Plaintiff. in a 


Aar which he claim'd by Pzeſcrip- | 


tion. Id. 266. The like without a P2e- 
ſcription, and 


the Reaſon thereof. Lill. 
Ent. 12, ln rd hott ef ond 
"ha the Plainfiff by reaſon ok his 


o2dſhip, - had a Common in ſuch 
Ulle af all Times in the Pear, and 
a Way to dzive Cattle thither, and 


* . 


back again ; and the Defendant made 
Lrenches acroſs the Map. Ra. Ent. | 


616. Vet. Int. 197. 


Foz Cuſtomary Tenants being ob⸗ 
ſtrüned in the Uſe of a Way to a 
Market⸗Towa, by making Bedges 
and Ditches a-croſs the Map in ſuch 


a Cloſe. Hern 73: 1335170 


ciſed the Dffice of Regiſter to the 
Archdeacon of the Archdeaconry of T. 
which had been granted to the Plain⸗ 


tiff, and receiving the Fees thereto. 


belonging. Wi. Ent. 22. 10 N 

Foz the Steward of the Court of 
ſeveral Panozs obſtructed in his Df- 
fice, which had been granted to him 
foz Life. Vid. 5. The like fo2 a 

Deputp⸗Steward of B. Re. Decl. 138: 
2 In. Cl. 208. Ra. Ent. 59. Co. 42. 
1 Brownl. 192. Hern 232 _ 

The like koz an Earl, of the Office 
of Steward of ſeveral Manos, granted 


to him foz Life by the Queen. Bro. 


Red. 483. | F r 
Foz the Herald at Arms foz Di- 
ſturbance of his Office granted to him 


by the King fo2 Life, Ro. Ent. 54. 


Hern 133. 


The like by a Serjeant af Arms at- 


tending the 4 of the Youſe of 


Commons. Vid. 38. . 
Foz an Attorney being a Town- 
Clerk fo2 a Diſturbance in the Exe⸗ 
tution ok his Office, and koz depzi⸗ 
ving the Plaintiff of the Fees and 
20fits belonging to him by reaſon of 
Foz interrupting a Steward in 
chooling pꝛoper Dff.cers. Cl. AM. 2) 5. 
Feaz the Deputy Clerk of the Trea- 
fury againft: the Clerk of the Trea⸗ 
ſury and the Cuſtos Brevium, foz di⸗ 
A(klurbing the Plaintiff in receiving the 
F 8 and Profits of an Office. Vid. 


_ Upon a Plures Mandamus foz di⸗ 
fkurbing the Plaintiff in the Exerciſe 
of his Dffice.of Alderman of W. in.the 
Countp of. B. Re. Dec. 1444. 
| wif” the Mayor, &c. of London, foz 


» ; *F , 
- 4 * — % 


* 


For Diſturbance of Offices, 
Againtt an Attorney, who efer- 


and a burying 
and the Defendant being the Vicar, 


7 1 2 ? d- | Fo Ns 75 p he j r 4 T* 4 0 g : XY 1 
For other Diſturbances, 
* A n | 3 1 1 N 


of a church, 


Foz the Chürchwardens 


5 
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3 Browhl, 66, Hetn 102; 141. Bt. 
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* 


who üfed to cut the Trees in 4 


Church ⸗Pard, fog repairing the Fen⸗ 
ces the Church⸗Vard; wo e 
Defendant by the Command of the 
Reco2, cut the Trees, and carried a- 
way the Mood. Ro: Ent. 44. Hern 


1 4 et 4 * 
That the Defendant demiſed a 
Clole of Paſture foz a Pear, and in 


Confideration of zo J. then paid, and 
of a Gelding of the Price of 51. de⸗ 
e Elaintiff; the 
b 1 Je Plain⸗ 
tiff ſhould have the Cloſe, withont the | 


livered to him by 
Defendant undertool that the 


Diſturbance. of any Perſon, and t 
Father of the Defendant expelled the 
Plaintiff; Bro. Red. 16. Hern 95. 

AJn Conſideration the Plaintiff had 


to Farm lett, a Pefſiiage and Lands 
ſuch a Kent, the De-. 


fo2 Pears under ſt 
fendant underfook;” that the Plaintiff 


thould quietly enjoy without the Di⸗ 
ſttirbance of any Perfon; and the 
Plaintiff 2 d and ſowed the Lands, 
and one N. and the , Defe 
pelled the.. Plaintiff befoze the End 
of the Term, and befoze the Cozn 
was ripe, Bro. Red. 111. Hern 95. 
Foz a Cuſtomary Tenant againſt 
the Lo2d of a Panoz and another, 


and the , Defendant ex⸗ 


who cut down the Vrees upon the 


Cuſtomarp Tenements, whereby the 
Plaintiff had not ſuttcient firing; 


hedging; and Mood fo2 Repairs, ac⸗ 


. co2ding to the Cuſtom of the Panoz, 


Bro. Red: 46. Hern 226. 1 Brownl; 


Foꝛ Diſturbance of an Execution 


upon a Sfatute-ſtaple; by chutting 


the Doo2s of an Youſe againft t 
Sheriff, and the Jury charg'd, ſo that 
they could not have a Wew of the 


Goods, Co. Ent, + 


le of a Church, and had there Seafs, 
lace foz his Family; 
db- 


ſtructed the Plaintiff fcont making a 


G2ave in the Ille, till the Plaintiff . 


paid him 68. 8 d. Co. Ent. 8. 
Feor N uſances as to Water. 
That the Plaintiff ſeiſed of a Pill 
115 a Water-courſe running in L. to 
his Pill; and the Defendant bꝛoke 


down a Bank, and diverted the Ma⸗ 
fer from the Pill. Cl. AM. 209. Han. 


32. 2 Inſt. Cl. 234. 5 


6 Foz 


e ' 


here the Plaintiff ſeifed of a - 


Niere by Pzeſcription repaired the 
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a5 e; and 2 


Tenant Fm paſs th2on 


from thence into 


he loft the Profits 
Trees were ſpoil'd thereby. Tho. 42. 


Acres of Meadow adjoinin 


Int. Cl. 237. 


15 diwerting bf der ut an 
antient reh | Man. 120. 


2 Inſt. Cl. 
Foz ting a Drat cl. Aﬀ 267. 
tting Lime into the 


* 


12 ö 
| 15 Pen incldſed hy 


a ES LN hs ad joining to the 


thzough which a 


King's Vighway, 


Mad 
belonging to a Bꝛewhouſe; and the 
Defendant with Earth and Stones ob- 
ſtructed the Water: courſe nigh 
Pard, ſo that the Wally i he Houſe 
and Garden became r 
cdp'd, and neither the } Maine 02 his 
Wi. Ent. 4 Demurrect ereto. f 
That the Plaintiff was poſſeffed of a 
Cloſe and Peadow fo2 a, Term ot 
Pears, and. the Arad Water deſcen- 
ding from the Sky, uſed to run from 
a Hill into the King's Vighway, and 
Ptainfiff's Peadow; 
and the Defendant diverted. the Water-. 
courſe, and thereby the Water overfl6y-' 


ed the Plaintiff's Eloſe. Tho. 39. 


That che Plaintitf was poſſeſſed of 
an Antient Weſſnage adjoining to a 
Mater⸗courſe, and the Defendant i 
thꝛowing down great Nyantities o 
Filth, ſtopp d up the Water courſe, ce 
by the Water ruſh'd upon, and over- 
flowed the Peſſuage, and ſpoiled the 
Plaintiff's OO! 1 Brown. 57. 2 


Inſt. Cl. 23 
* 02 that the Defendant had ſo raiſed 


Water info a Pool „that it over- 
flow'd the Plaintiff's Cloſe, whereby 
thereof, and his 


That the Plainfiff was lee of ten 
0 a Ri- 
vulet to the Defendant's Pill, and the 
N ſo raiſed up the Water 
info a Pool, that if overflowed the 


' Vlaintitf s Peadow. Brown. 40. 2 
The like of two . B 


Rob. Ent. 44. Cook 18. Aſh, 46. 


| Brownl. 241. 


That the Plaintiff ſeifed of a Pea- 
dow called, &c. and a Rivulct uſed fo 
run on the Caſt Side thereof, and 
another Kivulet uſed to run on the 
South Side thereof called N. and the 
Rain falling into the Peadow, uſed 
to run info 


to run together at the End of the 
Meadow, and the Defendant diverted 
the Mater⸗courſe, and thereby over- 


flowed the Meadow. Vid. 64. Hern 


203. 
Fo2 a Cuſtomary Tenant againft a 


Tanner of Tan⸗pits built ſo near a 
*Rivulet, which ran near the Plaintiff's 


3 F 


Þlain- 


| of two bis 


;courſe uſed fo run to a Pard” 0 


to the 
"and de⸗ 
þ that W ap. 


from the 


E courſe, 


the Rivulet called N. and 
both the Ripulets, and the Rain uſed 


a - thi 
Eat 197 


bee 29. Me 
* ſin v was fe 


auſe, fi > making Allum, Ce. and 
cal open Mio 1 5 e — 


ns übt net cf RR 


againſt, the Ebbing and Flowing of 
the Dea, 1 ich the A pe 5 ght 
ta repair, where the Water 'over- 


flowed the Plaintiff's Lands, Bro, 
Red. 67. 2 Inſt. Cl. 1123. 

Foꝛ permitting * 2 lately built 
by the Defendant's Pusband to re; 
main to the Prejudice 11 e Plain⸗ 
tiff 's Boule, whereby the Mater ran 

Shed upon the Plaintiff 5 
Boule. 2 Brown. 57. 

That the Plaintitk was feiſed of 
two antient and decayed fulling Mills, 
to which a great Part of the Wa- 
fer of a Nivulet uſed to run, and 
built a Copn⸗Mill inſtead of them; 
and the Defendant bzoke down 
Banks, and diverted the Water, 


4 Co. 84. 


a great Water. courſe 


making a Whirl 
pool, and a ditch a-crofs a Water- 
Dyer 248. 


That the Plaintiff was ſeifed of a 
Mill, and fen Acres of Land adjoin- 


Foz vierting a 
from a Mill, by 


ing to a Rivulef, and the Mater of 


the Rivulet uſed fo run fo the Mill; 
and tbe Defendant obſtructed the Wa- 
fer from running to the Pill, by ma⸗ 
king a Sluice, and thereby cauſed _" 
Mater to overflow the Peadow, 2 


Brownl. 62. Hern 133. 


Foz a Leſſee of a Pill fo2 diverting 
RAT, by making a Rivulef, 3 
rowni. | 


45. 
Foz the Leſſee of a Bill fo2 the 


_ Defendant's divertin « 'Watfer to his 


own new erected Pill, Hern 82. 
Foz the Defendant's erecing a 
Pill ſo near the Plaintiff's Pill that 
the Wafer flowed back again to the 
Wheel of the Plaintiff's Mill, ſo that 

he could no grind, &e. Hern 120. 
By m chin a Bank troſs a Ma⸗ 
ter:courſe, whereby the Water over- 


_ flowed the Plaintiff's Paſture thereto 


adjoining, Ub. 230. 
That the Plaintiff being a Te- 

nant by the Courteſy of: England of 8 

Peadow, near which a Nivulet 4 


to run, the Dekendant dug 
Banks of the Meadow, 1 5 
56. | | That 


of the Peadow was overfiow 


„„ 3 : 
mg. M *& 2 ap 1 
— _—n——rn—n— 


"on Actions on the F270 


That the Plaintiff by vreaſon of — 
Tenure had a ſeparate Fiſhery; and 
the Defendant erected a Dye-houſe,. 
and cauſed Filth to run ines the Kuy⸗ 
erb. Raſt. Ent. 442. 

Foz a Leſſee of a Boule in Landing: 
who hay a. leaden Pipe to convey 
Mater from his Kitchen, thacugh the 
Defendant's Yard into. the Street; 
and the Defendant. placed a Veap of 
Coals in his Yard near the Mall of 


the Pelluage, and thereby. obſtrugeds 
the 1 -courſe, an; decayed the | 


Mall. Aſh, 43. 0 
F02 4 2 Aſſignee of. a Term in an 
 Bouſe, a Well, and a leaden Con- 
duit; and the Defendant fix'd a lea- 


den Pipe to the Conduit; and divert⸗ 


ed the Mater⸗courſe from the Pel⸗ 
ſuage. Aſh, 44. ' 


7702 diverting an antient Mater⸗ 
courſe, whereby the * lolt the ; 


Benefit of his Pill. Ent. 55. 
For Obttruing the Plaimifr 5 Lights: 


Foz the Plaintiff Leflee of a Youfe 


in the City of B. fo2 darkening two 
_ antient Lights, and building a Wood- 
pile in a Pard, near adjoining, Ro. ; 
Ent. 71 Cl. Man. 57. Hern 140. | 

Foz ſtopping up Lights in Lon- 
don. Wi. Ent. 46. Cl. Man. 188. 2 
8 Clerical. 244, 247. Ro. Ent. 8. 
Co. Ent. 200. Aſh. 49. 1 Brounl. 


2 Aiignee of a Lefſee in the 
Eity of Weſtmiaſter. 2 Mo. Int. 87. 
That the Plaintiff being Leſſee of 


an Youle in London, had antient 


Windows in the Kitchen thereof 

and the Defendant being poſſeffed oe 
another Youſe = adjoining to the 
Plaintiff's VY ereged a new 


Building near the Plaintiff's Kitch- 


en, that in a great Peaſure it ob⸗ 
ſtructed the Light from coming into 
the Plaintiff's Kitchen. Vid. 28. 


he like foz newly - erecting a 
Building | which darkened ſeven Win- | 


+. © 2+ «<4 


Red. 34. Vid. 6. Hern 58. Lil. Ent. : 


1, $2. 
Shs like fo2 erecting a new Shed, | 
whereby the Light was obſtrucey 


from coming info the Plaintiff's 


Windows. and Shop. Wi. Ent. 46. 

Foz a Cuſtomary Tenarit ſeiſed of a 
Youſe in Stepney, 1 had 
four Windows; and the Defendanc 
being poſſeſſed of another Boule and 
Pard; whereupon the r —— 
newly built two Chimmies {; 


the Plaintiff's Mouſe, "Ethat hes? oy | 


only obſtruged his L 
Rin 8 upon 


3 A- 15 N 


but 
LE Na 


— 


That the Plaintiff. wing, ſeiſed of | 


a Peſluage, and a Piece af Land 
adjacent, and the ;Defendaut 
poſſefſed. of a Garden abiatent, bui 


up a pile, and 8 1 
Yogs, C0. 1 Ent. 19. 9 oo | 8 1 5 


Foz continuing the £ Cutie of 
Lights, | Lil. Ent. „ 


For EreQtians, « or e the Contihus ce ne 
of, whereby the abe 1s 0 
maged. | 


Foz permitting a Shed . eret⸗ | 


ted by the Defendant's: Husband to 
remain and continue to the Annop- 
ance of the Plaintiff's Youſe, by the 
Rain falling from the ſaid: Shed up⸗ 


on the elaintiff's Boule. 1 Brown. 57. 


That ' whereas the Plaintiff was. 
ſciſed of an. Balle dete the Fire of 


London, ànd which was thereby burnt 


down, the Defendant was poſfeed 


of another Mouſe near ad joining; and 


that the Dokendant placed Pieces of 


Timber a-crofs in ſuch a Manner, 
that the Plaintiff was hinder d in re⸗ 
building the ſaid Youſe; Tho. 38. 
Foz e:eding” a new Parket near 
the Plaintiff's Parket, whereby the 


Pelaintiff was damntfied in his Market. 


z Saund. 172. 


That one 8. T. was ſeized. in Fee 


of ſuch Cloſes, and the Dean and 
Chapter of W. of other Cloſes; and 


that they, and 8. T. had a Fair by 


Pꝛeſcription, fo2 the ſelling or Sheep 
there; That the Plaintiffs being 


polſeſied thereof, the Defendant: built 
other Pens contiguous; fo the P2e- 


judice of the Plaintiffs Fair. Lit; : 


Ent. 30. 
That the Plaintiff being a Lefſee 
of an Youſe in London Which he 


intended to raiſe higher; and the 


Defendant - built a 'Youſe adjacent, 
ſo over⸗hanging the Plaintiff: 8 Boule, 
that he was not only hinder d in build⸗ 


ing it higher, but it darkened his 


Lights. 3 Beownl. 46. Hern 197. 
Foz erecking a Pill to the 


of the Plaintiff's Pill. Ra. Ent. 9. 


That the Plaintiff being ſeiſed ol 


a Pefſuage and a Curtilage, and the 


Defendant | being ſeiſed of a — 14 
and Curtilage near adjoi 1 
Defendant dug a Lime-Kiln 
Curtilage, ſo. near the te Plain 8 
Curtilage;. that the Plaintiff 

and an Ach⸗tree there growing, and 
a great Part of the G20u0d fell into 
” LimeAun, Aſh. e 26 


For fot repairing G6. 1 905 


Foz a Leſſde of a" Meſluage and 
Lands, and the Def 


ſeiſed 


's Pouſe, 


endant being | 
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another's Land, and were impounded; 


 feiſodiof:aPriſtuage andLands, ought 


to make and repair: the , Fences be⸗ 
tween the Plaintitf's and . Defen-; 


_vant's .Peſſuage and Lands, which 


were dukt ot Repair. 1 Brown. 28. Cl. 


» 


Man. 185 40) 6 41 e ene 


N a; 4; 1 1 oy 


F e at cut, 
and the Defendant poſſeſſed of another. 


Cloſe near adjoining, ought to repair 
the Hedges between the two Cloſes; 
foꝛ want whereof Strangers Cattle 


entered, &c. Tho. 35. Ro. Ent. 52. 1 
TTA · * 
The like foz want of repairing of 
Walls. Bro. Red; 20, 67, 486. 2 Inſt. 
CER TI 03 e enn in 
Jo not repairing Fences adjoining 


to à Common, whereby the Plain- 


tiff's Cattle went into the Common, 
and from thence info the Cloſes of the 
Defendant, and of other Perſons, 


and were impounded, . whereby the 


laintiff loſt the P2ofits and Weneat. 
bo his Cattle, and of the Common, 


and had expended ſeveral Sums ok 


Poney in defending Dutfs of Law, 


Bro. Red. OCH DAT be 2 
Foz not repairing Sea Banks, 


whereby the Water overflowed the 
Plaintiff's Lands. Bro. Red. 67. 
Againſt a Farmer of a Pill, foz. 
not repairing the Banks of à Mill- 


Pool, fo that the Mater overflowed 


the Lands of the Plainfiff near ad⸗ 
joining. Cl. Man. 178. Re. Dec. 99 
Foz not repairing the Banks of a 
Water · courſe running to the Plain⸗ 
tiff's Pill, whereby the Plaintiff loſt 

the Pzofits of his Pill. Cl. AA. 216. 
o2 not repairing a Gutter be- 


tween two Moules. Cl. AA. 268. Reg. 
104. Aſh. 16. | 


Foz not repairing a YVeſſuage. 
Ro. Ent. 10. bd. OE SMS: Ye? ah 
 Fo2 a Rector of 'a Church againſt 
the Executozs of the fozmer Rectoz2, 
fo2 not repairing the Youſes of the 
Recto2zy. Hern 13. 


 Fo2 not incloſing and repairing 


CCC 


3fo2 not repairing Fepoea whereby 
the Plaintiff's Cattle eſcaped th2ough 


Foz Dilapidations | bzought by the ; 
Recto2, againſt the Executozs of the. 


laſt Recroz, Lill. Eat. 21. 1 Lut. 115, 
3 
a Kitchen in London, Part whereof 


was upon a Shop. and an Entry of the 
Defendant's ſe, ſuppozted by a 


Bꝛick⸗wall, and a Woddei Poſt fixed 


thereon; and the Defendant thꝛew 


8 by 19 2 N 1 
Foz making 


ning from a Ritchen, to run into the 


den.. Vide 13. 


6. * 


now the Wall ay the Pen where 
by the Kitchen fell in. Vid. 65. Hern 


Plaintiff's Þ 4 29255 . he 
aintiff's Youle who was a Barber. 
that the Detendant who being a 
Shoemaker, - therein caſt ftinking 
Water; which ran into the Plaintiff's 
Pard,. Ro. Ent. 42. Hern 180, 208. 


who: permitted ſtinking Wafer. run 


Plaintiff's 'Cloſe, whereby his Sex; 
vants and Cattle were much infeced 
in their Bodies, and became cozrupted, 
N Br. A... 4b. 49” 

Chat the Plaintiff ſeiſed of à Pel⸗ 
ſtage and Garden, and the Defendant 
poſteſſed of a Palt⸗heuſe near adjoin⸗ 
ing, converted the Palt- houſe info 3 
25zew-houſe, whereby the Plaintiff loft 
the Pleaſure of his Youſe and Gar- 


Foz erecting a Shed fo2 melfin 

Tallow ſo near the Plaintiff's: Boule 
that the Plaintiff could not dwell in 
his Pouſe. Vid. 11... 
That the Defendant kept a Lime- 


* 


Kiln, whereby the Herbs, Gzaſs, and 
| Fruits of the Plaintiff's Garden were 


ſpoiled and ſuffocated, Cl. Man: 150. 
Foz putting Lime. into the Mater, 
whereby the Fiſh were. deſtroyed, Cl. 
Foz a Leſſee of a Peſſuage, Pard 
and Garden, againſt a Butcher, who 
kept a Slaughter-houſe in a Pard, and 


. 
4 . 


made a Gutter, wherein he caſt the 


Blood, Filth and Dung, which came 

from the Beaſts he kill d there, and 
cauſed it to run into the Elaintiff's 
Pard and Garden, 3 Hern 236. 5 | 
Foz a Baker a Leſſee of a Lew- 
er Room, againſt the Inhabitants 

of the upper Rooms, who thzew down 
Urin and other Filth, which fell on the 
Plaintiſf's Peal and Bread. Aſh. 4). 
Foz a Butcher having a Shop near 


to the Defendant, who placed Dirt ſo 
near the Plainfiff's Meat, that it was 


endamaged by the Duſt. Aſh. 49. 
That the Plaintiff ſeiſed of a Gar- 
den, incloſed with a B2tck-wall, and 


the Defendant erected a Pzivy 
joining fo the Mall, and placed ſo 


great a Nuantity of Dirt to the Wall, 
that it fell down, and the Filth and 
Soil run into the Plaintiff's Garden. 


HEY 
= 0 | 


That the Plaintiff was Leſſee of 


Trover and Converſion. - 


Cl. Aſſ. 200. Wi. Ent. 31. Mo, Intr. 13. 

2 Ven. 63. Red. Decl. 44. 
Foz a Yozſe. Vid. 8.- Foz-a Gel⸗ 

ding. Vid. 266. Cl. Aff. 2342. F02 An 
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Hi Ear am t. T Tre. J. 


402 a Cow in an infertour Court. Tre. 
Tro. 155. Foz a Silver Cup. Tho. 32. 
rea. Tro. 142. Cl. Af. 233. oz 


ſeveral Pieces of Gold and Gold 


Rings. Re. Dec. 421. Fo2 a Dia⸗ 


mond Ring. Idem 422. Ub. 234. Foz 


aà Hawk reclaimed with Bells. 'Thv. 


33. Ub. 239. Hern 104; 143. Foz 
Woollen Cloth, Ro. Ent. 69. Cl. AM. 


which he agreed to ſell to E. and the 


had no Right thereto; whereupon one 
8. ſued out a Commiſſon to 
ſealing Lands, 
Ol. 87. Hern At. 


* 
4 
> 
£4 i 
> 


nmiſton "fo2 con⸗ 
Ro. Ent. IA. | 'Z Inſt, 


That the 'Plaintiff ſeiſed of Lands 


_ Defendant ſaid, that the Plaintiff's 


232. Foz a Gold Ring, x Brown. 356. 


Foz 1B2aſtl-wood taken in Spain. Rv. 
Ent. 451. Foz a Ship and Goods, 
Bro. Red. 69. Fo2 a Bond. 1 Brown. 
255. Tre. Tro. 142. Foz a MPoztgage, 
Lill. Ent. 50. Foz a Bill Dbltgatozy, 


which the Defendanf had made to the 


Pluntiff, r Brown. 355. Foz a Lea- 
thern Bag of PYoney. 1 Brown. 356. 
Trea. Tro. 141. Foz five Pounds 


eight of Wool, 2 Brown. 35 8. oz 


Brown. 3 56. Tre. Tro. 142. 
 Fo2 an Infant by his Guardian. 
Met. 19. | | 


lluoſt by the Inteſtate. 2 Saund. 1355. 


Ponies. Re. Dec. 425. Foz Ponies 
which the 


| laintiff had craftily got 
rom the Plaintiff's Wife at Cards. 
id. 265. Tre. Tro. 143. 


1 Brown: 70. 


Title thereto was not good, whereby 


E. refuſed to pꝛoteed in the Purchaſe. 


Foz ſlandering the Plaintiff's Ti 


tle, whereupon there was an Inqui- 


fition at the Suit of the Crown, ſo 


that the Plaintiff could not let his 


Fo2 a Sta⸗ 


tute⸗Perthant. Ub. 233. Foz Cattle 


and Chattels, Hern 122. Ra. 
Hern 149; 251. . 
Ifoz an Attoznep. Wi. Ent. 108. 
Againſt an Aftozney. Ibm. 99. 1 


Ent. 5. 


Bro. 


Manoz. 2 Mo. Ent. 25. 2 Inft. Cl. go. 
Ffoꝛ a Son and Heir fo2 Moꝛds of 
Waſtardp. Co. Ent. 28. Hern 4. 
The like in the Diſinheritance of 
the Plaintiff ok Cuſtomary Lands, and 


and hindzing him fcom having the ad- 


miniſtred Goods, Co. Ent. 29. 


That the Plaintiff was ſeiſed ot 


Lands, Part of which he could have 
ſold by a Feoſtment, and the Defen- 
dant ſatd he had an Eſtate therein by 


0 
- 


FORE HUB Fre IS. - 
That the Plaintiff was ſeiſed of a 


Manoꝛ, Part of which was a Mar⸗ 


ren of a 100 Atres, which he would 
have ſold; and the Defendant ſaid; 
that one R: had a Title fo one third 
Part therein, Ub. 233. A 
That T. ſeiſed of a Manor; of ſuch 


Foz an Adminiſtrator foz Ponies 


x Brownl. Hern. 87. Tho. 32. Mo, Int. 


I7, 18.3.5 . | 
Jo oꝛ Goods loſt by the Inteſtate, and 


which came to the . Defendant's 
Hands, after the Adminiſtratian gran? 
ted to the Plaintiff, Tre. Tro. 148; 


Mo. Int. 17, 18. . | 
Foz à Bond loſt by the Inteſtate, 


and which came to the Defendant's 


Int. 452. Hern 122. Tre. Tro. 147, 1 50. 


Hands after his Deceaſe. Vid. 265. 
Foz an Executor fo2 Cattle loſt, 
and converted in the Life of the Te- 


cumbz2ances, fold if to the Plaintiff, 


a yearly Ualue, and clear of all In⸗ 


who had a Diſcourſe with L. on the 


ſtator, Vid. 264. Tho. 31. Ro. Ent. 


Feoꝛ an Executor, where the Goods 


were loſf by the Teſtator, and came 


to the Defendant's Bands after the 
Teſtatoꝛs Death. Ro. Ent. 80. Mod. 


* 
po 


Int. 15. Tre. Tro. 145, 152. Hern 2.45! 
That the Plaintiff. Servant to an 
Earl, was poſſeſſed of Goods which he 
loſt, and they came to the Hands of the 


ſold them; with an Averment, th 
by reaſon thereof he loſt his Service. 
Mo. Int. 1. | ; 11 a 454 6 | 


y \ * : 5 1141 14 * 11 * 1 
* K * 4 5 8 44 ntl  # 3 x $3 As 3% * 5 * . 
id 770 For ſlandering of + Title. 
FE ere UTI ORE e 
* —— . Y "A * 4 
That the Plat oiſed of a 
That the Plaintiff was ſoiſed of 
0 5 4 *. | N 7 : * 74 


Manor, would have demiſed it, and 
x4 Defendant ſaid, that the Plaintiff 


* 


11 
& * 


Defendant by his finding them, — 
at 


Part of R. about the Sale thereof ; 


and the Defendant ſaid, that the 


Eſtate was imperfect, and that an- 
other Perſon had a Title, in whoſe 
Name the Defendant entred 'into the 
Wanoz, 5 . 


Raſt; Ent. 594. 


933 *, 
2 8 


That the Plaintiff was feiſed ot 


Lands foz his own Life, and the Life 
of others, which he was about to ſell 


to M. and the Defendant ſpoke ſuch 
Wozds that M. refuſed to pꝛoceed in 
the 1 Brown!” 112: 
„That the Plaintiff in Right of 
his Wife, was ſleiſed of à Manor and 
Advowſon by the Feoffment of R. who 
at the Dime of * Feoffment was 
ſeiſed of other Wand 

Name ok all his Lands, Cc. he en- 
ſeoff'd K. and others; and the Defen- 
dant ſaid that R. at the Time of the 
laſt Feoffntent, was leiſed of the Mz- 
nor and 'Advoluſon; and that it paſs d 
by the genvral'Wozds of the Charter 
of Feoffment to K. and others ; where⸗ 
by the Plaintict was hinvered in an 
Exchange khereok then in Agitation. 
Raſt. Ent. 5% „ en © em 


15 4 
0 4 


That 5. ſeiſed of ſeveral Manots and 
Lands, had covenanted. to ſtand ſeiſed 
ſes to his thꝛee Dangh- 
Plaintiff's 


tothe feverat 
ans wheteof was the 


C2 1444 
7 * 


Wife; 


8, whereof by the 


* n — night. 544, 


nt D 2d tte 


.* References to 


zetedents 


PD. about making a Leaſe to him foz a 


Term of Pears fo2 200 l. And the 
Dekendont ſaid, that 8. had made an 
Etſtate to another Daughter foz 1000 
Pears, whereby D. refufed to take a 
Leaſe. Co. Ent. 30. 
That one T. G. was 
à Manor, clearly diſcharged from any 


other Title wo2th 1401. per Annum, 
and T. G. by a Deed enrolted, ſold the 


Manor fo the Plaintiff foz 3 9001: and 
that L. G. was about to buy the ſame 
fo2 R. L. of the Plaintiff fo2 3000 1. 
and that the Defendant aſſerted, that 
the Plaintiff s Eſtate was imperfect 


by a fraudulent and (ſecret Deed ha- 


ving been made fo defraud T. G. of 
that Manor, whom the ſaid W. aſſerted 
to have the legal Eſtate. Raſt. Ent. 594. 
That the Father of the Plaintiff ſeiſed 


of ſeveral Lands, deviſed Part fo the 


Plaintiff in Tail, and another Part 
to his Wife and Childzen foz their 
Lives, Kemainder fo the Plaintiff in 
Tail; which Cſtate ſo deviſed the 

Veir confirmed; and the Pla 
having a Wife and Childzen, inten- 
ded to have p2ovided a Joinfure fo: 
his Wife, and Poztions fo2 his Chil- 
d2en; and the Plainfiff ſpoke Wozds 


ko depꝛeciate | his Eſtate. | Co. Ent, 35. | 


For impoling Crimes 
bor cauſing him to be indicted. 


Foz charging the Plainfiff with Fe- 
lony, and carrying him befoze a Ju- 
ſtice of Peace in London, and there 
detaining him until he found Bail 
to appear at the next Seſſions of the 
Peace, where he was diſcharg'd by 
P2oclamation. Ro. Ent. 339. Vid. 
115. Hern 51. Ra. Ent. 12. 
Feyoꝛ one of the King's Peſſengers, 
fo2 a falſe and ſcandalous Petition ex⸗ 
hibited againſt him to the Juſtices of 
fhe Peace of the Seſſions, and by 
them deliver'd to the King's Pzivy 
Council. Ro. Ent. 52. Hern 153. 
| Foz à Dotoz of Laws, and Offi- 
cial to the Biſhop of L. foꝛ a falſe and 
ſcandalous Petition exhibited againſt 
11 to oy Committee of Parliament. 
LGC 30... atorootwmnn | 5 
The like foz Printing and Publich⸗ 
ing a Petition. 1 Saund. 120. 
. Fo2 an Attoznep, fo2 exhibiting 
alle Articles againſt him in the Court 
of Chancery 
Defendant's Dath, a Writ-iſſted from 
the Court of kings Bench foz the 
Plaintiff's good Behaviour, and the 
Ein was thereupon arreſted. Ro. 
nt. 75. | „ i 1 4 
oz charging the Plaintiff with 
elony befoze a Juſtice of Peace. 1 
Hro. 76. Hern. 157. £3 | 


* a A Os a 2 
» 


ſeiſed of a 


Plaintiff 


upon the Plaintiff, 


whereupon upon the 


he like fo2 being accellozp to 
Felony, Tho. 3 . 
Foz a Counlstlo2 at Law fo g 
ſcandalous Libel, 2 Brown. 22. 
Foz an Jifozmation of Per jury 


in the Court of King's Bench Cüft ;. 


The like foz an Info2mation a 
gainſt the Plaintiff, that he riotoygy 
was. allembled with others, and had 
unlawfully beat the Defendant. Clift :;, 

_ Fo2 umpoling the Crime of Felony, 
and pꝛocuring the Þlainfiff to be in⸗ 
dicted upon the Defendant's Dath ; to 


which the Plaintiff pleaded, and was 


acquitted upon a Trial, Tho. 43. Wi. 
Ent. 74 \ | 
The like foz an Attoznep. y. 
Enk. 74. Bro. Red. 22: 
Noz charging the Plaintiff, and 
cauſing him to be indided fo2- Felony 
in Middleſex. 1 Bro. 3. Re. Dec. 10; 
3ͤ˖˙ 8 1 0 
T hhe like at the Afſizes, and Ignor- 
mus tefurn'd, 2 Bro. 17. Wi. Ent. 104 
WWU 7 
The like fo2 a Robbery, Ro. Ent. 
68. 2 Mo: Int. 100. Han. 24, 30, 54. - 
Tho. 36. „ „5 
The like oz a Rape, Wi. Ent. 96. 
T „ it, 
The like fo2 indiaing the Plaintiff 
foz an Aſſault, and endeavouring to 
take away the Defendant's Mitte. 
Clift: $3; ©. e 
Tcͤhe like fo2 Barretrp. x Brown. 18. 
Bro. Red. 20. 340. ct | 
The like fo2 Fozgery. Bro. 28. 
Foz a Parſon indicted hy the 
Plaintiff at the Sefſions foz Sodomy, 
where the Bill was returned Ignora- 
mus. 2 Brown. 21. b 
Foz indiding the Plaintiff foz be- 
ing a Conjurer, 2 Brown. 24; 
Jed indicting the Plaintiff upon 
thꝛee Jndictments, 1. Foz Ropping 
up a- Vighway in an unjuſt and 
riotous Panner. 2. Foz unlabfully 
and fo3cibly entring into Lands. 
3. Foz an unlawful and unjuſt Treſ⸗ 
pals in Lands, and cutting down 
Fences, ; Clift 24. W 5 
Joz indicting the Plaintiff foz 
ſtopping up & common Highway. 


Clift 31. coped | I . 
Aſſault. and Af- 


The like foz an 
fray, where Ignoramus was returned 
by the Gzand Jury, Idem 3a. 
Jo  P2onouncing the Plaintiff 
excommunicated without a reaſonable 
Cauſe, 2 Brown. 6. 
| Foz exhibiting falſe Wills again 
the. Plainfiff, ſuggeſting that he had 
falſly inrolled Pleas in tde Court of 
Common Pleas, and p2ocuriug the 
Plaintiff fobe:offen examined thereon- 
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5 Tring a frandalous Bill a 
gat the Plaintiff to a Chutrch-doo2. 
e Abettozs in an Appeal. 
| : t. 43, 44. „„ 

re airelting the Plaintiff in the 
Mayo2's Court of Maidſtone. Lill. 
Ent. 23. e | 


%. 


PS: For Slander of Perſons. 


Foz Scandalum Magnatum. 2 Bro. 
16. Vide 61, 63, 72, 74. Cl. Man. 160. 
2 Co. 13. Lill. Ent. 494. FO 
" Foz a Duke, Bro. Red. z1. 2 Inſt. 
Cl. 2 


|. 1. * 8 
Fo2 Wozds of Treaſon. Han. 29. 


Maoꝛds of Murder and Theft. Pl. 
| gen. 3). Re Dec. 129. 2 Inſt. Cl. 29, 
. oa. 
Pk Witchcraft. Han. 28. Cl. Man. 
163. Hern 112, 122. Cl. Aſſ. 196. Clift 
$56; 18, 108. 2 Ink. Cl. 3 
Df Per jurp. 1 Bro. 23, 53. Bro. Vad. 
44. Tho. 47. Pl. gen. 27. Cl. Aſſ. 221. 
The like upon a Trial. 2 Mo. Int. 


61, 633. 8 5 
. Foz Wozds of Theft. 2 Bro. 26. 
Bro. Vad. 46. 2 Mo. Int. 22. Ro. Ent. 


103, 116, 136. Cl. AM. 195, 2 Inſt. Cl. 
34, 49, 35. Ra. Ent. 12. Ub. 118. 
Ok a Rape, 2 Bro. 19. Han. 57. 2 
In. Cl. 36. 1 ny 
Df Adultery, 2 Bro. 18. hs 
Df Foꝛgerp. Tho. 53. Bro. Red. 
52. 2 Mo. Int. 20. 2 Inſt. Cl 66. 
Df Warretry. Tho. 57. 
Ok UWozds of counterkeiting Po⸗ 
dey. RG: 5; | 
Ok Frands. Tho. 45. Clift 111, 
212, 116. Han. 15. Cl. Man, 154: Re. 
EG; Io. 5 
. If Wozds of Witchcraft, 2 Mo. 
Int. 24. 2 Int. El. 5, 585, 
Wo2ds of Slander in Welch. Hern 
uy 1 Bro. 77. _ Ent. 7. 3 
Foz Wozds, charging the Plainciff 
with having the French bor fütz an 
Averment of the Signiffcation of thoke 
oe er 2 Bro. 6. Mo. Int. 28. 2 Init; 
* »; 7 ate oi. : 
_ Foz Wozds ſpoken fo a riotous 
Aſembly, that the Plaintiff's Boule, 
which was a Tavern was a Baäwdp⸗ 
houſe, by which the Þ 
were ſpoiled. Vide 44. 


Ok Perjury, where the Detendant 


bt in the County Court, where 
the den Had ien Lain, an 
_ tyereupc the Defendant aid the 

ons was perjured, Ro. Ent. 45. 


ern 211. 


4 ſcandaldus Bill a- 


„ 179 


CI. AM 22 1. Pl. gen. 1). 2 Inſt. Cl. 27. 


S. nr. Nee 
18. No. Ent. 94. Clift 102. 2 Inſt. Cl. Fees 


7d. Han. 16, 25, 28. Tho. 72. Re. Dec. 


laintiff's Goods | 


2 peoleruted the - Plaintiff fo2 2 


Bro. 65, 19. Pl. gen. 25, 32, 35. 


Foz Wodds, that the Plaintiff hab 
burnt Barlep. 2 Inft. Cl. 44. 


Foz Wo2ds ſpoken of an Otf cer, 
charging him with CTozenage in his 
Dice; WI. Fun K 364 
 Fo2 a Judge of the Common Pleas, 
and Juſtice of Aſſ:ze, whert ſevera 
Valefacozs had committed Rents an 
Riots in bzeaking down Bedges; and 


the Defendant was examined foz2 


abetting them; who ſaid, that the 


Plaintiff gave Advice to the Tenants 


to thzew down the Yedges. Ro. Ent. 
79. Bro. Red. t9. 2 Inſt; Cl. 70. Herri 


Foz one who had been a ember of 


Parliament, fo2 ſaying that he was 
a Papiſt and Penſioner. 2 Ven. 263. 


Foz a Juſtice of Peace fo2 Noꝛds 
of Tozenage. Tho, 46. 2 Mo. Inſt. 30. 
Lhe like fo2 Wozds of Bꝛiberp. 3 


Brownl. 113. Hon Ha; 
The like fo2 Fozgery, Tho. 48. 
Foz Wozds of Injuſtice. Ro. Ent. 

65. Hern 253: ; DA 

| Foz an Auditoz fo: Wozds; charg/ 
ing _ with Tozenage in taking 
Wi. Ent. 50. 8 3 
__ Foz a Counſellcur of Law againſt 
the Defendant, who weit and fub⸗ 


liſhed a ſcandalous Libel againſt the 


Plaintiff direced to his Client. 2 Bro. 
22. 1 Saund. 120; n 


The like foz Wozds of Suboznation 


of Perjury. Tho. 53. 
he like Foz Wio2ds. of Painte- 
nance and Champerty, Han. 81. Cl. 
Man. 156. ' nr TR FILES 
The like oz Wozds of Perjury, 
Re Dec. 119 Co. Ent. 26. Hern 111. 
Foz a Docto2 of Phyſick, that he 
had killed five Perſons in Bleeding 


them. 1 Bro. 2t. 5 
Ok Wozds of a Regoꝛ of a Church, 
4 him with Fo2nication, and 


ncontinency. i Bro. 2 
The like foz Wo2ds of Simony. 
Thö. 50. 2 Mo. Int. 82. 


Foz Wo2ds of Bawdzy. Br. R. 50. 


, Fo2 ſcandalous Wozds of a Par- 


ſon. 1 Bro. 77 e 2 
The like oz Sodomy. 2 Inſt. Cl. 3). 
The like fo: Wozds of Periurp. 
Re. er e ee 
The like fos Wozds of Thett. 


San. 241. 


Fo2 Wozds of an Aftoznep of the 


mon Pleas; fo charging him 
being an Ambidexter, and de- 


with be 
ceifſul in his Pzofefkon. Tho. 50. 
2 Mo. Int. 25. Co, Ent. 23. 


The like fo2 Moꝛds of Inſufffti⸗ 


1 ency and Jnabilify, &c. Tho. 50. 2 


O. Int. 27. 


The like fo2 Wozvs of Fozgery. « 


The 
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The like foz Unaverp and Thekt. 

1 Bro. 79. Han. 26. Hern 1i1. 

like fo: Knavery and Perjurp. 

2 Bro. 19. Br: R. 70. 55 
The like foz Per jurp. Clift x04. 

The like fo2 1B2tbery. Pl. gen. 30. 

Foz the Clerk fo a P2othonotary 
fo Mozds of Theft. Br. R. 51. 


Foz an Aftozney fo2 ſcandalous 


Mozds witten in Exceptions in 
Chancery, Br. R. 72. 5 
Fo2 a Uirgin, that ſhe had had a 
Waſtald. 1 Bro. 49. Cl. Man. 168. 
Re. Dec. 108, 110. Cl. Aff. 209. 2 
Inſt. Cl. 78. Hern. 110. Lill. Ent. 61. 
Aſk, 20 
The like koz Inconfinency, by 
which ſhe loſt her Marriage. Tho. 45. 
Ro. Ent. 106. Bro. Va. 47. 2 Mo. Int. 29. 
The like of a Widow, x Bro. 62. 
Foz a Midow foz Wozds of In⸗ 


ſuft.ciency. Han. 11. 5 
Foz a Bacheloz, foz ſcandalous 


Moꝛds by which he loſt his Parriage. 


. 


Tho. 57. Hern 221. t We 
Df a Tradeſman in London fo2 


Moꝛds charging him to have been in 


Newaafe fo2 Felony; and ſhould be 
hang d. 1 Bro. 23: | | 


_ Foz Woads, charging the Plaintiff 
with keeping a deceitful Shop-book: 
Ro. Ent. 46. Hern 2123. The like 
Foz keeping falſe Meights. Hern 


111. 


2 Bro. 23, 1 Int. Cl. 7 1 2 
The like of a Percer. Ro. Ent. 77. 


Tho. 51, 52. Bis 56. Mo. Int. 1. Cl. 


Al 19S. +42 Beo. 781. 

The like of a Palſter. Bro. Met. 35. 
The like foz Wozds of Cozenage 
of a Taploꝛ. r Bro. 54. LT 
The like of a Percer. 1 Brown. 
78. Hern, 108, 158. 8 | 

The like of an Innholder. Han. x 5. 

Foz a Palſter foz Moꝛds of Jnſuf- 

ficiency. 2 Bro. 15. Br. R. 8 3. 
The like of a Perchant. 2 Bro. 2 z. 
Br. F | 

The like of a Clothwozker in Lon- 
don. 2 Inſt. Cl. 74. Aſh. 55 


Foz a Son and Peir foz Wozds of 


Baſtardy. Tho. 58. Re; 


Dec. 227. 


2 Mo. Int. 26. 2 Int. Cl. 93. Aſh. 66. 


The like of a Daughter and Heir. 
8 2 e 

Foꝛ a Deputfy-Colleco} foꝛ razing 
a Figure in a Book of Aﬀeſmens 


Br. R. 7r, 


Foz a ſcandalous Libel weitten 
and fubliſh d. Br. R. 52, 2 Int, Cl. 24, 


90, 96. | 5 705 
Foz a Goldſmith fo2 ſcandaloits 
Weds painted and publiſh 
Polt-boy, Whereby he loſt 
riage, Bro. Met. 3. 


is Par. 
: TT | 


Ok a Perchant that he was a Wank⸗ 
rupt. 1 Bro. 63. 2 Mo. Int. 34. Vide 


» in the 


" References to Pꝛetedents 


— 


Declarations for Damages done to Horſes 
hired or lent. | 


Foz riding a Vozſe of the Plaintiff's 
(delivered to the Defendant to ride) 
in ſo furious a Panner that he wag 
kill'd. x Bro. 40. 2 Inſt. Cl. 178, 179. 

Foz a Yozſe lent to the | Deten- 
dank which he- lo. negligentlip left, 
that the Yozſe fled, and in Leaping 
Ditches became lo wounded, that he 
was killed, Rob. EAC3 Git df 

In Cdnſideration that the Plaintiff 
would lend the Defendant a Pare foz 
his Son to ride on, the Defendant 

zomiſed that his Son ſhould not over; 
wozk her, but would tedeliver her 
ſound, whereas the was killed by be⸗ 
ing over-w20ught, Bro. Red. 27. 
Foz the Plaintift's Pare delivered 
to the Defendant to till his Lands foz 
two Days, and that the Defendant ſq 
exectively w2ought her that the died, 
Rob. Ent. 50, 51. | | | . 


Declarations for other Wrongs, Cc. 


© Foz cancelling a Bond delivered to 
be kept Safe koz the Plaintiff, Ra; 


{ 


Ent. 5. Vet. Int. 20. Ub. 238. p 
_ Foz fearing the Seal off a Deev, 


deliver d to the Defendant to look on, 


Ra. Ent. 7. Vet. Int. 163. 
Foz a Vaberdather againſt one who 


* 


uſed too much Familiarity with his 


Wife, by kiſſing and toying with her, 
ſo that the Plaintiff became ſcanda- 
liz d, and hinder d in his Buſineſs in 
his Shop, and injur'd as to his Youſ- 
hold Attairs. Ub, o 

Againſt an Overleer of the Pooz, 
who fo2 4 8. 6 d. aſſeſſed upon the 
Plaintiff diſtrained his beſt Cow, and 
ſold it to another by Covin, foz 53s. 


4d. whereas the Plaintiff had ſeve- 


ral Cattle of a leſs Paice, and the 
Defendant had not reſtozed to che 
Plainfiff the Overplus. Hern 233. 
Joꝛ looſning a UGeſſel faſten d to a 
Polt with a Rope, ſo that the Ueſſel 
floated in the River, and was much 
damaged. 213. Ro. Ent. 7. 
Fo2 enticing the Plaintiff's Ap? 
p2entice away from his Service. 
Hern 78. Tho. 33. Vide 86. 1 Brown. 
67. Vide 85. 2 Sand. 169. 2 Inftr. Cl. 
199. The like of a Servant. Cl. Man. 
75, I71. Vide 85. 2 Inſtr. Cl. 201, 202. 


* 


Hern 243. e rn 

The like of an Apprentice, and 
to play with the Petendant at umaw⸗ 
fal Games, at Which. the Appientite 
loft the Plaintiff's Ponep. Hem x50: 
Attainfſt an Annholder who fold the 
Plaintit's Bozke which de had i 
Foz 


Paſture. | Ub, 2 31. 1 55 


— 


Vas 
ke 


Foz a. Lefſo2 againſt a Leſſee at 
wilt fo * a Cottage by Neg- 
igence. A RSG 7 HR nog 
mt a Tenant fo2 Life againſt a 
Tenant. at Will oz, cutting down 
Trees. 1 Brownl. 2 35 1 Brown. 28. 
Ro. Ent. 7 Bro. Red. 8. 
Againtt the Lozd of a, Panoz, fo2 
cutting down Trees on the Plaintiff's 
Cuſtomary Lands, of which he was 
feiled in Fee. 1 Browhl. 25. 
Fo2 Fozging a Writing to give 
the Plaintiff Trouble in Lands which 
2 he had bought. Ra. Ent. 356. 8 
Foꝛ a Toꝛzd of a Panoz ſeiſed of 
the Manos, held of antient Demelne 
againſt the Defendanf, who levied a 
Fine in a Duperiour Court, of the 
Tenements held of the Panoz, where- 
bp the Tenements became pleadable 
at Common Law, to the Dilinhert- 
tance of the Plaintiff. Bro. Red. 


The like io: Bailiffs of a Bozcugh, 


and of the antient Mill of G. with a 


Demurrer thereto. Wi. Ent. 26. _ 

Foz à Don and Weir fo2 fo2ging 
a a falſe Will tending to his Diſtnhert- 
tance. 1 Brown. 25. 48 
Againſt a Uicar of a Church, foz 
p2onouncing the Plaintiff excommu⸗ 
nicated, and thereby hinder'd the 
Plaintiff from coming to Church, 


whereas there was no Excommuni⸗ 


tation. Tho. 59. 2 Brown. 20 
Againſt a Servant retained to ſerve 
the Plaintifk as a Shepherd fo2 a 
Pear, fo2 departing his Service with⸗ 
in the Pear, whereby the PlaintitT loft 
ten Sheep. Bro. Red: 37. 
Foz faking and impounding Sheep 


in a private Place, ſo that by im⸗ 


dunding them in a ffrong Place 
Part of he Oheep died, and the Reff 
were much damaged. Ro. Ent. 87. 
The like koz impounding Cattle 
in ſeveral Places. Wi. Ent. 89. 2 Inſtr: 
Cl. 179. | n 
Foz pꝛolecuting & Writ of Capias 
Utlagatum, after the Outlawry was 
reverſed. Bro. Red. 18. . 


© Foz the Citizens of London againſt 
the Bavoz, fo2 refuſing a Poll at an 


Election of a Bzaidgmatfer. 2 Ven. 2 5, 
Foz taking away the Boundaries 
& the Plaintiffes Lands, which di⸗ 


vided them krom the Lands of other 


People. Cl. Man. 176. 
Feoꝛ clipping the Tails and Necks 
of the Plaintiff's Boꝛſes. Cl. Man. 


180. 


to keep. | Cl. AM. 212. 


on 


Cvidences deliver d to the Defendant 


By a P2opzieto2 of a Copy of a 


— Book, againſt one who pointed it 
without his Conſent, Lill. Ent. 67. 


_ Foz with holding and detaining 


The like by a Patentee, Idem 331 


Agaüntt the Paſter of; a Hoy fo: 
linking the Plaintiff's Boat. Lill. 

nt. 3 . E 127 — 3 2 
Againſt a Headborough fo: billet⸗ 


ing Soldiers on the Plaintiff, - Lill 


ü ͤ . 13. Arn 

„Foz keeping a Dog accuſtomed to 
bite Sheep, which bit the Plaintiff's 
Sheep, that Part of them died, and 
the Reſt were damaged. Ro. Ent. 77. 
Bro. Red. 43. 31 5 


I 97, 19 9 e „%%ͤ?:᷑ . $i $8 52 fy 
The like fo2. biting a Yozſe, Ro. 
Ent. 20. Hern 249. 1 


The like fo2 keeping a Boar that 
was uſed. to biting. _ Bro. Red. 47, 73. 


The like fo2 keeping a miſchievous 
Petfer. ” Tho. 40. atom nt. 


Declarations in Actions upon the Caſe; 


for the Defendant's not doing ſome- 


What he ought to do, either by the 
Lau, or the Cuſtoms of the King- 


dom, or by his Promiſe Expreſs of 


- Implied: .....-- 


IJfoz a Cuſtomary Tenant of a 
Ml, againſt the Decuvier of Tene⸗ 
ments, who by Cuſtom cught to grind 
his Gzain at the Plaintiff's Mill. t 
Brown. 68. Bro. Red. 63. Hern 83. 


Foz a Biſhop's Tenant of four 


Cuſtomary Puls, againſt an Inha⸗ 
bitant of an antient Peſuage, where 


all the Inhabitants in the City of 8. 
ought to grind their Coꝛn at the ſaid 


Pills. Wi. Ent. 66. 5 . 
\- Foz two Peopꝛietozs of Mills, az 


gatalt the Tenant of a Yetſuage with⸗ 


in a Panoz; where, by the Cuſtom of 


che Panoz, every. Inhabitant within 


that Manoꝛ ought to Gꝛind their Coꝛn 
at the ſaid Pills. 2 San. rr2, 
The like ſoz. a Tenant at Milk of 
ſeven Pills in a Pano, and a Wo⸗ 


rough, againſt the Inhabitants ok an 


antient Peſſuage within that Panoz 
aid Bozough. 2 Ven. 288. an Action 
ujon the Caſe b2ought by two upon a 
Pꝛeſcription, fo2 not Gzinding all their 


Co2n at one of their Pills; but the 
tt, 


Declaration ill, becauſe they had not 
laid all their Cozn which they had to 


Gꝛind. 2 San. 113. | 


Againſt a Uicar, fo2 neglecting fo 


read divine Service in the Chapel of 


a Lo2d of a Panoz. 5 Co. 52. Ra. 
Ent. 2. n N 


Fenz not perfoming an agreement 


as to tleaning the Court belonging 
to a Youſe called the Pews, and car⸗ 
rying away the Dung and Filth fron 


the ſame. Re. Dec. 111. 
6 1 | Again{t 


„The like of a Dog accuſtomed to 
bite Pen. 1 Brown. 29. 2 Inſt, Cl. 


| References to Pzecedents 


" * *1„ 


to an Agreement. Clift 63. 
FJfoꝛ not perfozming an Agreement 


© - Againlt an Attorney, who had not 


ſued out a Fieri Facias upon a Judg⸗ 
ment confeſſed by a Warrant of At- 

Foz not paying E. D. Ponies due 
fo: feeding Cattle ſold the Plaintiff by 


the Defendant, Cl. AM. 208. Clift 65. 
Cl. Man, III. | 
Ponies deliver'd 


Foz not delivering del 
to the Defendant by the Plaintitf, fo 


be delivered to J. S. Cl. Aff. 209. 
Foz not repairing a Peſſuage, Ro. 
Amn ii by ps 55; : 
Fey not paying Rent, in Conſide- 


ration of a Diſtreſs left by the Plain⸗ 
tiff upon the P2emiſes, Bro. Red. 120. 
2 Inſtr. Cl. 120, 122. 


Fey not delivering the Poſſeſſion at 


the End of a Term acco2ding to a 


P2omiſe, Clift 40. Re. Dec. 5. 
Foz not taking away Sheep (that 


were ſold fo the Defendant) out of the Pl 


Paſfure of the Uendoz, acco2ding to 
an Agreement. Clift 65. 1 
Foz not repairing a Barn accoz- 


ding to a Pꝛomiſe upon an Exchange 


of the Barn of the Defendant foz the 
Plaintiff's Barn, Clift 74. 
Foꝛ a Farmer of Tithes againſt an 
Occupier of Lands, where, by the 
Cuſtom of the Uill, all the Occupiers 
of Lands ought to carry their Tithes 
to a Barn, calld the Tithe⸗Barn. 


Tho. 54. | 
where by 


Foz a Farmer of Land 


8 
a Pꝛeſcription all the Farmers of 


ſuch a Farm, had the Liberty of 
a Fold-courſe within the common 
Fields in G. from ſuch a Day to ſuch 
a Day, feeding upon the Lands of 
the Farm; and the Defendant put in 


200 Sheep there to depaſture, buf did Th 
not fold them as he ought upon the 
Lands, whereby the Plaintiff loff the 


Benefit of the Foldage, . 2 Ven. x36. 
_  Fo2 not plowing Lands acco2ding 


about building a Houſe. 2 Saund. 347. 
2 Inſtr. Cl. x06, 108, 111. S: 

Foz not redelivering a Voz2ſe left 
with the Defendant to depaſture. Cl. 


Man. 57. 
Barg or Pleas, 
To Actions upon Promiſes; 


= Non Aſſumpfit. x Bro. 67. 2 Bro. 9. 
Mo. Int. 27, 28. Han. 35, 59. CLAM 7 1. 


Lal. Ent, 6, 71. " 
Non Aſſumpfit fo Part, and a 


Tender to the Reſt. 2 Mo. Int. 143. 


Replication and Illue. Ibid. 5 
Ton Aſſumpfit by an Executoz. 


Bro, Vad. 75, 113. 
Ts . 3 


_ Reſidue a Tender of 


4 — 


© To the firſt Pꝛomife Non Affump- 
fit, to the Second and third Non A f. 


ſumpfit, within ix Years, Bro. Vad. 


/ WIR Ot - 

Non Aſſumpſit within fir Bearg by 

" pate 8 177 | 
uing out the D2tginal, Replication any 

Ifue, 2 Mo. Int. 138. Cl. AM 175. 
A ſpecial Replication, that the 


Plaintiff ſued out a Latitar, and that 


55 Caufe of Action accrued within 
Pears befoze, Mo. Int. 138. 
An Alias Latitar ſued out, with ſe⸗ 


veral Continnances. . Id. 140. 


The Statute of Limitations pleaded 
at Large, Id. 142. The like, Cl, Ag: 
181. The like, Br. R. 99. Replica; 
tion thereto, Id. 11. 
A Plea, alledging by Proteſtation, 
that he had not accounted, noz was 
indebted, foz Plea, Non Aſſumpfit 
To part Non Aſſumpſit, and to the 
5 f Poney b2on 
into Court; Replication, 9. — 
the Tender. Tho. 60, 66. Br. Red, 
90. The like, Cl. Aſſ. 10g. 

As to one P2omiſe Non Aﬀumpſit, 
and to the other that he had paid 
Part, and a Tender fo the Reſidue 
H20ught into Court. Br. R. 90, 10), 

K. Ss . 

Payment as fo Part, and a Tender 
as to the Reſidue, and the Money 
b2ought into Court. Bro. Vad. 103. 
EL AE ů-ânß é . 

That an Agreement was made up⸗ 
on a Condition, and a Traverſe of 
the Agreement in the Declaration; 
Replication maintaining the Declara⸗ 
tion, and an Jſſue upon the Traverſe. 

0. 74. | 


That the Bargain made was up⸗ 


on a Condition, that the Plaintiff 


was to pay Poney af ſuch a Feaſt, 
which he had not paid; Replication, 


that the Bargain was made without 
a Condition, and a Traverſe, that it 


was upon a Condition. Br. R. 90. 
That the Defendant p2omiſed upon 
fuch a Condition, and a Traverſe of 
the Pzomiſe in the Deelaration, and 
a Replication and Jfſue upon the ÞP20- 
mile in the Declaration, Ro. Ent. 97. 
That the Plaintiff had diſcharged 
the Defendant of the Pꝛomiſe. Clift 


199. 5 f 
That he had left the Pzemiſles in 

as good Repair as they were at the 

Time of the Agreement, and an Jſſne 


thereupon, Han. 4. 


ding to his P2omile ; Replication, 
Th he had not paid. Mo. Int. 29. 
The like, 2 Bro. 6. 
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Co a Pꝛomile to pay. the Leſs ſu⸗ 


ſtained by. carrying away Wrod ; a 


Plea, that the Defendant orfercd to pay 


25s, which was a ſuff.cient Recom- 


pence 5 Replication, pꝛoteſting that 


he did not. offer fo2 Plea, that it was 
not a ſuff:cient Recompence. 1 Bro. 3). 

To the laſt Pꝛomiſe Non Aſſump- 
fit, and fo the firſt a Demurrer. 3 Lev. 
F 4 OY ˙— A | 
so the ſecond Þ 1 
5 2 and to the firlt a ſpecial Plea, 
The Defendanf pleads Non Af 
ſumpſit fo Part, and a Foreign At- 
tachment, in London; as to the Re- 


ſidue; Replication, that thoſe Bonds 


attached were made in 8. and not in 
London; Rejoinder; that one of the 
Bonds was mabe in London, and 
Judgment fo2 the Plainfiff, Lev. Ent. 3. 


Plea by a Releaſe to a Declaration 


oy 


I. 257. | 


fov2 Lodging, Cl. | 


The Defendant pleads a general 


Keleaſe made after Uerdic, and befoze 


Judgment. Bro, Vad. 115. bs 
As to Part, that he gave a Bond, 


G. A tor. -- 3 
A Plea; confeffing the Pꝛomiſe, 
but foz a Defence, 3 and Ac⸗ 
ceptance after the laſt Continuance. 
„ ed oh an pr wotn ad 
That the Plaintiff accepted a Pꝛo⸗ 
miſe of Payment of the Monep from 
another Perſon; . and that he dif- 
charg d the Defendant therefrom ; 
Replication pꝛoteſting, &c. fo2 Plea, 
that he did not diſcharge the Defen- 


dant. Mo. Int. f 30. 


That the Defendant ſuch a Day, 


paid the Plainfiff 10 1. in full SakiC- 
faction of all Debts and Demands 
which the Plaintiff received, and a 
Traverſe of any P2onuſe afterwards; 
| Replication, that he had not paid, and 


any Pꝛomiſe afterwards; two Illues. 


Br. R. 93. 1 
To an Indebitatus A ſſumpſit the 


Defendant pleads, that the Plaintiff 


was a Recuſant Convict, &c. with an 


Averment, that the Judgment and 


Reco2d are in Fozce; the Plaintiff 


Demurs. Lev. Lent. 11. The like, 
3 Lev. Rep. 4 e eee 

To an Indebitatus Aſſumpſit by 
Commiſſioners - of Bankrupts ; the 
Defendant pleads Non Aſſumpfit, to 
which there is an Ifſue; and there⸗ 
upon a ſpecial Uerdic is found. Lev. 
„ . 


To an Affumpſit fo: Wares, and 


- a Mutuatus fo2 Money had and receiv d, 


Non Aſſumpſit as £6 ſeveral Par- 


tels of the Ponep, and a Tender, 


befo2e the pur chaked, as to the 
elt, which the Plaintiff refufed, and 


Dꝛomiſe Non AF 


MPoiety 


Aſſumpfit. 


and as to the Reſidue Non Aſſumpſit. Cattle an Account ſkated. 3. As to 


"if { 


* 
5 . : 1 5 4 4 6 1 * . 
r 222 99 1 A. e 


that the Defendant is kill ready; 


Replication denying the Tender beldꝛe 


the Plaintiff bꝛeüͤght his Oziginal; 


30. Br. R. 10). | 


to which the Defendant Demurs. 1d. 


The Dekendant pleads f Non Al. 
ſumpſit within lix Pears; Replica- 


tion that the Ponies were due and 
payable upon a Traffick, between the 


Plaintiff and the Defendant as Per⸗ 
chants ; but il in Aſſumpfit; other⸗ 
wiſe in the Cale of an Account. 3 
„// ST: 07 © 42 
That the Defendant had paid his 

k the Wargain between 

him and the Plaintiff, fo: Goods 
bought by them joinkly accozding to 


his Pꝛomiſe; Replication that he had 


not paid, and an Iflue thereupon, Re. 


Dec. 56; 


To an Aion upon ſeveral Pꝛo⸗ 
miſes; the Defendant pleads Pay- 


ment of 35s. in full Satisfaction of 


all Pꝛomiſes, from the Beginning of 


the Wozld fo that Day, Bro. Vad. 93. 


I. As fo Money bozrowed Non 
2, As to Ponep due fo2 


other Poney due foz Tattle, &c. that 
they were Partners in all Bargains, 
&c. Id. 94. Replication and Ilue. 
To an lIndebitatus Aſſumpſit foz 
61. fo2 a_ Gelding; the Defendant 
pleads, he bought the Gelding, upon a 
Condition that the Plaintiff upon 
Requeſt, thonld by Note under his 
Hand p2omilſe fo repay the Defen- 


dant the ſaid 61. if any Perſon ſhould 


Claim a P2operfy ; and avers, that 
he offer d the 51. and the Plaintiff re- 
fuſed to ſubſcribe a Note, Id. 95. 


Replication and Iſſue. e 

To an Aſſumpſit fo: Monep bo2- 
rowed, the Defendant pleads, that 
D. L. being indebfed to him in 201. 
by the Plainfiff's Direcion paid the 


fame fo E. J. the Plaintiff's Mother, 
&c: à Replication and a Demurrer and | 
Judgment fo2 the Plaintiff. | Id. 95. 


As to the Firſt, Second and Third 
P2qmiſes that he made them on the 
Ioth of April, and that the Plaintiff 
fealed a general Releaſe to him on the 


11th; with a Traverſe of an Aſſump- 


fit, afferwards a Replication; that the 
Defendant p2omiſed after the roth 
Dap, and an Iſſue. Id. 98, 105, itt. 
The Defendant, as to the 2d, 3d, 
6th, and 7th P2omiſes, pleads Non 
Afum} t; and as fo the If Pꝛo⸗ 
mile he pleads the Statute of Ga- 
ming: And as fo the 4th Pꝛomiſe, 
That he lo. above one Hund2ed 
Jounds fo the Plainfiff af Yagzard: 
Ind as fo the 5th Pꝛomiſe, that it is 
trite he made ſuch P2omife, but further 
that he plaid, and loſt above the 1 


ee rr * © * 
N. 1 Ni 4 — ** 


8 


2 


1 —— . low. *1 1 * — 


—— 8 


RE 


ferences to 


enen 


Nil dicit foz the other. 5 
Plea of Nonage fo an Aſſumpfſit, 


ok one hundzed Peunds not then 
paid by him 3 @ Replication as fo the 


firſt þ 2omiſe by way: of Proteſtation, 


that they did not play, &c. Jf02 Plea, 
that the Note and Bill were made foz 
Monep lent to the Defendant, and a 
Traverſe; that he loft above one hun⸗ 


dꝛed Pounds at one Time; and as to 


the Kourth, that he got only 61 l. and 
no moze; as to Fifth, that he got 
611. and no moze. Cilft 20% 201. 
. As to the firſt ſecond and third Pꝛo⸗ 


miſes, the Defendant pleads Non 


Aſſumpſit; and as to the other he 
pleads, that he paid the Poney accoz- 
ding fo his Pꝛomiſe. Bro. Va. me. 99. 

Replication, that he had not paid, and 
an lfue, the like Replication and. 


Iſſue. Id. 102. 


To the fürſt P2omiſe, the Defen- 


dant confeſſeth Judgment by Non 


Informatus, and as to the other he 


pleads Non Aſſumpſit. Id. 103, 
That the Plaintiff and Defen- 


dant accounted, and rol. was due, 
which he beings into Court. 2 Mo. 


Int. 143. 

To the firſt 
ſumpſit, to the Second, that the Plain⸗ 
tiff delivered the Goods by Agree- 


ment to the Defendant in the Name. 


of a third Perſon, fo2 and in Satil⸗ 


faction of Money due to him by the 


ſaid third Perſon, 3 loft. Cl. 269. 


The Defendant- pleads a ſpecial. 


Letter of Licence to an Agton upon 
the Caſe brought upon a P2omiſe, 
Id. 273. The like, Han. 62. 


Non Afumpſit fo the Firſt, and fo 


the Second he pleads, that he paid ſo 
much Money, and gave ſo many 
Goods in Satisfaction. Han. 64. 
Non Aſſumpſit fo2 one Defendant, 
Cl. Aff. 84. 


fo2 Perchandizes bought by the Deten- 
dant ; Replication, that they were foz 
necellary Apparel, &c. fo: the De- 
fendant and his Wife; Rejoinder, 


that they were not foz Necelſſaries, 


„ 
The like to an Action brought by a 


Taploꝛz, and an Iſſue thereupon, Id. 
104. | 


As to the firſt and ſecond Pꝛomiſes 
Non Aſlumpſit within ſix Pears ; as 
to the Third and Fourth Non Aſſump- 


fit generally; a Replication as to the 
Firſt and Second by an Duginal in 


Treſpaſs ſued fo2th within ſix Years 
&c. and that he pꝛomiſed within {i 
Pears nert befoze the D2tginal. 

Defendant craves Oyer of the Oꝛi⸗ 


ginal, and hath if ; and pleads that 


the Writ will not warrant the Decla- 
ration, to which the Plaintiff demurs, 
and the Defendant joins in Demurrer. 
2 Ven. 255. FR 

2 


Pꝛomiſe Non A 


"FRY! 


«„ 


oh That the Defendant paid f ano ther 


ſo much fo2 the Plaintiff in full Sas. 
tiskaction, &c. Cl. Aff. 9 9x. 1 
That the Defendant paid the Pa⸗ 


nep in the Declaration mentioned 
befoze the Day ok the D2iginal, and 


the Plaintiff gave a Releaſe theres 


upon. Cl. Af. 129. 


One Defendant pleaded, that he 
together with the other Non Aſſump- 
fit, and the ether Defendant pleaded, 


that the Plainfiff appdinted one P. B. 
to receive 30 l. in 


| | Ni, Datiofacion of 
the Pꝛomiſe, &c. Id. 188. Us 
Payment. pleaded. 3 Brownl. 82, 


Hern 130, T3 5»; 1 . „ ee 

Papment at ſeveral Days pleaded, 
3 Brownl. 56. J 
To an Action upon a Pꝛomiſe to 


* 
oO 


become beund to the Plaintiff foz 
Poney to be paid at the End of the 


Pear, oz fo pay ſo. much upon De⸗ 
mand; a Plea, that the Defendant and 


another offered to ſeal and deliver a 


Bond, &c. which the Plaintiff re⸗ 
fuſed to accept; Replication, that the 


Plaintiff requeſted the Defendant 


to pay him the Money which the De- 


kendant was fo pay upon Requeſt, 
$.Brownk 7.6) 15; 6 


A Plea, as fo the firſt P2omiſe- 


Payment; as to the ſecond Pzomiſe 


Acceptance of another Note in SatiC- 
faction. Lill. Ent. AK. | 5 
In a keigned Illue, as fo the firſt 
Paomiſe, that the Plaintiff had paid 
moze than he had received; as fo 
the Second, That the Inteſtate was 
not indebted to the Plaintiff, Lill. 
C FED | | 

The Statute of the 10th of Queen 
Anne, pleaded in Diſcharge of the 
Defendant's Perſon only being a 


P2iſoner ; Replication, that he was 
not a true Piſoner, and a Traverſe 


of his Diſcharge. Lill. Ent. 108. 


Non Aſſumpſit, within fir Pears 


from ſuing out the Oꝛiginal. Lill. 


Ent. 478. The like from ſuing out a 


Thee Defendants; Two plead 


Non Aſſumpſit, and the Third, with 
the Leave of the Court pleads Non 
Bankruptcy. Lill. 


Aſſumpſit, and 
Ent. 106. 


| Pleas to Actions brought by Executors 


or Adminiſtrators. 


That the Defendant never was 
Executoz, and a Replication. Cl. AA. 
74. Han. 105. 1 5 

Non Aſſumpſit within ſix Pears by 
an Executoꝛ, with a Replication and 
an Iflue. 2 Mo. Int. 138. The like, 
Cl. Af. 95s,' Tr Wet: 
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The Defendan 


* * + Sx EI 


; pleads, that the 
Teſtatoz gave him D2ders. fo (ell the 
Cloth, which he did acco2dingiy, and 
hald the Poney to the Teffato? in his 
ite⸗time. Bro, Va. Me. 88. 
The: Defendant pleads, that affer 
the Teſtatoz's Death, and alter the 
Marriage of the Plaintiff T. R. and 
A. his Wife, he accounted with the 
ſaid T. R. and was found in Arrear 
40s. which he paid, and the ſame 
was received in fall of all Demands, 
&c. Replication, pꝛoteſting that he 
ad not accounted, foz Plea, that he 
ad not paid, and an Iſſue. Id. 100. 
That the Defendant, and the In⸗ 
teſtate did actcunt, and thereupon it 
did appear, that he did not owe one 
Penp to the Inteſtate; Replication, 
that he did not account, and an Iſſue. 
C 8 
The Dekendant pꝛoteſting that he 
made no ſuch Pꝛomiſe, foꝛ Plea that 


3 


he paid 101. 5s. fo the Inteſtate in 


his Life-time in full Satisfaction; a 
Replication that he had not paid it, 
/ ( 

The Dekendant pleads a Releaſe 
from the Plaintiff as one of the Ex- 
ecutoꝛs, &c. and of Monep due to the 


miniſtratoꝛs. Bro. Va. Me. 3 


To an Action fa Sheep lold by the 


Teſtatoz; a Plea, that the Teüatoz 


and the - Defendant had accounted ; 
upon which the Defendant was leund 
in Arrear 81. and the - Defendant 
afterwards paid 7 1. thereef, and of- 


fered the other to the Executoꝛ; Re- 


plication, pꝛoteſling that he had not 
paid, noz offered, &c. fo: Plea main- 
taining the Declaration, and a Tra- 
verſe, that he the Defendant had ac⸗ 
counted with the TLeſtatoꝛ, Rejoinder, 
that he had accounted. x Bro. 14. 
That the Inteſtate was indebfed 


upon a Bond to R. in 20 l. and in 30. 


fo H. fo: Kent unpaid at the Time 


of his Death; and that he hath not 


any Goode, beſides, &c. Vid. 45. 


Teſtatoz upon a P2omiſe ; Replica- 


tion, that it 1s not his Deed, and an 
THe, 6 105. 5 
The Dekendant pleads, that the 


Teſtatoz had accounted with him in 


his Life-fime, and the Defendant was 
found in Arrear in 121. That after- 


- wards he. paid 101. and the other 40s. 
he offered fo the Crecutfo2, 3 Inſtr. 


Cl. 2775. Replication, pꝛoteſting that 


he had not paid, noz offer d, &c. Foz 
Plea, that he made ſuch Pzomiſe 
prout, and a Traverſe of the Account. 
A Rejoinder, that he accounted modo 
& forma, and an Iflue. Id. 279. 

That Adminiſtration never was 


granted to the Plaintiff, Cl. Aff. 


117. A Replication and an Iſſue. The 


like, Han. 105. 1 
That the Teſtatoz paid the Plain- 


To an Action againſt an Admini⸗ 


ſtratoz as to Part, That the Inteſtate 


in his Life-time paid it; and as to 


the Relidue, that the Deſendant had 


raid the Plaintiff 10 J. in full Sa⸗ 
tisfaction of the Pꝛomiſe; Replica- 


tion, that the Inteſtate had not paid 


the Part, and that the Defendant had 
_ paid the Reſidue, two Jiſues, Br. 

A Plea of a Judgment in Debt in 
the Kings Bench upon a Bond a- 


ainſt the Adminiſtratoz; That the 


Inteſtate was indebted upon thzee 
ſeparate. Bonds in ſo much, and that 
he had not Effects beſides, &e. Re- 
plication, as to the Judgment, that 


the Defendant after the Judgment had 


tit 201. in Satisfaction of the Pꝛo⸗ 


Wie, &c; Id. . | 
Ine Gxecuto2 pleaded Plene Admi- 
niſtravit, and the other pleaded a re- 


nouncing of the Probate of the Mill; 


and that no Effeas had come to his 
\ Hands fo be adminiſtred. Id. 132. 


Pleas by Executors and Admini- 
ſtrators. 


Plene Adminiſtravit. 1 Bro. 17. 
Han. 44. Bro. Va. Me. 116. 
That the Teſtatoz Non Aſſumpſit, 
a Gerdict and Judgment thereon a⸗ 
gainlt the Executoz. Ro. Ent. 64. 


the Defendant takes an Iffue upon 
the Traverſe, a Uerdic and Judg- 


paid 501. in full Sitisfacicn cf the 
Judgment; and that the Judgment re- 
main d undiſcharg'd by Fraud; and as 


to the ſeveral Bonds, that the De⸗ 


kendant had paid ſevere] Sum: in 
full Satisfaction ok the Debis; and 
that the Bonds remained uncancelled 
by Fraud: Rejoinder, that the Judg⸗ 


ment remained in its full Foꝛce, and 
traverſes the Fraud, and that the ſeve⸗ 


ral Wonds were not paid oz diſ⸗ 


charg d, and a Traverſe of the Fraud, 


and an Iſſue thereon. Br. R. 55. 


The Delendant pleads in Bar, that 
the Plainciff bꝛought his Agion againſt 
the Teſtatoz in the Sheriffs Court, 


and had a Verdict there, and Judg- 
ment thereupon, &c. with an Aver- 


ment of Identities. Bro. Va. M. 76. 
Replication, that the Kecoverp was 


fo2 81. 3s. in which the Teſtatoz 
was indebted to him fo2z line, 
and a Traverſe of the Indentitp 87. 
ment foz the Plainkif, 88. 


. . Non 


Plene Ad oiniſtravit by an Executo ;: 
Replication ànd an Iſſue. Bro. Met. 18. 
Non Aſſumpſit by Exetutozs and Ad⸗ 
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| Non Aſſumpſit infra ſex Annvs; be- 
foze the Day of ſuing out the way, 
nal, pleaded to an Action upon tye 


» 
* 


Caſe brought by an Adminiftratoz, 
and that Adminiſtration was granted 


ſuch a Day, Lill. Ent. 417. 

A Plea by an Adminiſtratrix, that 
her Inteſtate was indebted upon a 
Bond to J. S. and alſo by a Judgment 
recovered in the Kings Wench a- 


gainſt the Adminiſtrafrix on a ſim⸗ 


ple Contract by the Inteſtate, and 


that ſhe hath not Allets ultra. Lill. 


Ent. 59. 5 
An Adminiſtratoz pleaded Pap⸗ 


| ment of Part in the Inteſtate's Life- 


time, and Part by himſelf after In⸗ 
teſtates Death. Cl. AA. 148. —_ 
tion, that he had not paid, and an Iſſue. 

Plene Adminiſtravit, &c, Cl. AM. 166, 
195 RT. | 


Nil dicit by one Erecufoz Defen- 


dant, and the other pleads that he 


never was Erecutoz, CL-AM. 174. 


That he never was Executoz 


- pleaded by one, and Judgment by non 


Inform” by the other. Id. 177. 
That he never was Erecuto2 by 


one, and Plene Adminiftravit by the 


other. Han. 119. 


To Declarations foe Goods ſold and 


delivered. 


To an Action foz Wares ſold; a 
Plea of Nonage; a Replication, that 
the Wares delivered were fo2 neceſ- 


ſary Apparel, to which the Defendanf 


and Adminiſtrators, 


Go ds; 


rejoin'd that they were not ſold foz 


neceſſary Apparel, and a Demurrer 
thereupon. 2 Bro. 29. 5 
The like Plea, Replication, Rejoin- 


der and Iſſue. Br. R. 93, 104. Vid. 40. 


To an Action bought fo2 Cattle 
fold : The Defendant. pleads that he 
paid fo2 two of the Dren, that he was 


ready fo have paid the Plaintiff fo2 


the Cow, if he would have deliver'd 
her; and a Traverſe, that the Plain- 
tiff offer d to deliver the Cow; Re- 
plication, Pꝛoteſting, &c. For Plea, 


that he offer'd to deliver him the Cow. 


Bro. Red. 93. 2 Inſt, Cl. 250, 
The Defendant pleads, that the 


Plaintiff accepted of a Beaver Mat 
in Diſcharge of the Pꝛomiſe; Repli- 


cation, fhat he had not delivered if, 
and an Iſſue thereon. Bro. Va. M. 92. 


Vide Bars to Actions by Executors 


of ſome what to the Plaintiff. 
To an Action foꝛ not delivering 


* 


1 


Plea of Non Aſſumpſit to 


Part; and as fo the -Reſidne that he 
ad delivered to one C. by the Ap⸗ 
pointment ef the Plaintiff; Replica- 
tion; that he delivered not it by his 
Appointment; Pl. gen. 62. 
To an Acton fo2 the not Deli⸗ 
very of Barley af ſuch a Feaſt; a 
Plea, that the Plaintiff befoze ſuch 
a Feaſt had diſcharged the Defen- 
dant from his Pꝛomiſe; Replication, 
that he had not diſcharged him from his 
Pꝛomiſe. t Bro. 6  _ 
The Dekendant pleads that he paid 
Part of the Ponep, and would have 
paid the Reſt if the Plaintiff would 
deliver the Cattle to him acco2ding to 
his Contrad; Replication; p2oteſtin 
that he had not paid; foz Plea; that 
he had offered fo deliver, and an Iſſue. 
ß 7 oY 
The Defendant pleaded; that the 
Plaintiff had pawnd the Satchel 
till he ſhould pay the Defendant 
10 l. Cl. Aſſ. 95. Han. 109. 5 
That the Yozlſe was fo ſick 
that he could not deliver it fo the 
Plaintiff, - Cl. AM. 102. 


To Actions for Money had and re- 
| ceived. > 


The Defendant confeſſed the De- 
claration, and pleaded that he had 
paid the ſeveral Dums of Money to 
W. to the Uſe of the Plaintiff; Re- 
plication, that he had not paid, &c. 
2 Bro. 6. ; : 
To an Action brought by a Ser- 
vant, The Defendant confeſſed, that 
the Plaintiff came into the Teſtatoꝛ s 
Service, and there continued till (ach 


a Time, during which the LTeſtato2 


had plentifully pꝛovided foz the Plain- 
tiff; and that on ſuch a Day the 
Plaintiff voluntarilp left the Teſta⸗ 
toz's Service; and a Traverſe, that 
the Plainfiff ſerved the Teſtatoz 
during the whole Time in the De⸗ 
claration; a ſpecial Demurrer, and 


Judgment fo2 the Plaintiff, x Saund. 
265. | | | 


To Actions upon Promiſes relating to 
Lands. | 


To an Aſſumpſit. Bro. R. 1). Wi. 
Ent. 4. 33 
Non Aſſumpſit to pay 28 l. 12 8 6d. 


| in Conſideration that the Defendant 
To Actions brought for the not Delivery 


ſhould occupy the third Part of 223 
Acres, &c. Defendant pleads Payment 


and Acceptance; Replication, that he 


had not paid, an Iſſue thereon. Bro. 
Va. Me. 92. ; 3 
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The Dekendant prote 
3 ſuch P2omile ; fo2 Plea; that 


he did pay all weekly Aſellments and 


ayments, whatſoever chargeable up⸗ 


on the ſaid Tenements ; Replication, 
that he did not pay; &c. and Jiſue, Id. 


"To an Action foz Plowing, &c. 
The Defendant pleads he paid 22s. 
in Diſcharge of all plowing, &c. Re- 


plication; pꝛoteſting that the Defen- 


dant did nof pay; fo2 Plea, that the 
jaintiff did not receive it in full 
atisfadion, and Iſſue. Id. 110. 
To aà Declaration, that the Defen- 
dant in Conſideration of a Surren- 


der cf a Term in the Plaintiff's | 
Shop, would put the Plaintiff info a 


op of the Defendant's; a Plea 
that the Defendant offered fo put the 
Plaintiff info a Shop, which he re- 
fuſed. 3 Inſtr. CI. 279. 


To an Action upon a Pꝛomiſe to 


convey Lands; a Plea; that within 
the Time the Plaintiff diſcharg'd the 


Dekendant from the Pꝛomiſe; where- 


upon he ſold the Lands to another ; 


Replication, that he did not diſcharge 


him. Ra. Ent. 685. 


To Actions brought for Work and 
5 Labour. 
To an Action upon an Aſſumpfit 


fo pay 1008. &c. the Dekendant 
pleads, that the Plaintiff was not 


ready to go fo. the Kingdom of Scot- 
land, but refuſed; Replication, main- 
taining the Declaration, and a Tra- 


verſe, that he refuſed, and an Illue 
thereupon. 1 Bro. 76. * 
To an ae by a Daploꝛ; the 
Defendant pleads Nonage ; Replica- 
tion, that the Garments were nerel⸗ 
ſary; Rejoinder that they were not, 
and Iſſue, Vid. 40. Bro. Red. 104. 


To Actions brought for the Non- per- 


formance of Awards. 


The Defendant conkeſſeth the Sub- 
miſſion and Award, but pleads that 
the Plainfiff was indebted to the 
_ Defendant in 41. whereof the Arbi- 
tratozs had Notice befoze they made 
their Award, but would make the 
Plaintiff no Allowance fo2 the ſame : 
A Demurrer and Judgment fo2 the 
Defendant foz a Fault in the Decla- 
ration. 1 Saund. 30. | 


Non Aſſumpſit, and a Uerdid foz 


the Plaintiff, Wi. Ent. 491. 

To Part the Defendant pleads, that 
he paid the Money acco2ding to the 
Purpozt of the Award; to the Re- 


Ring that he 


out a Warrant ; t 


ſidue, the Defendant pldads a Releaſe 
a Replication, that the Defendant did 
ot pay, &c. and an Jſſue thereon, Mo. 
| leading by way of Proteſtation, 
that the Arbitratozs made no Award 
fo2 a Defence; that ng Award was de- 
livered, oz ready fo be delivered ac- 
co2ding to the Submiſſon; Replica- 


tion, That the Award was made, and 


ready fo be delivered under the Hand 
and Seal of the Arbitratoz, an Jfne 


thereupon, Mo. Int. 58. 
To an Action for Attornies Fees. 


Non Aſſumpfit. 2 Brown. 8. | 
That the Defendant paid all the 


 Sums fo2 Pꝛolecuting, and foz the 


Ponies expended; Replication, that he 
had not paid, and an Jllue, Ro: 
o 9 | 

That the Defendant was retained 


to be Atto2ney fo2 the Plaintiff in all 


Acions b2onght againſt him; Repli- 
cation, pꝛoteſting, &c. fo: Plea, that 


he did not require the Defendant to 


appear as Attozney fo2 the Plaintiff; 

Rejoinder, that he did require him. 

33 ET. 9 5 
That he paid the Plaintiff 40 5. 


which was as much as he owed him, 


and a Traverfe of the Pꝛomiſe; Re- 
plication, p2oteſfing that he had not 
paid; foz Plea, that he pꝛomiſed modo 
& 8 and an Ffſue: Bro. Va. Me. 
108. | | 


To Actions brought againſt Attornies. 


To an Action againſt an Attoꝛnep, 
that he appeared without a Marrant; 
the Dekendant pleads, that Judgment 
paſſed zagainſt che Plaintiff by non 
Inform” fo2 want of Inffrucions given 
by the Plaintiff. Cl. AM 289. The 
Plainfif? demurs, and the Defendant 
join d in Demurrer, the like ; Inſtr. 
Cl. 369. Replication, pꝛoteſting that 
he did not retain, foꝛ Plea, that he did 
not require the Defendant to appear; 
Rejoinder and Iſſue, that he did not 
retain, ce. | 


p 


To an Attion againff an Attoꝛney 


koz acknowledging Satisfaction with- 
he Defendant plead- 


9 


ed, that the Plaintiff retain d him to 


acknowledge Satisfaction; Replica. 

tion, that he did not retain, &c. and 

Iſſue. Id. 392, | 
To an Aion foz cancelling a Bill 


 Dbligatozy ; the Defendant pleads, | 


that he delivered it as an Accquit- 


tance to be cancelled : A Replication, 


that he delivered it to be ſafely kept, 
and an Illue. z Inſtr. Cl. 37 5. 


The 
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nth. om 
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ekerentes to Pzecedents _ 


The Dekendant pleads a Refainer 


by à Stranger to appear fo2 the Plain⸗ 
tiff, and he thereupon appeared; and 
foꝛ want of Jnftructons, he pleaded 
that he was not inſtruded. Ro. Ent. 


13, 99. Replication, that the Defen- 

dant was not retained. Ro. Ent. 20. 

To Actions brought againſt Sheriffs; 
fer Blcapes.”. * © © 


The Defendant pleaded a Reſcue 
in cartping his Pꝛiſoner to Gaol ; heid 


a good Plea, although the Reſcue was 
not refurned. : 3 Lev. Re. 44 
The Warſhal pleads freth Purſuif 

to an Acton foz an Eſcape ; Replica- | 


tion, Rejoinder and Iulue. 2 Mo. 
Int. 6 . | ; 
The Sheriff fo an Action fo2 an 
Eſcape, pleads the Statute of Hen. 6. 
concerning Sheriffs taking Bail. Id. 
151, 188, 190. The like, Bro. Red. 96. 
aid Replication, that the Bail had not 


ſtft.cient in the Ceunty where the 
_ Urif iſſued. 13 


The Defendant peoteſting that the 


Writ was not ſued out, and delivered, 


fo2 a Yiea, that the Party ſuppoſed to 
eſcape was not taken and arreſted, 
and Iſſue. 3 Inſt. Cl. 454. 

The Defendant pleads, that the 


Juſtices of the Peace in their Nuar- 


ter⸗Seſſlons, granted a Habeas Corpus 


to bing the Party arreffed befo2e 
them, and that Wrif being return d, 
the ſaid Juſtices diſcharged him. Id. 


355. ; N 
The Sheriff pleaded, that N. and 


M. had waſted accozding fo the Re- 
turn, 


The Defendant alledging by Prote- 
ſation, that they did pꝛoceed upon the 
Urits of Procedendo with all Speed; 
lo: Defence they pleaded, that the 


th2ce Writs were not, noz either of 


them was deliver d as the Plaintiff 
declared; Replication, maintaining the 


Delivery, and an Illue thereupon, 
Idem Ibidem. | | 


Pleas to Actions brought for Eſcapes. 


That he did not permit him to go at 


large. Cl. Aff. 83. 


The Defendant pleaded a Licenſe 
to diſcharge the Peiſoner; Replica- 


tion maintaining the Declaration, and 
an Aue. Ro. Ent. ;or. 


The Defendants to the Eſcape 


pleaded, that they took Bail fox the 
Appearance of the Party. Ro. Ent. 
3999 | | 

To an Action of Eſcape, the De- 
fendant pleads, that the Defendant as 
* I | ; 


a 


Sheriff took ſifficient Security cf the 
Pꝛiſoner, accozding to the 15 
fo2 taking Bail; and a Traverſe, 
that he ſuffer d the, Priſoner to eſcape, 
bekoze he had taken ſuch luff tient Se- 
turity; Replication, that the Deken⸗ 
dant befoze the Taking Decurity, had 
Notice that the WMrit of Latitat wag 
ſued ont fo2 the Recovery of a Debt of 
$01. Tho. 64. Bro. Red. 96. Ro: Ent. 


309. ea Tat ß gd 
To a Declaration againſt a Bailiff 
of a Liberty foz an Eſcape, he pleads 
that he had not taken, oz arrefted the 

Party. Ro. Ent. 8. «--..”. 
To an Action againf#.the Dexuty 
Parthal, b2eught by Yusband and 
Wife ; a Plea, that the Wife, with 
the Conſent of the Busband, direged 
the Defendant to let the P2iſcner go 
at large, Ro. Ent, 30. 7 0 ; | | 


To an Action upon a Promiſe of In- 
EN _ demnity, gen 
The Defendant pleads, that he be⸗ 

came bound with the Plaintiff to the 

Sheriff, who in Default of the 4p- 

pearance of the Plaintiff, pꝛoceeded 

to an Exigent againſt the Plaintiff 
and his Bail in the Common Pleas; 
and the Defendant received the Po⸗ 
nies to give the Atto2zney to ſuperſede 
the Exigent, and fo2 his Journies and 

Expences; and a Traverſe. that he 

p2omiſed to Jndemnify the Plaintiff 

with an Jſſne upon the Traverſe. Ro. 

Ent. 93. 


That the Plainfiff was not damni⸗ 


fied. Han. 118. | 


To Actions upon Promiſes relating to 
Marrieges. | 


To an Aſſumpſit fo pay Money in 
Conlideration of Marriage; a Plea, 
that the Plaintiff after the Pꝛomiſe 
made, diſcharged the Defendanf by a 
Releaſe in Writing ; Replication, that 
it is not his Deed; and an Iſſue. 
Han. 43. ” 

The Defendant pleads, that he 
offered to marry the Plaintiff, which 
ſhe refuſed. Bro. Va. M. 90. Replica⸗ 
tion, that ſhe did not refuſe, Nejoin⸗ 
der and Illue that ſhe did. 


-7 3 *. i : 
To Actions for Meat, Drink, Cc. 


Fn oh Non Aſſumpſit. Bro. Red. 30. 4 

The Defendant pleads a Tender af 
10 8. foz Dict and Lodging, as being 
ſutkcient fo2 the ſame, "which the 
Plainfiff refuſed, &c. Bro. Va. 8 
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The firſt Defendant confelleth 


Judgment by Nil dic'; the other pleads 


as to the giving 10 l. Non Aſſumpſit, 


and as to giving the Plainfiff A. her 
Diet, &c. that he gave it her Part 
of the Time, and was ready to have 


done ſo fo2 the Remainder ; buf that 
the Plaintiff took his Mike from his 
Houſe, whereby he could not perfozm 
his Pꝛomiſe; Replication, pꝛoteſting 
that he did not take her away ; fo2 
Plea that. the Defendant did not give 


her Diet, &c. and an Iflue. Id. 112 


A Plea, that as to ſuch a Day Non 
Aſſumpfit, and that afterwards: the 


Wife - abſented herſelf confrary to the 


Will of the Defendant ; and the De- 
fendant thereupon gave Nofice to all 

erſons, that he would not pay any 
blog '5 Inſtr. Cl. 272. The like, 
Br. Br. 95. The like, 96. | 


A Plea to an Action upon a P20- - 
E that the Defen- 


mile of Parriage, the | 
dant p2omifed upon Condition, that a 
Jointure was made, and a Traverſe 
of the Pzomile in the Declaration, 
Hern 228. 54 wwgh 


To Adions brought for Money due for 


.curing Diſeaſes. 


That the Plaintiff negligenfly ma- 


naged the UWiound, and by unskil⸗ 


fully adminiſtring Pedicines, the 
Wound became mo2tified, and the 
laintiff ſaid he could do no mo2e to 


ik than he had done; whereupon the 


Defendant paid the Plaintiff 40 s. 


which he accepted of; and a Traverſe 
of his deſerving moze. 3 Inſtr. Cl. 


To an Action foz Money pꝛomiſed 


fo2 the Cure of a Wound; a Plea, 
that the Wound was not cured by 
means of the Plaintiff; Hern 229, 


To Actions relating to Things Merca- 
1143 terial, © 


That the Defendant paid the Boney 


cozding to the Tenoz of the Bill; a 
Replication, that he did not pap, &e. 
and an Iſſue thereupon. Tho. 66. 
2 Np, int; 2613 5} 5 nts io 
To a Declaration foz Money due 
upon a pꝛoteſted Bill of Exchange; a 
Plea, that the Plaintiff and Defen- 


dant ſubmitted themſelves to the A⸗ 
ward of 8 made their 


Award, that the Defendant ſhould 
pay the Plaintiff 700 J. which he paid, 


Included. 


with an Averment, that the Hum i 
the Declaration was included in the 
7001. A. 3 that it was not 
A tb a ng, 
To a like Declaration; a Plea, 


p2otelting, &c. foz Plea, that the De- 
kendant is Heir Apparent to T. and 
koz his better Education, he was at 
Paris as an Engliſh Gentleman, and a 


Traverſe, that he was ever a Per⸗ 


chant, oz a Perſon trading in Per⸗ 


chandizes, &c. a Demurrer thereto. 
2 Ven. 294. ; 


teſting, &c. foz Plea, that he dzew the 
Will of Exchange as in the Declara- 
tion, fo2 the Uſe of C. who being in- 
debted to the King in the ſaid 2001. 


the Will was ſeized into the King's 


Yands ;_and the Defendant; by Uir- 
tue of a Writ of Extent, paid the 
Poney fo the King in full Satisfagion 
of the Bill of Exchange, with pzoper 
Averments, and a ſpecial Demurrer 


thereto. 2 Ven. 300. 


As fo the ſecond Pzomiſe Non Af. 


ſumpſit ; as to the Firſt, that the 
Plaintiff indozſed the Bill fo one 


A. B. and the Defendant. paid the 


Money to A. B. and A. B. gave a 


Dee z an nülnttäfer tf Wat 
„i. Clitt; g. 


F l M ; 
Pleas to Actions upon Warranties. 


That the Defendant did not war⸗ 


rant, I Brown. 39. Clift 939. Bro, Red. 
95. with a Traverſe. 


„ 7; 


Pleas to Actions for Negligence, or for 


M.isfeazance. 


N * 


* 
* a; a" „. „ we / —— $4444 4 
a — — 
* * 
Ly _ 
* 7 I] 
| 4. ; 4 f 
1 528 Sage * 
0 1 Ao * mi * * 0 
* ds. At. ot. 

» , — 


* 


* Tothelike Declaration Pie po 


To an Action fo: miſuſing a Yozſe 


in a Journey; the Defendant. pleads, 


that the Yozſe. died of ſeveral Diſtem- 
pers, and a Traverſe, that the Pozſe 
was killed by hard riding; an Jſſue 


3 Inſtr, Cl. 350. The like with a 


No. Ent. 51. 


'To an Adion,. foz -ynskilfully 


ſhaving the Plaintiff ;-the Defendant 


That the Defendant did til the 
G20und. in a. Pusband/like Manner, 
with a Traverſe of the Negligence, and 


an Iſſue upon the Traverſe. 1 Brown. 


73. 3 Inftr; Cl. 53. „ ane ; 
Waking a Proteſtation the. Defen- 
dant A, that the Goods were by 
L 9 


upon the Traperſe. 1 Brown. 40. 


pleads that he did not Shave, &c; 
3 Inſtr. Cl. 309. moe | 


I 


6M tune burnt in an Inn upon 


common 


Pelluage, one 


"References'00- beendete 


"6 wes 3 is 
u — 


ad, and not by Negligence ok 
> Defendant ; ; a ſpectal Demurret 


5 thereto. Wi. Ent. 29. 4 
To a Doclaration fo2 Goods loſt by 
| 4 tommon Materman; the Defen- 
dant pleads, that the Boat, with the 
Goods therein ſunk by a 'Tempeſk, 


without any - Negligence of the De- 
fendanf ; and a Traverſe, that they 


were loſt fo2 want of Care. Vid. z. 


38. Bro. Red. ror. 2 Mo. Int. 95. 
8 8 1 801 Cl. Aff. 99. 

aggon laden with the 
Cloaths al. other Things, was bꝛo⸗ 
ken open in an Inn upon the Road, 
and thoſe Cloaths and other Things 
that were in the Maggon were felo- 
moullp taken away againſt the De⸗ 
fendant's Conſent ; and a Traverſe, 
that he undertook fo carry the Cloaths 


_ fafely. Ro. Ent. $0. 3 Inffr, Cl. 345. 


Bro. ed. 16. 
That 3 Stranger unknown fired 
the Bouſes joining to the Plaintiff's 
es; and a Traverſe of a Neg- 
tect in the Dekendant in guarding his 
Fare. 3 Inſtr. Cl. 3377. 
A ' Plea, that Goods were not 
burnt foꝛ want of due Care of Fire. 


A Plea, that the -Defendant took 
pꝛoper Care ok his Fire; a Replica- 


tion and _ * the Want of Care, 


Pleas to Ae for Diſturbances of 


0 Common. 


Plea, that the Common was the 


% pre of E. and * who gave the 
ekendant leave fo put in his Cat⸗ 


tle; and a Traverſe of the Pzeſcrip- 
tion. Bro. Red. 45. 

That the Defendant had Common 
appurtenant in the Place, &c. foz all 
e Cattle 'thzoughout the 
whole Pear, as a Ciſfomary Tenant 
by the Tuſtom-of the Mandꝛ, and in 
the Plaine 's Lands by Reaſon of 


IT Uicinage. Tho. 63. 3 Inſtr. Cl. 326. 


To a Declaration fo2 chaſing the 


Phinties Cattle; .a_Plea, that W. 


ſed of the Mano: 'Whereof, &c. de- 
Viſed it fo the Plaintiff fo: Life, who 
d2ove-ont the Cattle Damage. fezant; 


10. i Traverſe of the Peeſcription, 
nt. 62. 


A Juftification o impoundidg an 
Yozke, Cl. Aff. 93. 
To à Declaration foz Surcharging 


of Common; a Plea, That befoze 


the Plaintiff had any thing in the 
one J. was deine, 0 won 


n 


of | Pefſoage 'a and M anbs, as of a R 
5 ure in Fee, Whoſe Eſtate. Ro, 
nt. 42 
To a Declaration for furcharging 
Common; the Defendant pleads, that 
he is a Commoner, and Juſtifies 
* in his Sheep, . Inſtr. (l. 


”” To a weclaration u: incloſſ ing 


| Common; a Plea, that the Plain; 


tiff's Father ave H. leave fo in- 
cloſe Part of the Common; and the 
Defendant as his Servant did: in; 


cloſe it, 755 kept up the Jucloſine, 


Wi. Ent. 5 
To the like Declaration ; ; a Ples, 


That there is a Cuſtom fo2 the Te: 
nants in Fee to incloſe the Lands 


in the 2 * „and to keep them ſe⸗ 
parate; Rep lication, that the Defen; 
dant did it of his own Wrong, with 
a Traverſe of the Cultom, and an 


Iſſue. Han. 23 


To a Declaration fo2 a Diffutbance 


of Common; a Plea, that A. was 


ſerſed of Lands and demiſed - 'them 
to 3. foz Pears; and the Defendant 


as Erecutoz fe S. plowed up the 


Lands, and_a Traverſe of the Pꝛe⸗ 
fcription, and Jaue. Tho. 65. 
To a Declaration foꝛ digging 
Turk; a Plea by a Cuſtom, that e⸗ 
very Inhabitant of an antient Mel⸗ 


ſuage in G. hath uſed to dig Turk 


upon the Fold⸗courſe, and to lay 


1 ſame upon the Gals to dep fo 
Fu 


el to be burnt in ſuch à Pefſuage, 
and the line Cuſtom” 'fo2' cutting 
Furze; Replication, maintaining the 
Declaration, and a- per of the 


Cuſtom. Wi. Ent. 9 


A Plea, that the aintitr had not 
the Liberty of a Pia courſe in the 
2 except in his own: Lands. 

©. Ent. | 


That the Defendant himmir was 


ſeized of the Lands, and thathe in- 


clofed them as it is lawful foz him 
to do; and a Traverſe of the ꝛcC 
ſeription laid by the Plaincif A Re- 
plication, and an Iſſue oy the P2c- 


Icription. 3 Inſt. Cl. 


The Defendant ne by a Sean 
ora free Marren made by the Dea 
Anights and Canons of 'Windlor, ans 
confirmed. by Act of Parliament in 
the Reign of Ed. 4. to which the 
Plaintiff demats. Wi. Ent. 77. 
Not guilty as to Part, and the 
Defendant juftiftes the Digging as a 
Dervant to A. upon à Pꝛelcription to 


make necellarp Wepairs; Replication, 


that the Detendant did it of his own 
Wrong; bs Co roy Iſſue. 2 5 
oe 18 * * if Be, 8 4 1 2 46 £ 


„* 
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% 


RR 


ur” e 


The —— 


tion as to the Pr. 
the een, fo. 


mon, 2 Mo; 
Int. wh e 


1 Ay: * 
hs ww © 2x 


Pleas to ARtions of Trover. 


T Bro, 358. Bro. Met. 
as fo part, and to the 


Not guilty. 
20. Wi. Ent. 33. 
Not guilty 


Relidue the Defendant pleads another 


Action, and a Recovery thereupon. 
Tre. Tro. 163. 

The Statute of Limifations plea- 
ded at large. Tre. Tro. 159. 
That the Defendant as Bailiff of 
a Mano? 1 the Lo2d had the 
Godds of Waifs in the County 0 
5 Middleſex, took the Cattle 
waived, and a Traverſe, that be is 
guilty in London. Vid. 8. 
That che * Plaintiff licenſed a 
Stranger to pledge the Goods ag a 
Decurity foz Montes lent thereon: A 
Replication, that he did not Licenſe, 
and an Ire. Tho. 62. 3 Inſtr. Cl. 


BY 


as an Cftray, and made P2oclama- 
tions, and put her to paſture; and 
becauſe the Plaintiff would not "* 
the 4 fo: — 1 
detained the Pare fi 2 * cfca | 
Inſtr. Cl, 295, Replication, a8 th; 
Plaintiff offered to pay 138. 4" fo2 

mends, which the 
faſed ko atcept; Rejoinder, n 
that it was not ſufficienf Amends 
fo2 Plea, that the . did 
tender, Ste. Bro. Red 


Balis 


of a Nopal College at 
Bro. Red: 1-4. 
N Plea, that the Defenvant bought 
the Goods in an open Shop in Lon- 
don. Tho. +62.” Tre. 4 156, rr. 
1 Brown. 357+ 5 Co. 
The like of For "Kit 
Traverſe, that he knew it 
Plaintiff's Gold King; 
7 Inſtr. Cl. 294. Ko.! n 
he like with a Re: tion, that 
the Defendant bought it of his own 
Wrong, and a Traverſe of the Sale 


Ro. Ent. 30. 
. 28. Ro. See 


in Parket Overt, and an Iſſue. 


thereupon. Ro. Ent. 449. 1 Brown. 


E 2 Mo. Jang 9 5 
— Plea) 


Fae foz «ft. 


T Replienion mathivintng the — 
| de. and à Traberſe ol the 'Pledging, 
c. 


pleads a Juſfifica- 
and traverſes 


| Pꝛohibition. 


his 


Thel che Welendant tank dhe Pate 7 


kendant re⸗ 


div not 


To an Action of Trover' fos an 
the Defendant Juffifies as 
ﬀ to the Pꝛeſident and Behelars der 
Cambridge. | 


16 be with's 


1 Iuſtr. Q. | 
. pals in the ſame Court. foz the lame 


Ro. Ent 


t. 43. 
A Plea, that the etendant as a 


Captain of 'a Pan ok War by the 


King's Command, took the Ship 


and Goods as à Pꝛize, trading be 


yond Sea contrary to the King $ 
Bro. Red. 8 NK | 
By an Executoz fo2 Gold Chains; 
a Plea as to Part Not rt and 
fo the Kefivun That the Defendant; 
Wife of the Teſtato2, had the ſame 
in her YPusband's Life-Time fo2 
her Apparel; and an Averment, 


that de had Goods ſitfficient. to pap 


his Debts, beſides thoſe Gold Chains; 


A Replication, maintaining the Dr- 


tlaration, and a Traverſe, that the 
Goods of. the Teſtatoꝛ, beſides thoſe 
2 Chains, were ſutficient to pay 
Debts; Ro. Ent. 87. | 
To an Adion of Trover foz Cat- 
tle; a 1 that by the Cuſtom of 
the Eity of London, live Cattle 
bought Au ſold by Foꝛeigners in 
Smithfield Parket befoze Nine of 
the Clock in the Fozenoon were 
fozfeited ko the Papoꝛ; and that 
Plaintiff ſold two Peifers, 
which the Defendant ſeiſed as a F02- 
feitnre ; and a Traverſe, that they are 
Griilty of a Converſion at W. &c. 
Tho. Wo”. | 

* Plea, that the Plaintiff demiled 

to the Defendant a Cottage wth the 
Goods ; and it was agreed between 
the Parties that the Dekendaut chould 
make uſe of the Goods fo2 the Term, 
and at the Ehe of the * ſhould 
deltver them, o; pay the. _= intiff a 


remote. I. fo: them, fo be 
hain we 2 them 
TOY = uf ten- 


78 315 4 

To a Declaration fo a Getving:; 

a Plea, That the Plaintiff gave 
7. an Authoꝛity to ſell it, who agreed 
with the Defendant, that he thonld 
typ it, and if it was not ſound, 02 did 
not pleafe- the Defendant, -he- ſhoutd 
then redeliver it to T. and the De- 
fendanft found the Gelding unſound, 
and redelivered it to T. with 
an Averment; that the Gelving was 
in the ſame Condition; Replication 
maintaining the Declaration, and a 
Traverſe of e * qr 1 Brown. 
356, 3 In 

A Plea; that 15 Plaintitf obtained 

qJ Uerdig and Judgment in Tref- 


15 and the Damages Were al⸗ 
ſeſed to two Pence; Replicarion, 
that the two ah Ditnages 1 

no 
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the Taking and 


Demurrer. Wi. Ent. 62, 99. 


A Plea to an Aion of Trover, 

that the Goods were bought in an 
open Shop in London; à Replication, 
maintaining the Declaration, and in 
that the Defendant 9 the 
Fraud be⸗ 


Goods to one R. who b 
tween him and the Defendant, ſold 
the Goods to the Defendant, with an 
Intent to dekraud the laintiff; a 
Rejoinder, maintaining the Bar, and 
a Traverſe of the Fraud, and an 
Iſſue 3 Wi. Ent. 109. 3 lofte. 


Cl. 


To an Action of Trover fo2 a 


"Boat; That the Admiralty of Eng- 


land, by Letters Patents, had all 


- Urecks upon the Sea Shoze, oz the 
Shozes of Rivers within the Ed⸗ 


bing and Flowing of the Sea. T y 
J. an Omcer in the Court of 


miralty, took the Boat floating 175 
the River Thames, and ſold it to 
the Plaintiff; a Replication, That 


the Defendant within a Pear and a 


Day after the Seiſure, claimed the 


Woaf, and an Iſſue upon the Claim. 
Ro. Ent. 4 


445 
A Plea, that the Defendant levied. 
.ourt of Weſtminſter - 
againſt the Plaintiſf; and there was 
a Dummons, 
thereupon awarded. fo the Bailiff of 


a Plaint in the 
and an Attachment 


the Court, * attached 
and the 
made a 


he Goods; 


447. 


To a Declaration by. an Erecutoꝛ 
df an Executoz; a Plea, that the 
Defendant ſeiſed 'ﬆ a Weſſuage, de⸗ 
miſled it to the Teſtatoz foz a Pear 


rendering Rent; and foz the Kent 


unpaid, he took the Goods in the 
Name of a Diſtreſs, and a. Traverſe. 
of the Converſion. in the Declara- 


tion; Replication, maintaining the 
Declaration, and Alue thereon, Ro. 
nt. 430, 451. 


That the Plaintiff atknowledged a 
Statute Staple to the Defendant foz 
200 J. who thereupon ſued out a Writ 
of Kren, 1 he delivered to the 


* 


oz foz Sheri 
on. 951 but the £10, oh 
- og 1 and Say, E 
them. 5 5 70 and 85 Traverſe, t 
ziving, in rat 
other Action was the ſame as the 
Converſion. of the Sheep, a ſpecial 


laintiſf at the 27 Court 
efault, w hereby the Goods 
became fugfeited to. 5 Lo2d, where-, a 
by the Bailiff ſeiſed them, and de⸗ 

liber d them to the Defendant fo be 
kept Safe until, &c. and a Traverſe, 
that the Plaintiff was - poſſeſſed - of 
the Goods the Day. and Pear ſpeci- 
fed in the Declaration. Ro. Ent. 


an, againſt 1 5 | 7 1 

fo2 a Ga fl Meh 10 bY. 

 befo2e: an. WE muon 9 5 aken, 
11 ias Utligat 
ſſueb from 


** FOE N N 75 Tt : 
bs, and delivered 


them ko the 5 enten in Part ok 


e i * e Ro. W 92 


2 8 
g . 
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Pleas to Decke in Afton « , 
| Deceĩt. | hy 


T0 a Declaration fas. thats 


ing Safisfacion upon 3 J 
out A ue 0 4 a 20% 


1 . 2 ple 5 

at the Plain mployed im 
to acknowledge Satisfaction upon 
Recozd; Replication, denying the 
Ea and Iſſue thereu 


That the Defendant bas imployet 
by the Pyncipyl | in the Bond, Ro, 
Int, 8. 5 4 
A Plea, That the Plaintift r re 
fained the Defendant fo appear in 
one Action, and requeſted him to 
appear foz the Plaintiff in all other 
Actions; Replication, pꝛoteſting that 
the Plaintiff . did not retain; fo: 
Plea, that he did not retain. the De⸗ 
fendant to appear foz him in all 
Actions; Rejoinder, maintaining the 
Requeft, and an 198: thereupon. | 
Ro. Ent, 20. 1 Brown, 3 

To-a Declaration. 105 putting in 
Bail, and. ſuffering a. Na , 

without. a arrant ; . a. Plea, That 
the Plaintiff. by. a. Writing Sed. 
the Defendant. to. ig] ail, wy - 

7 


to ſuffer Judgment; bY 
5 . 
cquiftance: fo2 


the lainfil being 

riting as an 
12 Receipt of 20 l. and not fo retain” N 
Defendant; and fo the (HOUR is 
not his Deed. Bro. We 
That one A. retained the Defen/ 
dant to ſue gut a Writ of Superſe- 
deas foz the Plaintiff, and fo receive 
a Detlaration; who after 15 an 
Imparlance bid his 1 ant require 
of the Plaintit 5 Who 
ue him none, 40 Defen⸗ 
foz want 91 n es plea- 
ded that he was not tnſtruded; a 
Replication, that A. did nat retain 
the Defenday i en, an Me. No. 
Ent. 22 1 3 


* 


eplication 


5 


2ero as 1 8 
foe 255 
Hebt by 


Exchequer, direited fo 
Sheri, to 125 the King's. 


„ - 
e a e * * 
„ 1 05; an; e 2 ating vos * 5 >. 7 + 


the Goa befoze the Barons of. the "A 
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- of Parliament; a 
tion, &c. fog Plea, that the Defendant. 


12 Saale of that Bon 
bp a 

Averment, Sc. a Demurrer thereto; 
and Audgment tos the Defendant, 


in? ons on: "the © Caſe. - 


chequer ; and khat the Defendant had 


no ache 1 5 a e thert⸗ 


the. Sheri to an At⸗ 
a falſe 5 


The Defendant pleaded, tat the 


Non cul? by the 
tion foz an ſcape, and 


| turn. Ro. Ent. 9 9. 


| Conveyance was made bona 


and he kraudulent, but upon + 
good Conſideration; Replication main?. 


tainin — 12 Declaration, and A Tra-. 


Matter pleaded in Bar, 


+ Dec. ay 2 88. 


TORE: 


4 \ et | | 
715. 23 ty $54.5 917 15 Hi 
To Deckeatins for aer e the Phi 
+. N 1 wy 4.7 ay FE 
N 17 pg 


To a e 55 ſcantatous 
Petition exhibited io the Committee 
lea "by P2ofeſta- 


cauſed the Writing to be witten 


Fozm of a Petition, and de⸗ 


14255 it at the Youſe of Commons, 


| = to the uſuak Panner done, 


and it was a 4 28 of the 
a 


: San. 124. 


Two Defendants plead Not guilty, 


The others plead that they went to 
aid the able to carrp the Plain⸗ 


tiff be a Juſtice of the Peace, 
and that the Juſtice bound them over 


to p2ofecute the Plaintiff at the 


next Seſſions, and to give in Evi⸗ 


dence what they knew of the Patter. 
Vid. 2745 Replication, that the De⸗ 


fendants did it of their own „ 


and an . 5 


To Actions for ialicſous Indifiments. 


caſlty ee to an Adion 
et the Caſe, foz 2eferring a Bill 
of Indidment of elony, - Wi. Ent. 


22 
: Not guilty by two of thꝛee De⸗ 


kendants, and the Atfozney foz the 


Third confeſſeth Judgment by Non 
ſum Informatus. Wi: Ent. 


To a Declaration fo2 charging the 


Plaintiff with raviſhing a Girl; one 


of the Defendants pleads Not guilty, | 


and the other juſtifies, Pl. gen. 59, - 
The Defendant pleads that he loſt 
Conn, and. men the Plaintit 


ach 
TE 


n to have 1 


Kejecnver, and an Iſſue upon the 


r 


x yen otice 
"po thereof to à CTonttable and ar 1 


 who-upon learching wund Goods 
in the Plaintiff's: 1 1 where⸗ 


up the Cn Conffable carried him befo2e 


Peace, who upon an 2 
en a of. it the Matter, 2 


mitted the Plaintiff to Gaol, 


took a. Recognizance from the De- 4 


fendant to p2olecute, who caufed a 


Bill to be dzawn and ingrofſed a- 
gainlt the Plaintiff; and that the 


other Defendant came to p2ove the 


Goods fo be the Defendant's Goods; 
à Replication, that they did it of their 
own Wrong, and an Iſſue. WI. Ent. 


105. Wi. TP 75. 
f A 461 ; 

blen to een in Actions of 
e ' Slandee, 


Not wilty. ee and a Uerdic 
foz the Plaintiff, Wi. Ent. 50. 
The Defendant pleads the Statute 


15 8 at large. 3 Inſtr. Cl. 


get the Defendant ſpoke other 


Mods, and-traverſed the Moꝛds in 
the Declaration, 1 Bro. 23. Ro. Ent. 


. Pl. gen. 3r, 36. Mo. Int. 45. Br. 
N. 58. Re: Der re, Se 3. lud. Ci. 


209. Replication and Iſſue. "14. 211, 


12. Clif 118. Cl. Af. 1714, 115. Co. 

at.. 4, 290. 

Proteſting That the Plaintiff was 
not of ſuch a good Reputation, &c. 
— Plea, the, Defendant julfified the 

Wozds of Perjury.; Foz that the 


ae a a Sheriff, farm'd the 


ce of Under-Sheriff contrary to 
his Dath, and the Duty of his Ockce; 


Replication, that the Defendant ſpoke 


the Wozds of his own Mrong, and 


an Iſſue 17 Bro. Red. 9). Not 
gullty as to ſ aking the Wozds, and 


as to the Relidie, that he indiced the 


laintiff by. the Command ol the 


uſtice. 2 Bro. 14 


A Juſtification of MN 020s, that he 
keeps a ſuſpected. Bawdy-houle ;' and 


a Traverſe of the Wozds in the 
Declaration, and an Iſſue. Cl. AQ. 
106. 


juſtifies his ſpeaking the Wo2ds in 


the Declaration, Bro. Vad. 71). Re- 
plication, that he fpoke them in his 


own Wrong, and an Iv 


The Defendant alias”. Wozds * 
ſpoken of a Sheriff. 3 Inſt, Cl. 214. 


Replication, and þ 


| Protefiing, that t je Declaration is 4 
inſufficient; fo2 Fiea, the Defendant 


1 ;M TI {EL 


RP, ; 


... .... — 
2 


— 


— r — = ny 
JR oo ATR —— — 
- . — 5 Tad. > — 
: — 8 - * - 
d 


. * 


2 1 +4. * e! "4 


err IA Er or aan ot e 7 N . en brat or weir, bores? 


Nbg ar the wia, | Ro, 
Plaintit demurs.” 5 Inſt. C. 6% 
= juſtifies, exhibiting a Peti- 
tion ko the Committee fo: Gzievan⸗ 

tes N Id. 218. Plaintiff demurs, d 

_ "ſpecial een wee _—_ a e 
mi es con. 0. J Ik 

y 1525 W _ Wozds: of 
The Plea, t 
Was a Venn, and had feldnronfly: 
taken a Pig, upon which the Dt- 
perl (poke. te beds. Mrs: 


| The like foꝛ kealing Goods, | Mo. 

tit 44, 47. Not gu uilty pleaded. thereto, 

Foz that the Plainitff was indiged 
= the ſame Ollence, &c. 2 Mo. 

t. Los: 

: The like foz. ſtealing Sheep; Re- 
plication by the Aa of à general Par- 
don; a ſpecial Demurrer thereto, and 
Jud met the iet the Plaintiff, Ro. 71. 

1 ke Declaration a Plea, 
t ot 75 Hetendankes Houſe was bꝛo⸗ 
ken open by D Thieves committing 
Burgi, and that the Plainfiff was 

one of them. Han. 66. Tho. 72. 
2 Inſt. Cl. 229, 231. 

A Juſtification, Tfo2 that the Plain- 
tif had committed Felony.” 2 Mo. Int. 


O khe like Declaration a Plex: 


1 
5 Ag Plainfiff had ffolen thzee 


ces of Silver Plate, whereupon 

the Defendant ſpoke the Utv2ds; 
Replication, that they were ſpoken by 
the Defendant of ' he own Wrong, 

and Ifſne. 1 Saun 

That the Plaintiff 95 felonionlly 

1 G a Yogſhead of the Defendant's, 
To a "Declaration fo! Wozds of. 
Murder and Theft; a Plea, that the 
Plaintiff was an Acceſſozy to the 
Hurder, and a Receiver of ffvlen 
Goods; Replication; p2ofefting that 
. he was not acceſſozy, no2 Rirew of the 
; OT foz Plea A Demurrer, Pl. 


38. 
; That. the Plaintiff fuck M. T. 
upon which the died. = Mo. Int. 
136. 


| M4 *s Plaintiff murdered his 
2 Wife eplication, that the Moꝛds 
Were ſpoken | of the Defendant's: own 
| Urong,. and an Iſlue. 3 Inſt, Cl. 

f 222. 4 MF Ny T's 
ndant © lies for charging the 
tis Felony, 2 he 


re Tpoken by the 


5 Fenvant of vial 'own * and An . 


$4 | 


Iſſue. 3 Inſt. Cl. 224. 
wat j 


bt 1 8 ther eon. Ad. 5 2e 
found; 


ibid. 
Plaintiff 
2 of his aon Wrong, 4d; 


Plamif aridertook to, adminiſter 


 Defions-of the Peace, the eg: Re 
Plication, Br. R. R. o. 1 £1 | 


Interrogatdzios in 


| * k. 
-_ — by the Herbern of his 


the Secrets of the Jury. Ana Va. 


ſwoze himſelf - in an Ihe, concer-s 
ning the Limits of a Pariſh. 2 Mod. | 


. by falſe Meights. 
Pusband. and Mife juſtifie, fo2 = 


the Plainti 


ate; ' Replication, t af Rejoinder, that there is fuch a Ne- 


N how Sheep na 9. tht an 


Juſtification; Foz that the Cay 
upon the Plaintiff; 
tion, that the Mods 
and maliri sue pen en 
Traverſe, a Regoir der, 


* 

PF afbifitatiing fa2- "that. the | 
Molen à Yoale:; e 

the Woꝛds were ſpoken + by the 


„ bo. met 5 Kh, 5 


* Foz. Wozds of a Murder, that the 


edicines to one Ab 
means thereof died; ' whereup on the 
he 5. dhe the e the 12 

0. 69. NY 1 
like, 3 Inſt. Cl. 22 3. Sag 

To a Declaration of . ; à 
Plea, that the Plaintiff was ets 
erbeten, the + oF ; ore 

;, Elg2ds. were 

I the © Defendant of his wiun 
— Th ho. 65. net ie, 3 Inſt. 
Cl. 233, 237. 

The like Plea a8 a Witnols at the 


a Witneſs up 
Chancery, * Pl. 
311 | 


The tike | pon m Anſwer in 

Chancery, ie 

*. — Uke befoze the King. Id 
Replication, that Weds 


The like as C 


rong.: 1, gen. 28. 

The — juſtifies'the Wozd 
of Petjury, fog that the Plaintiff: be- 
ing ſwoꝛn at a Court⸗Weet, revealed 


G Plea, fos that the Plaintiff foj- 


Int. 134. 


Foz that 


the Plaintiff ſold Wares | 
3 Inſtr. Cl. 232. 
Replication, that the Defendant ſpoke 
the UWozds ol his own Wrong; 

Foz that the Plainfiff owed the 
Defendant the Ponep demanded; 
Replication, that the l ons were 
ſpoken by the Defendant. of his wn 
Wrong., 3 Inſt. Cl. 2333 

The Defendant Juffites, fo2 that 
he was- N al the Inqueſt by which 
f was indicted; Replica- 
tion, that there is no ſuch Reco2d; 


WO, Id. 582. | 5175 3 — IM | 45 5 x it; 
Grit PHoTIRTCT NEO. . 1 
425 | fe 4 NO (2608 | 33 1; 98% . Ta 


was pz Fury of Aktes 


z and aft 
- Roll of At 
..w 


Wrong, and a that he 
was ftruck ouf of the Noll by the 


_—_ 


Judges; à Demurrer thereto, Ra. 
Ba een 50 ee 


3 
13 


4 « #* #4 
4 # 


Pleas to General Torts, 


1a To an Adion fo2 digging fo near 
the Foundation of the Plaintiff's 
Poule, that, &c, the Defendant pleads 


a Recovery in a fozmer Action of 
Treſpaſs; and that Damages were 
recover'd foz | the fame Tozt. 3 Lev. 


Rep. 133. | 225 | 
1 o an Action bꝛought againſt one 
who ſpoil d the Plaintiff's Yogſheads 


fill d with Wine, (being in the Street 


before the Plaintiff s Door) with a 
Coach and Yozſes; the Defendant 
| pleads, That the Poctheads were 
ſet in the Yighway, 
Paſſage was \fopp d, and the Defen- 
dant carefully paſſing by with his 
Coach, removed one of the Yogl- 
heads; a Replication, that the De- 
fendanf ſpoil'd the Yogſheads of his 
own Wrong, by Reaſon whereof one 
of the Mogſheads fell into the 
Cellar, and was broken, and the 
Urine ſpill'd. An Iflue thereon, Bro. 
Red. 'qs, + + 3 
To an Action foz negligentlp 
keeping the Defendant's Fire; the 
Defendant pleads, That Somebody 
unknown fo him, let Fire to the 
 Youſe adjoining fo Fhe Plainfiff's 
 Youſe, and a Traverſe, that he neg- 
ligentlp kept his Fire. 1 Brown 29. 
3 Inſtr. Cl. 337. * 


That the Dekendant did not 


burn down the Pill in ſuch Man- 
ner and Form, &e. Ro. Ent. 65. 


To a Declaration againſt an Inn- 


| keeper, that the Defendant gratis 
lodged the Plainfiff, and a Tra- 


verſe, that the Plaintiff kept a Com- 


mon Inn. 2 Mo. Int. 149. 3 Inſtr. 
Cl. 340. Replication and an Iſſue up- 
on the Traverſe. - 5 555 
To a Declaration in an Aion 
foz Heeping a Dog, which bit the 


dank pleads,” that the p 


maintzintag te Declaration, und a 


Traverſe; that the Plaintiff requeſted 


claration * 


the Wel 1 ant te put 
to en which being lv pe 


tec 


| Was rajried-atvay by Thieves: And 


bp the Negligence of the Plajatiff 


m his" ſervants. '' A Replication, 


the Defendant. to put the Pozſe to 


| Gals, 1 Ro. Ent. i e Inſtr. Cl. 
24 And an line upon the Tra- 


© wo 5 

A Plea, taking a Proteſtation, that 
the Goods were not put into the 
Inn; fo2 Plea, That they were not 


taken away by Thieves. 3 Inſtr. 


Cl. 339. | | Fu" 
A Plea, that the Defendanf kept 


the Plaintiff's Yoz2ſe well, and ſuf- 
. ficiently, . and Traverſe the Negli- 


gence, Ra. Ent. 3z. 
That a Pare which was hired 
died of divers Diſtempers; and Tra- 


verſe; that the Defendant over-loaded 


her. Hern! 101. . 
To a Declaration againſt an At- 
forney, fo2 appearing without a War- 
rant; a Plea, that the Plaintiff 
Aſh; 39. 


liver'd up the Bond fo the Defen- 
vant by way of Acquittance, where- 


upon the Defendant cancclled it. 


A Ples, faking a Proteſtation, 
That the Plaintiff delivered the 
Writing fo the Defendant to carry 
and deliver if fo another, and that 
the Defendant did ſo deliver it; foz 


4 Plea, That the Defendant was 
4 guilty of the Dbliterating, &c. 


„% Ent. J. Int. 20:7 ©! 
A Pha, 5 a Proteſtation, 
That there is no Truth in the De⸗ 


Plaintiff did not deliver to the 


8 the Mriting to look on; 
a Demurrer, foz that the Plea did 
not anſwer the Patters in the De⸗ 


claration. Ra. Ent. J. Vet. Int. 163. 
To an Agion bzought by Church- 
wardens fo2 cutting Trees in the 


Church⸗Vard, which by Cuſtom 
ought to have been fox the Repairs 


of the Thurch-Pard. ' A Plea, That 


the Defendant as Recto2, was feiſed 


of the Church⸗Pard in Right of 
TR, is 


res 


To a Deklaration fo2 cancelling a 
Wond; a Plea, that the Plaintiff 
upon _ Payment of the Ponep, de⸗ 


02 a Defence, that the 
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is Recory cut vobon 
by a Traverſe, that te ences. 1 
the Church-Yard wanted Repairs, 


Hern. 2 10. * Fc: 1 4 


To an Action upon the Cal 
gain the Overſeers NK 
a 
A Plea, 


fo; ren 1 
e 
all, but — the Dver- 
ns Not 1 * and as to 11 a 


* 1 1 « 


4 p t it belonged: to 
Duſtos bs the to indozſe the 1 


Cos and not 
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„ an e ep 8 
an n trying awa 
Mood pꝛegared 5 I melting Away 
A Plea ſold: the Defen 
* Coꝛzds ok Mood 
to be cut doton, Sec. a Replication, 
that T. fold the "Wood befoze to 8. 
ſold it to the Plaintiff; a Re- 
inder, maintaining the Bar, and a 
raverſe, that T. ſold e Mood 0 8. 
Co. Ent. 36. Gal L * \ 1.2 © i 
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Some . Caſes — 2 to Pleas in 3 not 
oY ore e ander that Ti tle. 


PRA PRE needs no Plea i o the a Writ, which is if wif 
abateable. 2 Roll's . 

2. Where a Writ ſhall abate of itſelf, and where not but by Plea: 
1 Bulſt. 5. Earl of Shrewsbury v. Earl of Rutland. 2 Rolls Rep. 292... 
3. Where the Court will abate a Writ ex Officio. 1 Rolls Rep. 176. 
Cro. Elix. 22, 121. Palmer 270, 311. 

What ſhall abate a Writ of Error, and what not. 2 Bulft. 230. 
Hurley v. Harriſon, 2 Bulſt. 159. Heydon v. Godſole and others. 

5. Where a Writ of Waſte ſhall abate by Death. 1 Ro!/'s Rep. 82. 

6. A Writ falſe in Part, is not like the Action not lying for Part, but 
ſhall abate the Writ in the Whole. 1 Roll's Rep. 30). 

7. That by Pleading over, the Defendant laſes the Advantag e of a 
a Matter in Abatement of the Writ. 2 Roll's Rep. 196: Cre. Elis. 554. 

8. That to plead a Bond made to three, and not to two, to an Ac- 
tion brought by three is in Abatement, and not in Bar. Cro. Elix. 202. 

9. Where a Weir of Quart Impedit ſhall | not abate without Plea. Pal- 
mer 309. 

10. Where the Declaration i is 1 one. on a Bond or Tadenture, and 
upon Oyer it appears, two are bound or covenant. Palmer 398. Con- 
ſtable v. Qobury. 

11. The Wife named before her Husband. F 33. | 
12. The Plaintiff declaring for more Damages, than is contained in 
* Ori inal. Palmer 193. 
| . That the Writ bore 725 before the Leiteis of Admin tration 
tis 9. Walford v. Sivil. 

14. A Plea by an Executor, that the Teſtator was alive at the Day of 
the Writ purchaſed. Lut. 13, 16. Marſhal v. Burnet. VV 

15. That the Writ was brought before the Money due. Lit. 4 
Simpſon v. Garſide. . | 

16. Where a Plea of Excommunication was il. Lt. 19. . Bradley. V. 
haue. 

_ Adminiſtrator pleads that he is Adminittratof durante minoti atate; 
and ill pleaded for want of concluding with an Averment. Tut. 20. Little 
& Us. v. Plant. 

18. That Coverture i is not pleadable f an Inpatlanes, and a Repli- 

cation by Way of Eſtoppel. Lut. 23. Bartelet v. Burton. 
19. To a Stire facias, that there were but 14 Days between tlie Teſte 
and Return of the Writ.” Lap. 25, 26. Natrs v. the Counteſs of Huntington 
20. A Plea by an Executor; that he is an Adminiſtrator granted by 
the Dean of Canterbury during the Suſpenſion of tlie Archbiſhop ; and ils 
becauſe the Defendarit did not ſay that there were bona notabilia. Tab, 
29, 30. Dung v. Caſe. 

21. Another Action depending pleaded upon a Wiit directed to the 
Sheriff of Wilts; Replication, that nothing was done 1 upon that Writs but 
that there was another Writ-6f the fame Teſte directed to the Sheriff of 
Southampton; and the Defendant appear'd to. that Writ, and thereupon he 
declared, and rhe Jadptneht was fot the” Defendant, beeauſe the Attion 
appear'd to be brought in A dale ſer, and ſo the Plaine 1 Had en his 


on . Lit. 33, 34. Bowler v. Spate hurſt. F N 
8 * 6 N | 755 5 22. 4 


Gaby + + err Gn, Varner r — e re 


i 9 72 "Appendix: | 


22. A Plea, that aw Plaintiff s Teſtator was an 8 ne, 
that he ſtaid in England by Licence, Sc. Judgment; go reſpondeut 2 ifter. 
Lut. 34, 35. Wells v. Williams. 
23. A Plea to a Formedon in Deſcender of Entry into Part, held repug- 
nant and inconſiſtent with the other Part of the Flen. Lui. 37» 38, 39 
- Moſley v. Coldwell. _ | 
24. In Dower, that the Demandant i is wiived; Judgment for the Te- 
nant, tho' ſeveral Exceptions to the Plea. Lt. 39, 40. Praycot v. Curzon. 
25. Matter in Abatement concluded in Bar, the Court ave Judgment 
as upon a Plea in Bat. Lat. 42. Wallis v. Savil. 
. 8 26. Where a ſpecial Imparlance was not well enter'd, ſo that the Plea 
Þ i of. Privilege by means thereof was ill. Lat. 45. Wentworth v. Squth. © 
* 2. A Plea in Abatement, That two other Obligors were allo bound. 
Lit. 69 5, 697. Sayer Adminiſtrator, Oc. v. n . 
28. Where the Defendant pleads, that he is Adminiſtrator, aid not 
Executor, is ill, without a Traverſe of his having adminiftred the Goods 
before Adminiſtration granted. Lut. 889. Grey Executor, Ec. v. Hoh 
2 wy Adminiſtrator, &c. 2 Ver. 179, 186. The ſame Point adjudged. 
. To an Action of Waſte, that the Plaintiff's Title was by Deviſe, 
and a Traverſe of the Deſcent. Lut. 1558. Ferrers v. Williams. 
30. Outlawry in the Teſtator, pleaded to an Action brought by an 
Executor. Lut. 1603. Pois Executor v. Williams. 
31. To a Declaration upon feveral Aſumpſit. ts brought by the Wife; 
the Defendant pleads, thut after the Writ purchafed, the Plaintiff mar- 
ried H. D. Replication, that after the Writ purchaſed, ſhe did not 
marry H. to which there was a Demurrer, becaule that th Replication 
doth not affirm that the Plaintiff was Sole; and another Exception was 
taken, that by the Replication, the Time of the Marriage is made Part 
of the Iſſue, for it is that after the Writ purchafed, c. ſhe did not matty 
H. D. whereas, if ſhe was married before the Writ, it ought to abate ; but 
it ſeems the Plaintiff had Judgment. 8 1638, 1639, 1640, 10 
Pearſon v. Hulſe. | 
WK : 32. Where a Writ of Hers to — a Fine, brought by A And B. 
Tenants for Life, and C the Remainder-Man an Infant, was CY, to 
abate only as to the Infant. 1 Leon. 137. 
33. Where a Writ of Error in Ce ,Be did' not abate, thi o the Defen 
fi dant was call'd Affignee of C. in the Writ of e "bur Aﬀſignee, 
Sc. omitted in the-Writ of Error. Dyer 356. pl. 4 ig | 
bl 34- A Writ of Error, returned by the Mayor, Aldermth, and Der eputy⸗ 
1 | | 3 Recorder abated, it being ditected to 15 4 Record before tlie Mayor 
1 | 1 and "paar ven, Stiles 203. 


The Defendant in Error cannot plead ( OntIawry of one of the Plain- 
if in Error. Cro. Fac. 616. 
36. Where the Defendant pl Þ leaded an Outlaws, and the Pc” "replied 
Ni tiel Record, And at the ime of the Plea t he Plaintiff as outlawed 
but he reverſed it before the Day of bringing in the Record, thereupon 
a Na horas oufter was awarded. Cro. F 


Where the Defendant concludes 5 0 Bier l in ae and the 
mh bs Seplieateh ih. in Bar or Demurs, 3 aud cohcla k; 155 5 De⸗ 
| rer to a Plea in Bar, it is Aa ontiniian : rthew 13 1 1 190 

38. There cannot be two Ple 555 Paw & of. the 5 ae 11 5 


hel al Plea ariſes from a Matter ſubſe uent to at contained in "the 
3 Leon. Caſe : 222. Ly tha 2 


"Th Dainp zum in the Declaratioh benz more eh 5 ie 25 


the Writ, it 175 *adjudg'd it would not a Late the Writ. Of 
40 te 588 Partuer cannot | plead. 14.99 955 
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42. Where a Writ of Snare Vnpedit Thall abate by the Act of the Plain. 


kiff. 60 27 


Goldsb. JON 6 


44. Where a Plea of no ſueh Perſon as the Ordinary in rerum Natiiya; 


pleaded in a Quare Impedit, abated the Writ. Hutton '31. Coppledith v. 
45. Where a Writ is brought againſt three, and they. plead as to one 


of the Defendants there is no ſnch Perſon, the Writ "ſhall abate as to 


46. Where a 'Quare Tmpedit did not abate by the Death of tlie Wife. 
Winch 73. | . o 


47. Where a Formedon "ſhall abate by the Omiſſion in the Pedigree of 
an eldeſt Son who ſurvived his Father. 8 Cb. 8. 


48. Where A Wr it of Quod et deforceat was not abated, which had not 
ſhewn the reſpective Qualities of the Lands, how many of Furze, and 


how many of Heath. Cro. Car. 158. 


49. Where a Writ of Treſpaſs Qrare Hlium & beretem rapuit & mari- 


evi was held good, omitting to alledge that the Marriage 'belong'd to 


the Plaintiff. File 303. 


Fo. An Action of Treſpaſs was brought -againft a Parſon, for taking 


Tithe Corn, which the Plaintiff claimed as a Portion of Titlies in Right 


of his Wife, and laid the Treſpaſs the 2yth of Auguſt; 29 Elia. and it 


appear'd upon Evidence, that the Plaintiff delivered the Defendant a 
Licenſe to be married, dated the 28th of Auguſt, 29 Eliz. This Matter 
was adjudg'd to abate the Writ. 1 Leon. 104. Pawlet v. Lawrence, O. 
if this be Law, for the Day of the Treſpaſs laid in the Declaration is not 


material, unleſs made ſo by Matter contained in the Pleadings. 


51. Where the Writ was adjudged not to be abated in an Action 


brought by the Maſter for beating his Servant, whereby the Plaintiff Joſt 


his Service for the Space of fix Months, tho* the Original appear'd to be 
ſued out before the fix Months were expired. Hob. 284. Rn 
52. Where the Writ in Ejectment abated, it appearing ts be {ſued out 


before the Cauſe of Action. Cro. Car. 22, 281. Fobus v. Stayner, 


1 24%, | 15 f . n | 
53. Where an Entry into Part of the Lands, pending the Suit, abates 
the Writ... Fi ss. FFF 
54. An Action of Debt was brought upon a Bond, with a Condition 


to deliver twenty Quarters of Wheat: The Defendant pleaded, pending 


the Suit, an Acceptance of fifteen Quarters, and adjudged no Plea ; for 
it is Collateral, and not Part of the Sum contain'd in the Bond; and if 


it be a Plea, it is a Plea in Bar, and not in Abatement ; and Judgment 


was given for the Plaintiff Cro. Elix. 253. Stone v. Rai 
55. And where ſuch Matter was pleaded in Bar, and found for the 


Plaintiff, it was held to be aided by the Statute of Feofails. Cro. Bliz, 


260, Andrews v. Kirk. . e 
356. Where an Action was brought upon a Bond of $801. and the De- 


7 


fendant pleaded an Attachment of 40 1. by the Cuttom of London, in 


Satisfaction of ſo much due upon this Bond, ( Pendente lite) all the Court 


(except Popham) held this to be a Plea in Bar, and not in Abatement of 


the Bill. Cro. Eliz. 342. May v. Middleton; Moor 598. 


57. Where the Tenant in Special Tail brings an Action of Waſte, and 


the Iſſue dies, the Writ abates. 1 Leon. 330. 


$58, Where the Writ in an Action of J/afte was held not abated, tho“ 
the Action was, brought by two Coparceners, and the Heir of the third, 


and three Objections; 1. That the Writ ſer forth, that R. L. the Fa- 
ther, injus beredes ipſæ ſunt, dimiſit, whereas it ſhould have been cujus 
heredes de Curpore ipſæ ſunt; for that the Reverſion was entailed on the 
Heirs of the Body of R. L. 2. That the Writ was guad tenuerunt, "_ 


43. Where a W rit of Quare Impedit was not abated but atnended. | 
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> Appendix. | 


(lay. they) ſignifies a joint Poſſeſſion. 3. Thar 4 Plano bed. not 
named the Tenant by the Curteſy, Husband of the third Coparcener. 
Godb. 114. Lewknor v. Ford. 5 

59. Where an Audita Querela abated, becauſe the Parties ought. to 
have had ſeparate Writs, and not to have join'd their two Matters of 
Complaint i in one. Owen 106. 

ö. Where it was held that the Party ought to have pleaded his Pri. 
vilege before he was turned over to the Marſhal upon a Habeas Corpus, 
but that it was then too late. Stiles 222. Moor v. Earl Rivers. 

61. If there is a Plea. in Abatement, and a Reſpondeas Onfter, and 
no Notice taken of it on the Plea-Roll, the Plaintiff cannot have Judg- 
ment. Carthew 499. Dobertine v. Chancellour. - 

62. The Defendant cannot plead Antient Demeſue without a Rule of 


Court for that Purpoſe. 5 Co. Rep. 105. a. How Antient Demeſne is to 


be. tried. 9 Rep. 31. 4. i | 
63. Where the Defendant pleaded in Abatement to a Sire Facias, to 
have Execution upon a Recognizance, that B. S. was ſeiſed of three 
Acres not named in the Writ, and upon an Iſſue join'd thereon, the Jury 
find, that B. and F. S. were Jointenants of the three Acres; the Ifſue was 
adjudg d to be found for the Plaintiff. Gouldsb. 160. 
64. Of Abatement of an . Vide 1 Bull. 69 to 16 


318 


7 
* a 4 * , l 
. "2% 
. * 
4 A -v * 
> : . 4 
1 . : r 
+ . y - 
: 4 . 
2 . > . 5 46 * Y , 6 
. 
” N \ : A " A ry 
k #4 » : 6 * A — 
5 N 8 8 
4 * LJ 
o .43; = x 5 k 
; 8 
. ” * 4 N fs, I # i 4 1 
* ” 
2 ” 
* 4 1 * 
* * . ” 


a + 
* 4 
19 4 ; A 
4 4 7 
4 + 4 15 & A * 4 
f ” ; y \ — ; * 7 
3 14 $ 61S. p 
, n o * 1 
89 -4 ” ol 1 * 
1 4 s 1 * F + 1 } ” 
f 7 PL "yY * 8 . »3 7 \ 
: 7 F 5 : | 4 * N * e # + + 
F3 
= 7 3 * mw 
4 J : : bs 4 [4 1 * be * 
\ 73 * „ 49 1 A & * 


TO THE 


* 


Abatement. 


Batement, what it is. 
2. That it is a dilatory Plea, 
and as ſuch not favour'd. 7b. 


3. That Matters of Fact muſt be ſup- 


ported by Affidavit, but not Matters 
of Record. ibid. 
4. How to plead to the Juriſdiction of 

the Court. 0 
5. How to plead Privilege. ibid. | 


6. Where an Attorney ſhall have his Pri- 


vilege, and where not. 7#bid. pl. 4, 


7. And where Privilege muſt be pleaded, 


and where not. _ ibid. pl. 10. 
8. What other Pleas of Privilege have 
been held good, and what not. 25, 26 
9. Of pleading a foreign Attachment. 
25. pl. 16, 1), 18. 
10. Of pleading i in Diſability of the Plain- 


*" 27 
11. Of pleading an Outlaury. tbid. pl. I, 
| 2, 3. 


3 The like of an Ex communication. ib. 


13. And other Pleas in Diſability of the 
he laintiff. | 7-5-9 


Pa wy 


** 


| 


| 


14. How to plead that the Party it is an 


Alles. ” Page 29. pl. 6. 

15. Of the Plaintiff's miſtaking his Action, 
or making a falſe Allegation. 

16. Where the Plaintiff demands two 
Things, and it appears that he has a 
Right but to one. 29. pl. 1, 2, 3, 4. 

17. Where the Plaintiff may releaſe for 
the Surplus, and take Judgment for 
the Reſt. 


30 
18. Where the Writ ſhall abate in the 


Whole, or in Part. 29 
19. Where Part of the Nane deter- 

mines by Act of Law, and where by 

the Act of the Party. 30. pl. 2). 


20. How to plead Miſnomer or Miſpriſion 
of Addition or Degree. 31 


21. Of pleading Coverture. 32 
22. How to reply to a Plea of Mif- 
nomer. 31, 32 


a Of Abatement by Deatl. 28 


Where a Writ of Error ates by 
Death. 
25. How the Law ſtood as to, Abate- 


ment by Death before the AR of the 


8 & 9 King Vill. and what Alteration 


that Statute has made thereto. 28 
20 How 


* 


ibid. pl. 2. Vide Appendix. 
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42. Where a Tudgment 1 upon a Reſp on- 


49. Of the Judgment and Execution i in 


W — — 


26 How the TG ſtood before the Stat. 
17 Car. 2. c. 8. and what Conſtruction 
hath been made upon that Statute. 

| Page 28. pl. 11, 12. 

27. of Abatement by Variance. 32 

28. The Like by pleading another Action 
for the ſame Thing. ibid. 

29. Where the Writ ſhall abate, when 
it appeary there is no Cafe of Action: | 

. IT x Az : 305 JT. 

30. O a Writ being abated by the og] 

9 


Ex 0. 
31. Of Journeys Account. ibid. 
32. Of the Time and Manner of plead- 
ing in Abatement. 34 
33. What is ſufficient to a Plea to the 
Juriſdiction. 34. PI. 5. 
34. How to plead an Alteration in the 
Plaintiff, by the ä of 1 


3 
4 rings 
5. Pl. 17 


33 5. What Bail cannot plead 
Went, 


Word Junior is not ill. 35. pl. 19. 
37. How to conclude a Plea to a Decla- 


ration in Replevip. ibid. pl. 20. 
38. What may be pleaded in Bar ar A- 
batement. 36. pl. 34. 


39. Rules given how to conclude in A- 
batement. 34, 35 
40. The Like of a Replication 35. Pl. 23. 
41. Where the Defendant cannot plead 
in Abatement, but muſt plead the 
Matter in Bar. 35 


deas Ouſter is an Eſtoppel ihid. Pl. 25. 


43. That Matter is not a ignable for Ex- 


ror that might have been pleaded in 


1 | big. pl. 26, 
44. How to plead that a Man | is an Ad- 


Abatement. 


" Hjpiſtrator, and not an Exec XECUtor. hb. | 


Pl. 27. 
Other Caſes relating to e 


"mentioning the Particulars. - Vide App. | 


46. Where upon an Iflue the Writ ſhall | 


abate without examining the Demuyr- | 
rer. 36. 24.33. 
47. How the Plaintiff is to reply to a 


Plea of another Action depending. $4 | 
.48. Of a Replication to a Plea oe Co- 


© verture. Vide 


App endix. 
Abetement 36 


| Acceptance and Acceptoz 


10 and 1 „ 


2 + 
o 


| Vide Bills of. Exchanges +4 5, 6, 75 B, 95 


"ATAB. L E 70 "the 2 "OY 88 


2. The two 


36. Where the Want of Addition of the 


* 
* 


* e Fa 


- Court. 


w 


| ? 


Ok Actions upon the Cale. 


For malicious Pro ſpeutions. 


1. Where this Action will lie. Page 231 
Qualifications to an Action 
for a malicious Proſecution. ibid. 
3. That it be voluntary and malicious. 232 
. That to bring an Action, tho' there 
- be no Grqynds for it, go Action lies 
| otherwiſe, if the Plaid iff be malici- 
ouſly held to Bail. „ 
So ir a Man be falſly and-maliciouſly 
indicted, tho? it neither hurts his Fame 
or Liberty ; yet if he is injured in his 
Property by being put to an needleſs 
ce, an Action lies. 233. pl. 2. 

6. That it lies upon an inſufficient Indict- 
ment, or the Bill returned Ignoramus. 


ibid. P. 3. 243. 


Where an Ackion for 4 malicious Proſecu- 


tion has been held good, anũ where not, 
relating to the 'fallowi ing Inſtances. 


Þ For the Charge of a Rape. 234. . 1. 
8. Upon a Complaint to a Juſtice of 
Peace. pl. 2. Agaipſt an Attorney. Pl. 4. 


9. For vohyng to exceſſive Bail. 7). 5. 
10. Charging he Defendant with a Reſ- 
cue. Pl. 6. 


1 Againſt a Witneſs to prove a Bill of - 


Indictment. pl. 7 


12. Againſt a Juſtice of Peace for if 


charging a Vagrant. 8. 
13. For a Treſpaſs. PI. 9 © 10. 
14. For a Charge of Treaſon. pl. 11 & 12. 
15. For Majgouly preſenting a, Plain- 

tiff. pl. a7. For ſuing in the Spiritual 


16. For an Information to the Commiſ- 
ſioners of the Cuſtoms. 235. pl. 21. 
17. For procuring the Plaintiff to be out- 
lawed. 236. pl. 28. 
18. For an Appeal of Murder. 51. 29. 
19. N Proceeding after a Haheas Cor- 
____ itin. pl. 3 

3 an Officer for not 54 Bail. 

ibid. pl 

21. For a malicious Attachment. 127 
pl. 32. 
22. For maliciouſly ſuing out a ſecond 


ted. | _ bid. pl. 34. 
23 For ſuing the Plaintiff in an inferior 


Court. 234. Pl. 135 14 155 16. 
24. Where and when the Action is to 
be brought, and that the Action is 
tranſitory. - 06 


236 


25 By and en waom to be brought. 
V 4056. B 


=o A OA , 23 
— * 


pl. 195 20, 22, 23, 2% 25. 


31. 


Execution, when the firſt was execu- 
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46 By Husband and Wife. Page 236 | 
27. That it may be brought againſt | 
three, tho? bur Gas found puilry, 450 
28. Where the Action for a malicious 
Proſecution hath been held to 1 out 
of the Statute of Limitations. 285 
Vide Damages, 8. N N | 
Vide Evidence, 11. | 
1 Pleadings in Actious 2805 the Ca. 
for malicious Feen 65, 66. 9˙ 
68, 69. 9 
Vide 75 raverſe. i 3} & 403 | 


Of Actions of FO „„ 


I. What Words were not actionable; not 
being diredtly affirmative. 239, 240. 


k 


pl. I, 2, 3, 4 3; B, 5 8, 9. 


2. Where Words in the Pretertenle | 
f are actionable, and where not. 240. 
pI. 16, 11, 12, 13, 14, 15. 

Where Words of Interrogation have 
been adjudged actionable. 240. pl. 16, 


Y 


17 | 

f 4. The Like of Conditional and Dif. 
bene Words. 8 19, 20. 
5. Though in ſome Inſtances Vörds are 


not actionable, . becauſe: they car the | 5s 
rat 7 18. In. Words of Baſtardy; Perj Jurys Mur- 


import only of an ill Intention; yet 
that in ſome Inſtances they are ſo, 


= where they carry the Senſe of a Man's ; 


Intention only. 257. PL 21, 23, 24, 25. 


252. pl. 3, 4 . 
: 6. Words not- actionable charging a Man 


vith a corrupt Inclination'to:'Fheft./251. | 


pl. 18, 19, 20, 22. 
7. What was not a ſufficient Deſcription of 
the Perſon in Words of Perjury to make 
them actionable. 254. pl. 5. 255. Pl. 6. 
8. That Words muſt be ſenſible and plain; 
or capable of being made ſo with a pro- 
per Averment, and muſt be ſpoken i in 
the Hearing of ſomebody, and in a 
Eh. that ſome of te Hearers do 
or may underſtand: : 256 | 
9. Where there muſt be an 8 of 
the Perſon of whom the Wa were 


_ ſpoken, and where not. 255. pl. 8, 
9, 1% 11, I2. and the following d aſes. 
255, 256 


10. Words of Felony or Treafon not | 
__ aCtionable, becauſe of the Incertainty 
of the Perſon. 254. Pl. 4. 


11. What is a ſufficient Deſcription of the 


Perſon charging him with Murder. 254. 
A. 

12. That an Averment likewiſe is neceſ- 
ſary where Words are uncertain in 
ow Signification, or hor- well known 


o the Judges to be Words of Slan- 


der r. 25". 


And ſeveral Inſtances of * 


" that Ki nd, Lt. 1, 2, 7 7 and the fol- 
lowing C aſes there. * | Page 237 
13. Wea "that wete aclonable in the 
Place where they were 5oken, which 


_ otherwiſe mY Jaye. een 11 5. '{o: 


252. pl. 3, 5. 257. 2 
14. That þ 1288 Wera are 


times explanatory in 8 7 aha 
ſometimes in Apgravation of the for- 
mer; and ferkel Inſtances of that 
Kind relating to Theft, 'Raviſhment, 
Felony and Robbery. 257. PL 1, 2, 
2 T2 

15. That ſubſequent Words LF, 
to take off the Force of precedentWords, 
6ughr to carry in them a ſtrong Intend- 
ment that they were ſpoken in a Senſe; 
hot actionable, atid why, for other Caſes 
under that Particular. Phbid. 
16. Thiat i in ſome Caſes Words Wall re- 
Ho E favourable Conſtruction, and 
e. nn $60 


18. | 19. In ſome Caſes the Action will lie, not- 


withſtanding there is'a Repugnancy ei- 
ther in the Words themſelves, or made 
ſo by Matter apparent in' the Record, 
and where in ſeveral Inſtances.” ' 260 


der, Robbery and Theft; ang, in ſeve- 
ral other Particulars. 260, 261 
19. That the Matter contained in the Mean- 
ing of the Words muſt be falſe, and 
ſpoken maliciouſly on Purpoſe to flan- 
© 4 and the Thing charged muſt be 

_ Poſſible. ; and therefore if the Matter be 
true, the Defendant may juſtify ſpeak- 
ing the Words; but if there is'a Par- 


don, they are ſtill actionable. 261. pl. 


20. Words of Perjury that are not action 


able. e ee. 
21. For Want of ſhewing that he was . 
jured in a Court of Record. 249 
22. For Want of Certainty. . 4. 
23. Not Hhewing it to be a judicial _ 
Pl. 5, 6, 7. 


24. That there muſt be ſufficient Certainty 


to make Words actionable, and where 


Words have been judged certain or in- 
certain. 248. pl. 1, 2, 3, 4, 5. 


2 25. That Words which may affect the Life, 


Member or Liberty, are all actionable, 
without any particular Damages a- 


verr'd. 249 


256. That in ſome Caſes the Certainty of 
Words does not appear without a par- 
ricular Averment. 252, 253. pl. 1, 2, 

37 45 $5. 0, 75 8, 9, 10 

27. Words 4 Theft actionable without 

an Averment, W - {4 G3 
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2b. Words of perjury e dle 
without an Averment. Page 252. pl. 3 
25. Words of Robbery not aQionable 


5 hour an Averment. 252. pl 2. 
o. Words of Murder not actionable 
F an Averment. 253. P. 4. 


31. Words of Murder actionable without 


an Averment. 2353. pl. 5. 
32. Words of Poiſoning not actionable 
without an Averment. 253. pl. 6. 
33. Words of Treaſon not actionable 
without an Averment. 253. pl. 8. 
34. Words of Murder or Felony action- 


able without an Averment. 253. pl. 10. 


35. Words of Theft and Robbery action- 
able without an Averment. 253. pl. 11. 
36. In what other Caſes it oy 1 or 
without an Averment. 124 
37. That Words muſt be directly Apply 
to the Perſon thereby charged, and not 
by Inference or Argument. 254 


38. Words of Murder not actionable, be- 


cauſe the Charge is only by Inference. 


254. PI. 1. 


39. What Words of Perjury not action- 
able, becauſe it was a Charge only by 
Inference. FF 


| 40. Words ſpoken before a Tuſtice of | 


Peace, not actionable. 262. pl. 8. 


41. Where Words ſpoken, and a Loſs 


of Marriage averr'd, and yet not 
actionable. 261. pl. J. 


Grief, not actionable. 262. pl. 9. 
43. Where an Action lies not for Words 
ſpoken what another declared, the 
Speaker naming his AVE. 261. 
Dl. 2. 


| 44. Where there muſt be ſpecial Da- 
mages to make Words actionable, and 


where not. | 241, 242. 


77 bat Wofs are actionable charging the 


Plaintiff with the Crimes and Matters 
of Slander following, (Viz.) 


Words of Treaſon, Miſpriſion of Trea- 
ſon, or Want of Allegiance. 264 
Murder. 5 vid. 250. Pl. 15, 16. 
Poiſoning. | 264 
Theft or Robbery. 265, 250. pl. 11,12. | 


Words of Poiſoning. "200. 0. FF.” 5. 


PI. 45 5 

General Felony. . 266 
Compounding or concealing Murder, Fe- 
lony, or receiving ſtolen Goods. ibid. 
Charging the Plaintiff with Perjury. ibid. 
Forgery. £ 
Sodomy or Beſtiality. /id. & 250, 251. 
3 P. 17. 


— 


267, 250. pl. 10. 


42. Where Words ſpoken by Way of Words actionable or not, ſpoken of a 
Man to ſcandalize him in his Office, 


| 
What Words not aff ionable.. 


Charging the Plainti if with 


Treaſon or Want of Allegiance. 
| Clipping or . 
Murder. 

Theft or Robbery. 


Felony or Burglary. 


Witchera ſt. Page 267 2 4654 oh $26 
Clipping or Coining of nee 2ef 7 2068 


Words ſpoken in a foreign Language 


Deceippt. jy Of ie. 
Leproſy. R ibid. 
| Loſs of Marriage. abs; Fe Fo tie 
Of a Merchant. 122 of: hid. 
Of a Tradeſman, . ++ 269 
Of Bankruptcy. ibid. & 257. Pl. 1, 2 
Of a Trade. e 269 
Of a Juſtice of peace. ji 
Of Officers in Places of Truſt or Profit. 20 
Of a Counſellor. e 
Slander relating to a good N ame. ibid. 
Charging with Whoredom. ibid. 
Kee ping a Bawdy-houſe. 271 
Calling a Man Baſtard. ibid. 


i bid. 
Of a Member of Parliament. ibid. 
A Doctor of OOF: ibid. 
Of a Witneſs. ibid. 
Of a Juryman. ibid. 
Leproſy. 268 
Slander by Writing. ibid. 
Of a Clergyman. ibid. 
Of a Juſtice of Peace. ibid. 
Charging with a Rape, or an [neent to ra- 
viſh. | ibid. 
Charging with Piracy. #bid. 
Charging with nn ibid. 
Concerning a Title to Lands. ibid. 
Words of an infectious Diſeaſe. 242 


243 


27 


ibid, 
ibid 
ibid 


„ 
1 
Concealing or partaking of Felony. ibid. 


Forgery. ibid. & 249. P. 9. 
Perjury. | 2 
Deceit. ibid. 
Witchcraft. 274 
A Merchant. ibid. 
A Trade. ibid. 
Officers. : bid. 
A juſtice of Peace. hid. 
Baſtardy. bid. 
Whoredom. ibid. 
The Ppox. 98 '. 1 
Petty Larceny... he &257 
A Rape. ibid. 
722004 15 Tradeſ- 


_ TA? B L Ea 0 * 2 e Coen. 
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A Tradeſman. | £4 Page 275 |. 1 
Comparing a Man to another guilty of 
2 Crime. ibid. 
Charging the Plaintiff with Words not 
„eerst | bid. 
A Clergyman. hid. 
A Bawd or keeping a Bawdy-houfe. ibid. 
Title to Lands. ibid. 
An Attorney. ibid. 
Of Uncertainty as to any Crime at o 
5 
In a ſtrange Tongue: 3 
Sacrilege 8 276 
Barrety. . 
Aiding or aſſiſting i in Thefi or lg 
bid. 


Vide Dama ges, 0 

Vide B eto in Actions of Sander. 
Vide Pleadings, 32, 33. 

Vide Fudgment, 7, 8, 9. 

Vide Limitations, 2, 5. 


Of lanterits a Title. 
1. What Requiſites are neceſſary to this 


Action. 263 
2. That the Party ought to ſhew he hath 


a good Title; yet to alledge a Seifin | 


-10_Fercs 18 enough. ibid. pl. 2. 


2. That a particular Damage ought to | 


be alledged, as that he was about to 
_ convey or fell the Land, bid. 


4. That he Party againſt whom the | 
Action is to be brought, muſt not at | 
"rhe ate Time be ſuppoſed to claim a | 


Title to it himſelf. 262 
Actions, pon the Caſe 152 Promiſes, 


Where the Action lies, 


z The Foundation of the Action, and | 


. 280. Pl. 12. 
3. Where Actions i upon the Caſe or Aſ- 2 
fumpſit have been deemed well brought, 
and where not. 309 

. Who may bring an Action upon an 
Aſſumpſit. | 316. pl. I, 45 5. 
5. Where Husband and Wife may Jo. 
01 

6. Wheri to be Frau by the Princi- 
pal and Ancients of one of the Inns 


of Chancery. 317. PL. 4. 
J. Where the Action . to a ſur- 
viving Joint-Merchant. — 


8. Againſt whom it may or may not be 
brought. 5 
9. Againſt a Husband upon a Promiſe of 
Forbearance for à Teſtator's Debt, to 

. whom bis Wife was Executris. 517. 91.1, 


o. When not againſt an Infant Fei 4 I 7 


Dh 25.04.85 
tt. When to be brought againſt Hal: 
band and Wife. bia. 


12. Where againſt a Servant. ibid. 47 iy 


13. Where the Husband was not liable. 


1 pl. 10. 318. pl. 11 12. 
That the Matter promiſed muſt be 
afl, poſſible, certain, and not frivo- 
lous or nugatory ; and ſeveral Exam- 
ples to illuſtrate theſe Rules. 296, 297, 
e 

15. Of Promiſes expreſs'd and implied. 


299, 300 
16. Where a General Indebitatus Aſſump= 


fit will lie upon Promiſes. 30d, 30 
17. Of Executory Promiſes: - 301 
18. Of Mutual Promiſes. 5 $04 


19. Where the Performance of 4 3 
miſe muſt be aver'd. 302. pl. 5, 6, J. 


20. How Executory Promiſes differ from 


Mutual Promiſes. 4: SQ" I 
21. How a Promiſe muſt be performed, 
and how it may be diſcharged. 30g 


Three Rules relating to Promiſes. 


1. That the Promiſe need not be purſued 
preciſely according to the ſtri& Letter, 
if ſo be the Performance be according 
to the Subſtance of it. 

2. The Intent of the Parties is to be 
purſued ; and if ſufficient Certainty 
does not appear in every Particular, 
the Law will make a Certainty by 
ConſtruQion. ö 

3. The Law muſt e the Intent of 
the Parties where an expreſs Intent 
does not appear moſt beneficially, for 
the Party to whom the Promiſe is 
made; ſeveral Illuſtrations of the three 
Nr Rules. 306, 30% 


. Of the Performance of Promiſes: 


306 
23. Of the Biäharge of promiſes. a 
Vide Damages, 10. 


Vide Iſſue, 2, 3. 
Vide Evidence, 12, 13, 14, 15, 16. 


Where a General Indebitatus Aſumpfi 7 


will lie. 300, 30 


Vide Pleadings in Adious upon the Caſe 


upon an Aſſumpſit. 
Vide Repleader, 


Actions upon the Caſe for I rover + and Cons 


- verſion. . 


8 the Trover is. 345: 91. 1. 


| . And what tlie Converſion | is. ibid; 


$L 23. And 
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the Abridg'd Caſes. 
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* 3. 1 where the Action lies, and here 


7 Whether againſt a Carrier. 368. pl. 1. 
Whether an Action of 'Trover will | 
10. When Trover may be brought my | | 
11. Whether Trover will lie againſt the 
12. Whether it lies againſt a Waterman. 


13. Whether it lies againſt an Executor 
for Goods pawned to the Teſtator. | 


Pag. 346, 34), 351. Ol. 4 hy 
I 353. pb. 22, 23. 355. pl. 2 
„Where the bare Denial is fu a 


Evidence of a Converſion, and where 


not. 390. pl. 9, 11 12, 13. 391. Pl. 

16. 394. Pl. 14. 
Where the Plaintiff might bring an 
Action of Treſpaſs or Trover at his | 
Election. 349. Pl. 15. 


6. Againſt whom the Action of 'Trover | 


is © be brought. 368 


ne for the Owner of an Horſe. 

9. Againſt an Innkeeper for detaining | 
him when it was left with the Inn- 
' keeper by a Stranger. 350. pl. 16. 


an Innkeeper, and when not. 359. 
pl. 39. 


Maſter of a Hackney Coach for Goods 
delivered to the Servant. 368. pl. 2. 


368. pl. 8 


372 

14. That it lies for taking Goods for a Tax 
not due. 351. pl. J. 
15. Caſes where the Action would lie, 
and where not. 366 
16. For what an Action of Trover lies, 
and for what not. 358. pl. 27, 28, 29, 


30, 31, 92, 93, 34, 35» 30. 8. 


3, 38, 39. 359. Pl. 42, 43. 
17. Where the Husband and Wife may 


join in the Action. 360. pl. 48. 361 
18. Whether the Collector of a Toll 
might diſtrain a Ship loaden with Coals 

fo the Toll, upon a ſpecial Verdict 

in Trover. 365. pl. 55. 

Whether the Plaintiff had a ſufficient 

7 itle to Goods from an Aſſignee to 

maintain Trover. 363. pl. 53. 
20. Whether Trover lies againſt the 

Bailiff who took Goods in Execution. 

363. pl. Fr. 
21. Where a Denial is a Converſion, and 

where not. 389. pl. 40, 41. 
22. Whether an Action lies againſt the 

Servant for a Trover and Converſion, 

which he did in Obedience to his Ma- 

1 355, 356, 357 

Whether a Sale by the Commiſſion- 

"ha of Bankrupts was good after Goods 

delivered upon a Liberate, where the 


; 


31. Whether it lies againſt an Admini- 


wok Bankrupts became fo after the Extent 
3 . 


n 


and before the Liberate. Pag. 3 52. 

| pl. 21. 312 

24 Whether the Sentence of a Court of 
Admiralty ſhall be examined in an 
Action of Trover for Goods veſted in bi 
the Party by ſuch Sentence. 351. pl, I 
TL. - 
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25. Whether the Poſſeſſion of the Ap- E 


prentice, of Tickets due for Wages in 
the King's Service, is ſo far the Ma- 
ſter's Poſſeſſion as give him an Action 
of Trover. 349. pl. 14. 3 
26. Whether an Action of Trover lies 1 
for the Maſter againſt the Servant, 3 
347. pl. 10. 
27. Whether a Note in a Goldſmith's 
Hands given by the Defendant for 
Lottery-Tickets, ſhould be Evidence 
againſt the Defendant as the Tickets 
were firſt delivered to the Goldſmith, 
349. pl. 13. 
28. Who may bring the Action of Tro- 
ver, and againſt whom. 347. pl. 10. 
366, 367, 368 
29. What property tlie Bailee of Goods 
1 . $90. - 
30. Whether it lies againſt an Executor 
de ſon tort by the Adminiſtrator. 368, 


369. pl. 6. 


ſtrator after his Adminiſtration re- 
pealed by the ſecond Adminiſtrator. N 
369. pl. 7. 
32. Whether Trover lies againſt Baron 1 
and Feme. 368. pl. 3, 4. 
Vide Damages. 
Vide Evidence, Iz by 35 45 5» 6, 7, 8, 9, 
10. 
Vide Ine, 4. 5 g 
Vide Pleadings in Actions of Tro rover and 
Converſion, 42. from thence to 64. 
Vide Trial and Miſ-trial, 1. 
Vide Judgment. 
Vide Limitations. 


4. Fions upon the Caſe fo Wi rongs. 


1. The Diviſion thereof © 398 
2. That an Action upon the Caſe will 
lie for a Tenant at Will. 399. 1 9. 


404. pl. 2. 
3. Where it lies for Diſturbance of om 


mon. 399. Pl. 9, 10,11. 400. Us 


4. Where it lies for a Copyholder, 3 527. 
11. 

5. Where an Aion upon the Caſe muſt 
be brought, = not Treſpaſs, ' 94 8 

J. 13. 

* Where 


4 
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6 Where a an 7 Amis upon the Caſe will 


not lie, but an Indictment. Page 400. 


. 

5. Where the Loid of a Manor ſhall 
have an Action againſt a Parſon for 
not reading Divine Service, and where 
not. 400. pl. 18. 
8. Where an Action upon the Caſe will 
lie for a Nuſance. 400. pl. 16, 17. 


9. Where the Party ſhall have an Action 


upon the Caſe, and where Covenant. 
401. pl. 18. 


10. Who may have an Action upon the 


Caſe for Wrongs done to their Poſſeſ- 
hay . 
Where for a ſpecial Damage, when 


0 no Action would have lain. 


401. pl. 20. 402. pl. 23. 403. Pl. 24. 


12. Where the Plaintiff could not have | 


an Action upon the Caſe, but an In- 

dictment. 401 
13. Where it lies for obſtructing Lights 
403. pl. 26, 28. where not. pl. 29. 

14. Where an Action lies for Diſturb- 
aances and other Violences to a Man's 
Property. 


turbing him in coming to ſee Waſte. 

404. Pl. 1. 418. pl. 51. 

16. For keeping a Man out of a YT | 
Room. „ GO > 3 

17. For hindering a Diſtreſs. ibid. pl. 5. 

18. For diſturbing a Parſon in og. 


_ Tithes. * i 
19. For hindering the Defendant's hs. 
 pearance. ibid. pl. J. 
20. For Diſturbance in taking Toll. hid. 
. 9. 
21. For erecting a new Market. E 
pl. to. 
22. For Diſturbance of a Seat in the 
Church. ibid. pl. 11. 
23. For preventing the Leſſor from ma- 
King a Leaſe. 355 pl. 12. 


24. For hinderitig the Maſter of a Ship 
from making a Voyage. ibid. pl. 13. 
25. Againſt Tenant at Will for a volun- 
tary Waſte. ; 
26, For Negligence in keeping Fire. 45. 


Pl. 3 4. 


27. For taking away Things that belo ged 


and were fixed to the Freehold: 405. 
Pl. F. 


28. For a Father for laming his Son, 


hereby he loſt his Marriage. 405. 


51. 6. 
29. For altering a Bond. 405. l. 8. 
Io Fot Dp daten * e. 485; Pl. J. 
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| 
404. 
15. That it lies by the Leſſor for diſ- 


405. b. 1. 


| 


31. For retaining a Servant without any 


Inticement. 


: | Page 405. pl. 10. 
32. For a Reſcue. 


405. Pl. 8, 11. 


33. For keeping a Dog: accuſtomed to bite 


Sheep. 405. pl. 12, 13. 


34. For making or not abating a Dam. 


423. Paragraph Fe 
35. Where Tenants in Common are to 
join in the Action. 428. 1. 41. 
36. That ſeveral Frecholders cannot join, 


Ge. 5 4428. pl. 42. 


07 Actions po the ſe FE Negligence; 


and for not doing wbat onght to Bade 
been done. 


1. In what Inſtances a Neglect creates 


an Action. 1 
2. For not ſcouring a Ditch. 406. pl. I. 
3. For not repairing a Mound or Bank. 


. 
. The Like of a Bridge. l. 4. 
F. For not Incloſing, Oc. ibid. pl. 5. 


6. For not repairing an Houſe. IId. 
pl. 6. 419, 420 


7. For not paying Toll. hid. pl. J. 
8. For not delivering up a Pledge. zbid. 
Pl. 8. 


9. For not pleading purſuant to Di- 


rections. ibid. pl 9. 


to. For not carrying away Tithes. 201d. 


| Pike. 
11. For not keeping a Bull. bid pl. TT. 
12. For not removing Hay fold. 7b1d. 
| pl. 12. 
13. For Negligence i in keeping Fire. ibid. 


Pl. 13, 14, 19. 


By and againift whom the Aftion to be 
brought. 


14. By Tenants in Common. 407. pl. 1. 
15. Againſt Leſſee for Years. 101d. Pl. 2. 


16. Againſt the Maſter for the Negli- 


gence of the Servant. ibid. pl. 3 


17. By the Inhabitants of a Pariſh, ibid, 


J. 
18. By the Maſter againſt the SET 
15 bid. pl. 5. 
19. By a Partner of a Ship. ibid. pl. 6. 
20. By a Commoner. ibid. pl. J. 


21. By a Husband alone. td pl. 8, 10. 


22. By a Tenant at Will. - 4bid. pL 9. 


Other Inſtances where the Ain hath Been 
held to lie. 


of 


15 409 
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of Afttons againf Officers 1 the undue 
Execution of their e Offices. * 


1. For refuſing to adinit an Attorney. 


Page 409. pl. 1. 


2. For one committed upon an erroneous 


Judgment. 409. p, 2. 
3. For proceeding after a Habeas Corpus. 
| AI hid. pl. 3. 
4. For amending a Record. ibid. pl. 4. 


5. Againſt a Juſtice of Peace for re- 


fuſing to examine the Party. 107d. 

| Pl. F. 

6. For not returning a Writ, zbid. pl. 
6, 10. 


7, For an Eſcape. 1 hid. pl. 8,9. 410. 
Pl. 24. 411. 5. 25, 29, 30. 

8. For not levying Goods a an Out- 
lawry. 18. 5. 11. 
9. Againſt a Sheriff far 4 falle Return. 
As DL 12, 15, 19, , 43% l. 
15 31, 32, 33, 34, 35736. 
18.0 arreſting the Party after a Diſ- 
1 ibid. pl. 13, 14. 


For a double Return of a Member | 


—— Parliament. ibid. pl. 17. 


12. For executing a Writ within a Li- 


berty. zbid. pl. 19. 
13. For admitting a Clerk contrary to 
the Verdict of Jure Patronatus. 41 o. 

N. 28. 413. 38. 


14. Againſt a Sheriff for not delivering 


over a Prifoner to the new Sheriff. 


411. Pl. 27. 
I's. For not taking Sureties in Replevin. 
412. . 37, 

1 6. Againſt a Gaoler for als a Perſon 
out of his Juriſdiction. 412. Pl. 38. 


17. For ſummoning a Juryman privi- 


leged. 412. pl. 39, 48. 
18. Againſt a Judge for committing a 
Jury man. 
19. For entering up a Judgment before 
the Rules were out. ibid. Pl. 41. 


20. Againſt a Sheriff for not executing a 


Writ. 412, pl. 42. 
Sx For concealing a TT ibid. 
pl. 43. 

22. For concealing a Writ. bid. pl. 47. 


23. Againſt a Summoner for returning 

one ſummoned that was not. 412. Pl. 

. 413. Pl. 59. 

24. For taking inſufficient Bail. 2d. Pl. 45. 

25. Whether it lies for a Copyholder 

againſt the Lord. ibid. pl. 46. 413. 

1 © 54 7.0 

26. Againſt the Ordinary for not Maus- 
ing a Eerk⸗ 

5 


412. Pl. 40. 


29. For procuring a falſe Return upon a 


413 | 


CY 


27. Apaitiſt; a] Tudge « of an Inferior —— 


ö 


1. For hindering an Execytion. 413. þl. 


Erl — pb. 7 2 


2 


for refuſing a Plea. Page 413. pl. 52. 
28. For not granting a Poll. id. pl. 53, 


Mandamus. 413. Pl. 54. 
30. For not W Proceſs. M. Pl. 
= | 8. 

31, Pao not returning, a re wid. pl, 
8. 

* By he Maſter of a Servant againſt 
a Gaoler. ibid. pl. 57. 
33. Againſt Churchwardens for a falſe 
Return upon a Mandamus. 413. 51. 60. 
+: For *PPEATIN, without a Warrant, 
| . 61. 


07 Leis fn Bine of Officers” in 
the due Execution of their Offices, or 
for doing ſomewhat, whereby. they are pre- 
vented rom the due Execution of the 
wy Where it will lie and Where not. 


I, 8. 
2. For diſturbing 5 Keeper of a Foreſt. 
ibid. Pl. 3. 

3. For a Reſcue. 414. Pl. 4, 5. 
4. For diſturbing t the Under-Steward of 
a Manor.  z#bid. þl. 6. 
5. Of an Official to the Archdeacon of 
the Spiritualties. | bid. pl. 7. 
6. Of the Office of Regiſter of Rocheſter. 
ibid. pl. 8, 
„ Fat taking the Profits of an Office. 
ibid. pl. 9, 11, 12, 13, 14. 
8. For an Eſcape. ibid. pl. 15. 
9. For other Cauſes, Sc. 414 


Of Actious againſt Perſons of any Profeſ- 
fion or Trade, for the undue Exerciſe of 
their Profeſ on or Trade. 


1 Againft an Innkeeper. 414. Dl. 1, 2, 


3, 4. 415, 416. . 

2. Againſt a Carrier, Bargeman or Hoy- 
man. 416, 417. Pl. 422 4% 
3. Againſt a Smith or Farrier. 417. P.. 


36, 37, 3 

4. Againſt a Goldſmith. 417. pd. 40. | 
F. Againſt the Maſter for the Fault of 
the Servant. 417. Pl. 39. 


6. For ſelling an unſound Horſe. 417. 


PI. 41. 

5. Againſt the Servant by the Maſter. 
417. Pl. 43. 

8. Againſt the Maſter of a Stage-Coach. 
ibid. pl. 45+ 

9. Againſt the Maſter of a Ship. ibid. 


418. i 2 35. 


6 
. 40, * Fer 
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10. 10. For a Maſter n a Surgeon. Page 
4418. pl. 48. 

ibid. pb. 
49. 

12. For ſelling Goods not the Goods of 
the Vendor. Ihbid. pl. 50. 
13. Fer ſelling a Counterfeit Jewel. 418. 
PI. 52, 3. 

14. Againſt a Tradeſman for uſing an- 


11. For ſelling corrupt Wines. 


other's Mark. 418. pl. 54. 

15. Againſt an Attorney = male Prac- 

De. © 8. pl. 56, 57. 

16. Againſt the Clerk of te Aſſize. Le | 
1 

1 Whether againſt the Poſtmaſter Ge- 

neral. ibid. pl. 59. 


18. N89 the Servant by the Maſter. 


ns Dl. 60. | 


4. of Deceit 


1. In what Caſe an Action of Deceit 
8 
2. Againſt whom the Action of Deceit 
lies, or lies not. 338, 339 

3. Whether the Action of Deceit lies 
againſt the Maſter for the Fraud of 
the Servant. 342. Pl. 19, 20, 21. 
9 N ap an Action upon the Caſe 


lay for a Deceit for ſelling a Bezar- | 


ſtone, which was not ſo without war- 
ranting it to be ſuch. 342. pl. 18. 
5. Whether an Action of Deceit lay for 
procuring a Judgment to be entered by 
Nil dicit. N gn. 
6. Where a Matter is not ſufficient for 


an Action of Deceit, it being in the 


Plaintiff's Conuſance. 341. pl. 16. 
5. Several Exceptions in Arreſt of Judg- 
ment in an Action of Deceit. 239. 
pl. 11, 12. 240. pl. 13, 14 15. 
g. Several Exceptions to a ann in 
an Action of Deceit. 239. pl. 10. 
9. Where an Infant was not compelled 
to find Bail in an Action of Deceit. 
338. Pl. 2, 3. 
Vide Acbions upon the Caſe for Slander. 
Vide Declarations in Actions [4 Deceit. 


a Jdons of Account. 


1. What an Action of Account is. 61 
2. Againſt whom to be brought. ibid. 
3. That there muſt be a Privity be- 
tween the Parties. © ibid. 
4. That the Party bringing the Action 
- muſt have no Security for the Matter 
to be accounted for. ibid. | 


338. pl. 1. 


pl. 17. 


5. Where this Action may or may not 
be brought in reſpect of the Thing to 
be accounted for. Page 62 

6. For the Profits of Lands. ibid. 

7. But not where the Receiver is a Diſ- 
ſeiſor of the Lands ibid. pl. 1. 

8. By a Deviſee of a Sum to be paid out 

of tlie Profits of Lands. ibid. pl. 2. 

9. Otherwiſe if to be paid by the Sale of 


"Goods. ee 4 SN 
10. For Money levied on a Heri facias. 
ibid. pl. 4. 

11. That it doth not lie for 10 J. certain. 
ibid. pl. 5. 

12. N or for Rent or any Thing certain. 
ibid. pl. 6. 


13. That the Plaintiff may have this 
Action, though there be a Covenant. 
ibid. pl. 7. 

1 4. That it lies for Money receiv'd to 
my Uſe. ibid. pl. 8. 
15. For not delivering me Goods deli- 
vered beyond Sea to the Defendant to 
my Uſe. ibid. pl. 9. 
16. That it lieth now by the Statute a- 
gainſt Executors and Adminiſtrators. 
ibid. pl. 11. 

I”. That one Joint Merchant may have 
it againſt the other. 63. pl. 11. 


Againſt whom to be brought. 
18. Againſt Husband for Money receiv'd 


by his Wife. 63. pl. 1. 
19. Againſt a Body Politick. ibid. pl. 2. 
20. Againſt a Servant. ibid. 

21. Againſt the Keeper of a Park. ibid. 
LED 

22. Not againſt an Infant. bid. Pl. 4. 
23. And againſt whom it lieth not. ibid. 
24. For the Grantee of the King againſt 


an Executor at Common Law. See 
other Caſes againſt whom it lies. 63, 
4 


25. Who may have the Action in Re- 


ſpect of the Perſon of the Plaintiff. 
. 
26. Where the Defendant is to be charged 
as Bailiff, Receiver or Guardian, and 
the Difference therein. 66, 66. 
27. Of the Proceedings in the Action of 
Account to the Judgment Noa Sage 
tet. 


28. Where the Capias ad penn 5 — 


ſhall iſſue. 


66. pl. 6. 
29. Of the Declaration. 


ibid. pl. 7. 67. 
| pl. 15. 
30. Where it is proper to mention the 
"Receipt by another's Hands. 66. pl. 9. 
67. pl. 10, 11, 12, 13. 

| 6 M 231. Other 


JF _ 8 A. JD FER 
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r 5 AB B L E to the bridged Caſes. 


n * . - 


31. Other Cales concerning 3 Broceſs, | 


Page 67 | 


32. Caſes concerning the Proceedings af- 
ter Judgment to account. 
33. What is or is not a good Bar 3 in the 
Action of Account. 67 
34. Of the Aude, their Power. and 
_— | 68 
Whar is or is not a good Diſcharge | 
before Auditors. 68, 69 
36. Of the ſecond Judgment in Account, 
and the Reſt of the Proceedings. J 
37. Of the Damages in Account. 71. 
pt. 8. 
38. Where a Judgment in Account is no 
. 71. Pl. 9. 
39. Of the Execution in this Action. 
71. pl. 10. 
40. That it ſhall be intended he Infant 
was under Seventeen, in an Action by 
an Adminiſtrator durante minori ætate, 
where a Writ of Error will not lie. 
71. 5. 14. 
w here the Plaintiff may have a 
Seire Tees as ad; On p 


1 


avminiſtratozs and avminitration 


1. Vide Trover. 366. pl. 7. 
2, Vide Abatement. 41 
3. Vide Audita Ruerela.. 17, 30 
4. Vide Executors. 
Admiralty. | 
Vide Adtions upon the Caſe for 7 rover and | 
| Converſi on. 
auen. 


. 
Ac. 


| Vide Aae, 14 


Altegtance. 
: Vide Aﬀions of. Slander, 


Amendment. 


1. „Were in an Action of Trover the 
Imparlance-Roll could not be amended 
by the Iſſue-Roll. 297. pl. 10. 


2. What order'd to be amended in the 


Finding of the Jury in Aſſmpſit, 335. 


Wis Sr; 
Vide Fadgment. 5 
Appeal. 
Vide Ackions upon the Caſe for malicious 
| Proſecutions, 1g. 


#4 & 


3 


"2 


— res 


9 


Appearance. 


Vide Actions 1 pon the Caſe t Oft 
cers, 4. 
Vide Pleadings, 30. 


Arreft, 


Vide Aﬀtions bon the *p a 08: 
da 10. 


c ͤ T 
be 2 N. 4 5 . r 7 5 7 


4 * * 


Allg nee. 


vide Actions upon the Caſe for Trover ard 
Converſi ton, 10, 


_Aſſumpſit. 


Vide Actions upon the caſe upon Promiſes. 
Vide Conſideration, 1, ſs J. 


1 


attachment. © 


vide Actions upon the Caſe ed malicious 
ORE TORE: 22. 


Attoꝛney. 


Vide Tit. Abatement. 
Vide A#ions upon the Caſe for. 3 i 
Vide Actions upon the Caſe again Offi- 
CES, I. (ER. 
Vide Actious Anon the Caſe againf Perſons 
F any Profeſſion, &c. 16. 
Vide Declarations in A#ions * ihe en 
for Wrongs. _ 
Vide — * W 
Vide Actiaus upon the Caſe * Tio rover and. 
Converſion. 


5 audita Querela. 3 

1. What it is. Page 79 
| ac. and againſt whom to be brought. 
TH bz 50 

35 The Obligor againſt the obiges * 
. 
* Againſt the enen ibid. pl. * 
5. For an Infant. ibid. pl. 3, 47 6. 
6. For an Heir againſt an ee e me | 
Pr 5 

J. Where the Defendant may have it 
upon a Releals, and where not. ibid. 


5 


ä Pl. J. 81. ph. 17 19. 
8. For an Heir, Executor or Adminiſtra- 
tor. ibid. pl. 8. 
9. For Bail. ibid. pl. 9. 


10. Wbere 8 Det ſhall not have 
3 this Wife, bux. an Action of Deceit. 
: {3d A. 51. 16. 10. 


OY For 


j 
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11. For the Heir as well as the Conbzor. 
Page 81. pl. 11. 
12. Whether a Purchaſer ſhall have it 
after an Extent executed. ibid. pl. 12. 
13. Where the Defendant in an Action 
for Nuſance may have an Audita Qye- 
asf 399. pl. 1. 
Where he in Remainder ſhall have 
"Ai Writ, or a Scire facias. 81. pl. 13. 
15. Where the Feoffee may have it. 
P.. 14. 

16. On Land obtained by Covin. pl. 15. 


17. On an Adminiſtrator's diſcharging a | 


Statute. pl. 16. 
18. For a Tenant by Elegit. 81. pl. 18. 
19. In what Caſes this Action will lie, 


and in what not, for Relief from an 


Impriſonment, or other Grievance by | 
erroneous Proceſs. $1, 82 


20. Where a Perſon may have this Writ, | 


becauſe the Plaintiff in a Suit, or the 
Conuzee in a Statute, hath diſcharged | 
the Plaintiff by Matter of Fact, as by | 


a Releaſe or otherwiſe, or by AR in | 


Law, as by purchafing or ſurrendering 
Part of the Lands. --. *$2z, $3 
21. Where it will lie, becauſe the Party 
ſuing is already ſatisfied. 83 


22. W 1 it will lie to compel others 


to bear the Burthen, with Ys Party 


praying the Wrir. 7002 250 8h 

23. At what Time ir n be r 4 
84 

24. Of the Proceſs in an Audita Querela. 

5 Ihbid. 
25. When the Party i is to have a Super- 
ſedeas. 8. Pl. 2, 4. 


26. That a Man malt ne not t be Ainet 
of his Bail. ens 3 tt IX 
2. That an Audita Querela is no Sper - 
ſedeas. 85. pl. 16. 
28. That he can have no Siber fal . 
on a ſecond. Audita Querela. ibid. pl. 8. 
29. That the Writ not pray ing Reſtitu- 


tion, is no Foundation for quaſhing 


the Write. nA. l. 42 
30. Where an Adminiſtrator after the 
Adminiſtration repealed, may have an 
2 Velen. 369. N 8. 


Aver ment. 


Of the Al in Declarations. in 
8 of Slander. 280, 281, 282, 
ee » 283 

2. The Like in 1 Actions upon the Caſe 


on Aſſumpſits and Wrongs. Vide Tit. 


Declarations upon Promiſes, 4 
3. 8 ee, 35. 


85. „ 


* 


1 


7 


S 


„ 


| Of Bail in Scundalam Magnatum. . 
248. b. 10. 

Vide Abatement, 32. 

Vide Audita Querela, 26. 


Vide Actions upon the Caſe for a malicious 


Proſecution, 9. 

An Alion for taking inſufficient Bail. 
Vide Actious upon the 1988 a, O i- 
30 15, 1 


Vallce. 


vide Actions up tbe a for Doe aud. 
1 28. 


Bailiff, 


| Vide Adions upon the Caſe for Trovet and 


 Converſ 0. 


Vankr upt. 


What is not a fraudulent Deed ſufficient 
to make a Man a Bankrupt. 364. 


? 
Vide Ations uon the Caſe for Slander. | 


Vide Actions upon the a Jr Trover and 


 Converſs 107. „ 
Bor. = ON 5 
Vide e Pleadings. Gn 6 ett” 
Baron and Feme. 


. Baron and Feme muſt plead in 


"ma Action for Words ſpoken by the 
"= 5 283. Pl. I. 
Where the Damsges muſt be aſſeſſed 


in Actions againſt them for Words ſpo- 


ken by both. 280. pl. 5 360. Dl. 45. 
vide Trover, 366. pl. 5, 6 
Vide: Aions 
Proſecutions, 2. 
Vide.” A#ions 5725 the Caſe for NU 
Fence; 214 
Vide Aſſumpſit, 5; 8, 10, 12 15 
Vide Abatement. n + Ms 
r Judgment, 11 „ eee 


by Þ 


gon Vide Alion, 1 Slander. 


Beſtial ity. 
Vide Alan of Slander, 


e Bills of Exchange. 


What they are, their Ori igina), Vie, 
"and where” good, and where not. 310 


Of 


L 54. 


upon the Caſe for "malicious | 


* 8 


» 2 e 


4 TAFLE | 70 


nne * It 


"the ride, 7 Ge. 


o the Drawer. 
2. Where liable. Page 312. pl. 5 
3. That he is to have Notice. Pl. 1, 3. 


Of the Drawee or Acceptor. 
. How he may accept. 
J. Where an Action lies for W, 


. 
6. That an Acceptance cannot be re- 


voked. | pl. 3. 


7. That Acceptance need not be in Wri- 
ting. pl. 5. 
8. Where a Demand mult be made of 
the Executors of the Acceptor. 3 13. þl.5. 
9. Where a Servant may accept to ind 
he: Maſter. 313. Pl. 6. 
o. Who may accept for the Honor of 
wy Drawer. | ph 7. 
it. Where the Acceptor is chargeable, 
and where not. 313. Pl. 8. 


Indorſor and Indorfement. 


12. Where the Indorſee cannot have an 
9 x | 


The Uſe of an Indorſement of a 
ll, pay able to A. or Beater. ibid. 
Pl. 2, 3. 


14. of a Bill payable to A. or Bearer, 


bought at Diſcount. 313. Pl. 4. 
is. Where the Indorſee muſt Ae 
the Money of the Drawer. ibid. pl. 5. 


16. The Uſe of a Blank Indorſement. 


314. Pl. 6. 

17. Where the Indorſor may bring an 
Action, tho' the Bill be indorſed over. 
314 pl. 7. 

18. What will excuſe the Indorſor from 
Payment. 314. Pl. 8, 9. and what 
6, 10. 
19. Where F of a Bill for Goods 
is not abſolute, ſo as to diſcharge the 
Perſon paying it, and where it is. 314. 
pl. 10, 11. 

20. That an Indorſee cannot bring an 
Action for Part, without ſhewing the 
other ſatisfied. 314. 
21. Where Acceptance of a Bill for Mo- 
ney ſhall bind the Perſon accepting it, 
and where not. ibid. pl. 13. 
22. What is conſtrued a . Indorſe- 
ment. 314. Pl. 14. 
23. Where the Indorſee hath his Election 


of ſuing the Drawer. 314. P11 5. 
Of the Proteft. es. 
24. What it is. $14. Pl. 1. 


25. How the Law was before the Stat. 
9 WW. 3. 6.17. a Recital thereof. 315. 


3 | 55 .. 4, 3 


313. 1 1. 
ibid. pl. 2. 


313. pl. 2. 


pl. 12. 


1 


26. The Statute of 3 U 4 2 Ho c. 9. 


of the Proteſt. Page 316. pl. 
28. When the Proteſt mut be at the 
Day of Payment. 


| 29. That the Stat. 9 . 3. c. 17. does not 


take away the Plaintiff's Action for 
Av ant of a Proteſt. ibid. pl. 1. 


5 316. 1.8, 
Vide Pleadings, 37% 3s. 

Of Intereſt on a Bill of 8 Vide 
| SOTO 40. 


Carriers. 
Actions againſt them. Vide Aion upon 
be Caſe againſt Perſons of any Profeſ- 
ſion, Trade, &c. 2. 
Vide Attons upon the _ for Trover and 
Converſion. 


Churchwatdens. 


pon the Caſe againſt Officers, 33. 


- Clergymen. 
Words ſpoken of them, actionable or not. 


Clipping and Coining. 
Vide Adions of Slander. 


- Colloquium. 


Common and Commoners. 
Vide Actions upon the Caſe for Wrongs, 3. 


gence, 20. 
How a Commoner to preſcribe. | Vide. 
Declarations for Wrongs, 11. | 


f 


Comporndiy 0? concealing Yurder, 
Eben F elony. 


Vide es of Slander. 


Confeſſion and Avotnance. 3 
Vide Pleadings 6 7. 


27. Where the Drawer muſt have Notice 


That a Proteſt may be on a Copy, 


What Afiogs againſt them, Vide Ai 


| Vide Actions upon the Caſe for Auer. | 


of the ou, in Actions of Slander 
ns. 


Vide Ations upon The Caſe for Negli- 


Me tae hob 8. 315. gl. 133 1015 © 


= 


— ISS 


2 2 | 


5 E to the Abridgd Caſes 


1 * or tüte HE 


Vide Afions upon the Caſe agdinſt . 


cers, 21. 
Conſideration. 


1. of the Conſideration of an Aſump fi t. 
Page 287 


2. Theagh: thi CohSliiarion of an A. ia 
ſumpſit be no Benefit to the Party ma- 


king a Promiſe, where he ſhall perform | 
his Promiſe. Spar TW 


3. What have been held good Confders | | 
tions for an Aſſumpſit, and what not, 
relating to the ſeveral Particulars there 


mentioned. W 288 
Where a Promiſe on a Conſideration 
executed is good, and where not. 288. 
Pl. Ty * 12, 13, T4; 15, 16, 17, 18. 
2289. Pl. 20, 21, 22. 

5. Where a Conſideration of a Promiſe 
not good, becauſe the Party was ob- 
liged by his Duty to do that 
the Conſideration of the Pro 


75. | 


6. Where the Confiderition was riat\e: 


to forbear ſomewhat, which by Law | 


7 the PRrty was bound to forbear. 289. 
Pl. 23. 

7. Caſes where the Forbearance of a Suit 
is the Conſideration, and the Rules 
laid down relating thereto, with ſeve- 
ral Examples. 289, 290 

8. What held good Conſiderations, and 
what not. 291, 292, 293, 294, 2952 | 


Conſyiracy. 


1. Where a Man may have an Action of 
Conſpiracy, and the Difference between 
that and an Action .upon the Caſe, 

232. Pl. 2, 3, 4. 

2. That it cannot be brought againſt 
Husband and Wife, and why. ibid. 

a L 5. 

3. That in an Action of Erica the 
Party muſt be itim modo acquietatus. 

232. pl. 6. 

A. Where one Partner may bring the 


Action, and where not. 237. Pl. 6. 
Conran”. 
The Definition of a Contract. 230 
Coppholder. 


The Power of a Copyholder for Life as 


W ich was 


n 1 


ſcribe by Law to cut down the Trees. 
Page 360. pl. 49. 


a4gainſt Officers, . 
Vide Declarations IP Wigs 6, 7: 


er 27 15 | 
vide + Damages, 3 3. | 


7 x 1 7 4 5 es 1 


Damages. 


1. Where the Damages ſhall be Nen 
in Trower.. 


an Action for ſtopping up Lights. 43 8, 


439. pl. 25. 
0 hens full Coſts, tho* but a Penny 
„ Pamnek 439. Pl. 30. 


4. Where the Damages are well, and 
where ill, aſſeſs'd i in Actions for Words. 


285. J. 85 9 

V ide Baron and Feme. © : 
6. What Actions are out of the Statute of 
21 Fac. 1. of no more Coſts than Da- 
mages. 00917441. 880, ph Tf, 18 
7. That the Jury in an Inferior Court 
may "inquire in Aggravation of Da- 
mages of Matters out of their Juriſ- 
diction. 239. 5. 4. 
8. Where the Jury cannot ſever Damages 
in an Action againſt ſeveral for a ma- 
licious Proſecutioͤn. 2239. pl. 5. 


336 

10. Of the Damages in an Action upon 
the Breach of an Award. 
11. Of Damages in Trover. 36. 1.32, 
12. That if leſs than Forty Shillings are 
recovered in Actions for Words, there 
are no moſt Coſts than Damages. 262 


Damage ſperial. 


| Vide Actions upon the Caſe for Slander... 


Vide Actions upon the Caſe for Wrongs, 11. 


Death. 
Vide Judgment, 13. 


to cutting down Timber-Trees; and. 


| Vide Abatement. 


TT. Deiecla⸗ 


whether ſuch a e e may pre- 


vide Aﬀtions pon the Caſe for Wrongs, 4. 
An Action againſt the Lord by a Copy- 
holder. Vide Actions . r 0 Caſe 


396. ph. J. 
2. Where the Damages are ill aſſeſs d in 


9. Of the Damages in an Aſſumpſit. 355, 


332. Pl. 9. 


% * 1 
* 9 * ts 
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T1 50 | Declarations. 


i 4 malivious: 1 


1. Variance betueen 0 indictment: and | 


Declaration. Page 23. pl. 1. 
2, Not laid Lenne geben. inde. 


KY Pl. 2. 
. What ſhall be conſtrued Legitimo mo- 
do acquietarus. No 236. pl. 33. 


4. Where it apppeared the Juſtices had 
no Power to acquit. -. 23. PI. 3. 


$. Not ſetting forth before whom the 


Oath was taken.  #bid. pl. 4. 


6. Charging the Defendant with a Sim 


cum. 4 889. N. 5. 
J. Not ſetting. forth in the ee 
| what was done upon the Indictment. 
| OO? #bill. pl. J. 


8. Where Legitinio modo acquievatus was 


neeeſſar yx. ibid. pl. 8. 
9. That the Defendant falſo, £95. omit- 
ting ex malitia ſua. ibid. pl. 9. 


10. The Indictment laid by Way of Re- 


cital, and not directly affe ming the 
Plaintiff was in Gal. bid. pl. 10. 


| Ir. 'Two Conſpiracies i in one Declaration. 


CF 
12. Fee, dixerunt quod Nnorabant, 
ead of ſaying that the Jury returned 
noramus. © Or ibid. pl. 12. 
13. That the ee was for Felony, 
and the Matter charged was not ſo. 


ibid. pl. 13. 


14. That ah Plaintiff was indicted, and 


yet ſhews that the Jury returned no- 
.. | ibid. pl. 14. 


15. The Place to be ſhewn where the | 


Plaintiff was indicted. 238. pl. 16. 


16. Omitting the Words withors a juſt or 


n \ 06-48 wid. . 17, 18. 


| Upor Promiſes. 


1. For Want of ſhewing that the Plain- 


tiff had done ſomewhat. 318. pl. 1. 
2. Where the particular Foundation of 


the Debt need not be ſhewn. 318. 


PI. 2, $5. 


3. That the Plaintiff to XY WO in a Han- 


tum meruit. ibid. pl. 3, 4. 
Where Averments have been held ne- 


ceſſary, and where not. 319. pl. 6, 7. 


5. Whar held to be aided by the Gene- 
319 


ral Iſſue. 


Fer Slander. 


1. Exceptions to Declarations in Actions 
of Slander. 


4 


68 


2 


_ 4 l 
—— ä 2 * 


1 


ER WIE, 


_ 


—— coabagnt N N t . 


. 


What. Declarations have been eta 
good, and what not, without an Aver. 
ment; an .where Averments are ne. 
a in this procular Action. Page 
| 4 2M 28 H 282 


In 75 rover - bt Couverſio . 


ma 


«4 þ = Har 


Exceptions to Declarktions i Trover. 
n I. 52. ne 372543735! 3745 
| — 3755 n 377 


275 For ines „ 

What neceſſary in an Action for ſtop . 
big up Lights. 403. pl. 26. 419. 4 
© 15 &, 35 4. 420, 421 
2. ere the Plaintif need not preſcribe. 
| 421. Pl. 6. 

- Where 15 Plaintiff need not ſhew a 

" Title by Grant or Preſcription, 421. 
Pl. 8, 12. 

4. Where the Ole Eftate is neceſſary to 
be ſet forth, 08; where not. 421. 
3 A Preſcription. in Tenant for Ii, 
and him in Remainder. 421. 5. 9. 
6. How to preſcribe. ibid. pl. 11. 


| 7. How a Copyholder is to preſcribe. 


ibid. 422. 
8, Declarations for ſtopping up Lights, 


where good and where not. 421. pl. 
13. 427. pl. 39, 397 40. 

9. The Like for not repairing. ibid. 
pl. 14. 

- W here it was ſufficient to declare 
1 the Poſſeſſion. 422. pl. 15. 
11. Declarations for ſtopping up a Way. 
422. pl. 16. 423. pl. 23, 24, 27. 424. 
* 28, 29, 30, 31, 32. 425. Pl 33, 34, 
357 30, 37. 

12. For Diſturbance of Common. 422. 


pl. 17. 423. pl. 20... 


13. How for diverting a Warter-courſe. 


423. the ſecond Paragrapb. 


14. How a Commoner is to preſcribe or 


declare. 423. pl. 19, 20. 


15. What a bad Preſcription, 423. 2 
26. For laying Logs in a Way. - 


Pl. 32. 

I”. For keeping a mad Bull. 428. 5 
43. 

18. For keeping a Dog accuſtomed to 
bite Sheep. ibid. pl. 44. 


19. For negligent keeping Fire. 428. 


Pl. 45: 
20. For Diſturbance of a Seat in the 
Church. 428. pl. 46. 


My For abuſing a Horſe in a Journey. 


428, pl. 47. 
22. For 
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22. "For vor ang at the e 


"Mill. Page 428. pl. 48. 
55 For Viſturbance of _ an Office. 5 


1 Though a Declaration begins in SE 
paſs, it may be in Caſe, 429. pl. Jo. 
For falſly affirming Goods to be t! 

Vendor Own. 429. 915 f 

26. For ſtopping a Paſſage. 429. pl, 52. 

27. For md to admit an Attorney. 


429. pb 53. | 
28. Againſt : a Taylor for foilng a 75 A 
54. 
29. For not folding Sheep. 7912 SJ. 


30. For erecting a Nuſance. 429. pl. 56. 
31. Other Caſes where the Declaration 
hath been held good in this Action re- 


lating to ſeveral Particulars; and thoſe 


Particulars there mentioned. 429, 430, 
431 
32, Againſt a Carrier, z 431. Dl. 5 bo, 


I 

33. Againſt the Vendor of Wii: Hi 
ph. 5 

34- Againſt a Lighterman. | 2 DI. 59. 
35. Againſt an Innkeeper. Pl. 63. 


36. n a Sheriff for an E AP, i bid. 


pl. 64, 65. & infra. 


By and again Execntors and Adminiſtra- 
| tors. 


Of Declarations by and againſt 8 
tors, where good and where not. Vide 


Vide Variance. 
Vide Venue. 


For Difturbanoe of Officers, 


What Declarations have been held good, 


and what not, in Actions for Diftur- 
bance of Officers. | 


In Actious of Desen. 


Exceptions to Declarations in Actions of 


Deceit. 3344, 345 
Demand. 

Of a Demand in Trover. 389. pl. 77 9. 

390. Pl. 11, 15. 


Demurrer. 


What confeſs'd by a Demurrer to a Plea 
for ſtopping a Water-courſe. 434. Pl. 


+ 43- . 


Vide Abatement. 


Demurrer to Evidence. 
Vide Evidence, 23. 


C 


432 433 | 


4. Or other Diſturbances; 


446, pl. Tn: 26. 147 445 5 


| Vide Abatement, 40. 


. 


* 


vide Alias ape the Cafe for esd 30. 


Dilatozw Plea, © * 


Vide Abatement, 2. 1 


Dittes, 


That Goods delivered ta a Carrier are 
not liable to a Diſtreſs. 359. ps. 45. 


oh i, TAG. Hide 38 1 pl. 354 36: 
no * "Dinurtgucts, 1 


Difturbances of 'a Way. Vide Decla- 
rations for Wrongs, 11- 


| 2. Diſturbances of Common. Vide Pe- 


clavations in Action upon the Cn/e for 
_ Wrongs, 12. 


3. Diſturbance of à Seat in the church. 
Vide id. 20. 


Vide Fudgment, 2. 
Vide Actions upon the @ e fe for Wiogs, 


$3 44 14, 15, 17, 18 
Vide A#ions upon the Caf 


F Officer 8. 
Doo? of Pbpülck. 


| Words {| oken of him actionable or not. 


Vide Aclious upon Ihe . ** e 


— * 


 Eleffon of A#ioh and Si: 


Vide Afions upon the Caſe for Trover and 


Converſion. 
Vide. Abatement, 3 8. 


Vide Actions for Trover and Converſion, F. 


Vide Aclions upon the Caſe for FIGS 
3, 65 9, OD 


Emblements. 
That Hope are Emblements and go 
the Executor of Tenant for Lit - 


are not like Apples, Sc. 360. bf 46. 


Erroz. 


| T. Error aſſigned in a judgment in Tro- 


ver, tat no Bill or Bail was filed. 397. 


Pl. 11. 
2. In oe Action of Trover, whit reme- 


died by the Statute of 18 Fliz, c. 1 
. 


Vide Actious upon the Caſe for alleine 
Proſer ions, 1 0 | 


Vide 23, 25. 2 


4 „ 20,.22, 24. 
or e 


— 9 


-.. Eſcape.) FED 


e 


Vide Actiont pot the me. againſt "Off 
cers, 7. 


Vide Pleadings, Ty. 


elne. 
vide Abatement, 442; 


3 1. ok - Evidence. - 


1. What to be given in Evidence upon 
Not-guilty | in Trover. Page 389. pl. 8. 
393. Pl. 8. 394. Pl. 11. 

2. What a good Evidence of a Conver- 
ſion. 389. pl. 9. 
3. What good Evidence and what not 
in an ACTOR of Trover, 391. pl. 14, 


15. 395. pl. 15. 


N 
Fa 


1 . 

15 ** 
k * 14 4 * 27 
* 


4 4 
$3þ 


_ Action of Trover. 392 
: Where Matter of Net may be 
proved by Witneſſes. ibid. pl. 4. 
6. What did not prove the Iſſue upon a 
Sale in Market-O vert. ibid. 
7. Where Evidence ſhall be admitted to 


Spiritual Court, and where not. ibid. 


8. Whether a Son ſhall be Witneſs to 
prove the Delivery to the Defendant 
to the Uſe of the Father. ibid. pl. J. 

9. That the Plaintiff may prove the Con- 


is laid in England. 
10. What ſufficient Evidence to prove a 
Converſion... 393. pl. 10. 394 Pl. 1 2, 
13, 14. 
11. What to be proved in an Action for a 
malicious Proſecution. 239. pl. 6. 
12. Of Evidence in Aſſumpſit. 
12, 15, 16. 334: pl. 175 22, 27. 335. 
pl. 36. 
13. What to be given in Evidence upon 
Non Aſſumpſit. 333. Pl. 10, 13, 17. 
14. What to be given in Evidence upon 
Non Aſſumpſit infra ſex annos. 334. 
pl. 29. 
| 15. What not to be given in Evidence 
on Non Ap it infra ſex annos. ibid. 
J. 29. 
16. What good Evidence upon a 0 
tus and an Inſimul computaſſet. 333. 

PL. 1 

17. What to be given in Evidence £ 
Ne unquez Executor. 450. pl. 2. 
18. Where an Executor may give the 


4 Lic 


4 Where it is not neceſſary for the Plain- 
tiff to prove himſelf Executor in an 


pl. 5. 
controvert a Matter determined in the 


Pl. 6. 


verſion done in Ireland, tho the Treſpaſs | 


333. PI. 


former Judgment in Evidence. 450. 


AT. 2 Fl 7 AE to — Abridy' 4 Gaſes. = | 


3 


— 


«gh OI ware „ 


19. What to be given in Evidence upon 
Plone Aae, Page 4 50. Pl. 4, F. 
451. Pn. 

| 20. Who ſpall be not 4 Witiels in an 
„Action by an Executor. 450. P. 6. 
af What an Executor cantrot” give in 
© Evidence upon the Statute 555 Limita- 
tions pleadel. 4351. pl. 10. 
£67 When the Caurt denied to the De- 
fendant a Copy of a Note produced 
in Evidence. 333. Pl. 11. 
23. What confeſs d by a Demurrer to 
Evidenſde. 334. pl. 30. 
24. Of Evidence in an Action upon a 
promiſſory Note. 332. .. 13 14. | 
25. Where a Requeſt to be proved in 
Evidence. 333. Pl. 12. * Pr. 18. 


Execution. 


1. That Goods being once taken in Exe- 
cution, are in the Cuſtody of the 
Law, and cannot be ſeized. again by 
the ſame, or any other Sheriff. 440. 

OT pl. 6. 
$, See of the, Execution in Aſumpſit. 
1 33 

3. Whether the Parties dying after Judg- 
ment, and before Execution, the Exe- 
cution may be levied upon the Goods 
in the Hands of the Executors. 305. 


2 56. 


TS 


% 


Vide ms 49. 


Exetutoꝛs. 


Of Afions upon the Caſe by and againſt 
Executors and Adminiſtrators. 


1. That no Action lay againſt Executors at 
Common Law upon imple Contracts. 


441 
2. What Remedy the Party grieved had 
in that Caſe. ibid. 
3. Of the Statute de bonis aſportatis in 
vita Teſtatoris. ibid. 
4. When it began to be reſolved that an 
Action upon the Caſe lay againſt Exe- 
cutors upon the ſimple Contract of the 
Teſtator, and for what Reaſon. 442 


| 5. Whether an Action lies for an Exe- 


cutor for a falſe Return. 445. Pl. 13. 
6. What not a good Promiſe by the Exe. 
cutor to pay the Teſtator's Debt. 7/14. 


I. 14. 446. pl. 20, 21, 22. 
7. Whether it lies againſt an Executor of 
an Infant. bid. pl. 15. 


8. Where it would lie. ibid. pl. 16. 
9. Where the Executor hath his 7 
to bring an Action in 1 bi s own Right, 


or as Executor. 446. pl. 18. 
| | 10. N here 


5 2 T4 737 | L . to ; the . 4 Caſes _ 


—" a ſpecial Adminiſtrator hay 


nta to pay a Debt 


ſued. Page 446. pl. 19. 


11. Where the Mubatlt of a Feme Ex- 


ecutrix may bring an Action without 
i Af Dai ibid. pl. 23. 
12. Where the Executor may have an 
Action for Money that was received 
5 bY an Adminiſtration that was after- 
wards repealed. e $080 0h 25. 
6 is chargeable upon a Promiſe, in Con- 
ſideration of Forbearance. ibid pl. 2). 


447. Pl. 28. 
14. Where an Executor ought to have 


brought Trover, and not an Iadebita- 
1 Aſumpſit. NO | -O ASE 


Where an Executor ſhall or ſhall not | 
437. Pl. 14. 452, 453 


55 Coſts. 
Vide Trover, 367. pl. 12, 14, 15, 16. 
Infant Executors. Vide Trover, 366. pl. 2. 
Of Declarations by and againſt Execu- 

tors and Adminiſtrators. Vide Tit. 

_ Declarations, m0. 

Of Pleadings by Executors and Admini« | 

ſtrators. Vide Pleadings, 72. 


Of Evidence by Executors and Admini- 
450, 451 


ſtrators. 
Vide . 1, x8, 19, 20, 21. 
Vide Trial, Yo and Tudgment 


ES ; | "© FD 
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„ 


Falſe Return. 


vide Actions upon the Coſe again Off- 


Cers, 9 29, 33. 
Father and Son. 
Vide Actious upon the Caſe for Wrongs, 28. 
Felony: 
Vide Actions upon the Caſe fir Slander. 


F coffee, 
| Vie Audita Quer ela, 15. 


Fl ire. 


Vide Adions upon the Caſe for * 


gence, I3. 
F ozbearance - a Suit, 


Vide Conſideration, 6 I. 
Foreign Attachments, 
Vide Abatemeut, 9, 


__ 


2 Stranger, during the Continuance | 


45s | 


| 


for which he is | 


here an Execùtor 6r Adminiſtrator 


N 


Vide "Wins . of Kander. % 5 


. 
| 
1 


43 


Vide Amendment. 


. 
1 * 4 


Sole 


% : 
of 


Fraudulent Deeds. ale 
Vide Bankript. . TED 15 


Gaming Ack. 
| Vide Pleadings 42. 


Gaoler. 


Vide Actions upon the Caſe again} of: 
| . 1 „.. 


Senkel Iſſue. 


Vide Pieadings, 24, 25, 55. 
Declarations upon Promiſes, 5. 
Vide Evidence: 


. ent. 
vide Pleadings. 8 


. . - 


Vide Actions upon the „ for malicibus 
Proſecutions, Oe 
Vide Actions upon the Caſe againſt 5 


cers, 3. 


peik. 


| Vide Aidita Snertla, 6, 8, 11. 


Poyman. 


| Vide A#ions againf Ti radeſien, and Act ions 


for IWrongs- 


Imparlance. 


Amputenment- 
| Vide Audita Dnerela, 19. 


Jacloſures, 


_ Vide Actions upor the Caſe fir Neg 
1 . 5. 
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Invixment. 
Vide Atons for malicious Proſecttions, 5, 6. 
| Vide Aions upon the Caſe: for Wrongs, 
S, 13. 5 ; 
Jndo2ſo2 and Indozſement. 
Vide Bills of Exchange, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21; 22. 


3 Inkant. 
Vide Audita Querela, 5. | 0 
Vide Actions upon the Caſe upon Promiſes, 

10. | C 
Inkertoꝛ Jurisditton. 

Where an Inferior Juriſdiction is con- 
fin'd to Place, (i. e.) to all Contracts 
ariſing within a Diſtrict, tho' the Con- 
tract ariſes out of the Diſtrict ; yet 
the Court may award Proceſs, and the 

Officer may execute it, unleſs it ap- 

pears to him that the Cauſe of Action 

aroſe out of the Juriſdiction, as if the 

Bond were dated at a Plate out of the 

" then the Officer is culpa- 

le. n 

Vide_Abatement, 4, 33. 


> 5 
Innkeeper, 


What Actions againſt him. Vide Ackions 
upon the Caſe 
fefſion, &c. 1. EI 

Vide Actions upon the Caſe for Slander. 

Vide Aious upon the Caſe 
Converſron, . 


Innuendo. 


Of the Innuendo in Actions of Slander. 


| 279. pl. 28. 
Joinder in Acton and Plea, 
Vide Actions of Trover and Converſion, 1. 

_ Vide A@7ons for Slander. 


Vide Actions for Wrongs, 35, 36. 
Vide A#tons upon Promiſes, 5. 


Tues. 


1. Where, upon a Preſcription for Com- 
mon for Sheep, the Iſſue is ſaid to be 
found for the Plaintiff, 438. Pl. 22. 

2. What a good Iſſue in Aſumpſit. 335. 

1 ep CE PI. 35. 

3. What was held an erroneous Iſſue in 
an Action upon an Afſumpſit. 335. 
e e + TEE Pl. 33. 

4. What held not a good Iſſue in Trover 


againſt Executors. 378 BF | 
I 1 Es | ® 4 


s. Of the Ique in Actions by and againſt | 


435 


ſe againſt Perſons of any Pro- 


for Trover and 


11. Where the Plaintiff ſhall have Judg- 


| Vide Pleadings, 36. 
Of Judgments againſt Executors, Oc. 


3 Juryman. 


een an 
Vie Abatement, 8. 
Vide Judgment, 11. N. e 


: Re TTY 

What Action againſt a, Judge of an tn. 
ferior Court, Vide A8jons upon the 
Caſe againſt Officers, 18, ah ER 


3 


4 


| 3 udgments. OY 


1. Where Judgments have been arteſf- 


ed, and where not, relating to the fd. 
lowing Particulars. 1 i 
2. To Annoyances. 439. pl. I. 
3. To Diſturbances. ibid. pl. 2. 449. 
4. For retaining the Plaintiff's a 


» gere — — 


W „ 449- $4.3. 

5. Where the Court compelled the Plain. 
tiff to enter up his Judgment. ibid. 

| „ 
6. Where there were 6 be 
| Words, the Court would not award 
Execution upon the Firſt. 280. pl. 1. 
7. Where the Plaintiff can have no Judg- 
ment in Actions for Words. 280. 

1 . 2. 

8. Where a Judgment was ni as 
to the Words, and yet ſtood good as 

to the malicious Proſecution. 239. 9 2. 
9. Of Judgments in 4ſumpſit. 336, 337 
10. Where Judgments have been arreſt- 
ed or reverted in Actions of Trover. 
305. pl. 1. 396. pl. 4, 6. ibid. pl. 8. 


ment againſt two Defendants, one Iſ- 
| ſue being found for one. 395. pl. 2. 
12. How the Judgment againſt Baron 
and Feme ought to be in Trover. 396, 
„ N 
13. The Death of one of the Plaintiffs be- 
fore Verdict aſſigned for Error. 396. pl. 8. 
Vide enen, . 
Vide Actions upon the Caſe againſt Off- 
S | The 


4351, 45% 


I, Words ſpoken of a Juryman action- 
able, or not. Vide Adions upon the Caſe 
for Slander. * es 

2. An Action by a Juryman for ſum- 

moning him being privileged. Vide 

the Caſe againſt Officers, 17. 


Aclious upon 0 
3. The Jury's Power with W to 


Damages. Vide Damages, J, 8. 
Mn nn 


— 2 2 ZE 7 . 


e. FEY Caſes. . 


tl. 


 Juflice of Peate. 


Vide A#jons pow 'the Cafe for Sander. 
Vide A#tons Po⸗ the Caſe 1 Offi- 
cers, . | ig 1 


Juſtification. 


For a Way. Vice Pleadings, 1 = 
For a Nuſance. ibid. 9. 


In Trover. ibid. 54 67, 
For an — ibid. 12. 


Leſſor and Leffee. 1 


vide Attions upon the Caſe | for Wrongs, 25. [ 
for Negligence, 15. 


 Libels. 
of Actions * the Caſe for Libels. 
262, 263 
Liberties: | 


Vide Actions upan the * Ga Offi- 


cers, 12. 


Vide Attion upon the Guſe for Wrong, 13. 
Vide Declarations for Wrongs, 1 J Ks 
Vide Pleadiugs, 1. 1 
Vide Damages. 

Vide Traverſe. 


Limitations. 

1. How the Statute of Limitations ſhall 
operate in Trover when the Action is 
within fix Years after a Demand, and 

above fix Years after a Converſion. 
389. 5. J. 

2. Where the Statute of Limitations is 
a good Bar to Actions for Words, and 
where not. 2284. Pl. 6. 

3. See a Replication to a Plea of the 
Statute of Limitations. 329. Pl. 1. 

4. Where the Statute of Limitations 
ought to be pleaded by Way of Actio 
nom accrevit infra ſex annos, and not by 
Non Aſſumpſit infra ſex annos. 330. 


pL. 9. 


5. Of the Statute of Limitations with | 
Regard to Words. — M08; 


_ Vide Pleadings, 13. 


Local 02 Tranſitow. 
What AQons are local, and what tranſi- 


tory. Fe 459+ P.. 28. | 


n 


| Vide Attions upoti the E for mallcitus 
Proſecutions, 4-11-12. 


' Low of a Patio) Fre 50 
Vide Afions upon the Caſe for Wrongs, 4, 


Malicious Pꝛolecution. 


Vide Actious upon the Ge for a malicious 
Proſecution, 


Bartiage:.. 


| V ide Afions upon the Cafe for Slander. 


Matter and Servant. 


Where a Man may Have an Action fol 
an Injury done to his Servant. 239. 


Converſion, 11, 22. 
Vide Actions upon Promiſes, 12. 


Vide ATions upon the Caſe for Neg gener, 
16, 18. 


J Vide ' Adtions po the Caſe againſt Offi | 


Ceri, 32. 


| Vide Actious upon the Caſe againſt Perſons 


79 any Profeſſion or Trade, 5, J, 10, 18. 


Merchant. 
Vide Aﬀtions upon the Caſe for Slander, 


Milno mer. 
Vide Abatement, 20, 22. 
Murder. 
Vide Actions upon the Caſe for Sauder. 


Negligence, 


Vide Actions upon the Caſe for Negligence; 
26, £9. 


Non Pꝛols. 


1. That no Nor Proſs can be etitfed 


for one, where the Pleas are joint. 
| 239. ph 5. > 
Where a Non Profs to one releaſes all 


4 


Vide Actions upon the Caſe for Trover and 
Vide Actions upon the Caſe for In rongs, 37. 


What Actions will lie for tlie — 
Vide Actions upon the Caſe for Wrongs, 


the Defendants before Judgment. Ip 
| Nie 5 
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"Notice. © 
Of the Notice in Actions upon Aſſump- 


Nuiſance. 


a 


thereof. 3 398, 399. Pl. 6. 
2, How the Party injured by a Nu- 
ſance may be relieved. | 261d. 
3. Where the Defendant in an Action 
for a Nuſance, may have an Audita 
Querela. Ju co „ 
4. Where the Party injured by a Nu- 
ſance muſt have a Quod permittat, and 
where an Aſſize. 399. pl. 2, 3. 

5. That though he may have an Aſſize, 
. yet he may have an Action upon the 
C 33 ooo. 006 0&4-$* 
6, What is a Suſpenſion thereof. ibid. 
+, Where an Action lies not for not remo- 
ving a Nuſance.  #bid. pl. J, 8. 
"Vide Audita Querela, 13. 


Vide Adtious upon the Caſe for Wrongs, a 


ca 


5 —— 


Obligoz and Obligee. 
Vide Audita Querela, 3. 
. Dfficers. 


Vide A#ious upon the Caſe for malicious 

\ Proſecutions, 20. | 

Vide Actious upon the Caſe againſt Offi- 
cers. | 


Vide Aclious upon the Caſe by Officers. 


wW hat Action lies againſt him. Vide 
Hons upon the Caſe againſt Officers, 13, 


Oziginal. 


| Where it needs not be produced in Evi- 
— dence. Vide Pleading, 40. 


Dutlawzp. 


Proſecutions, 17. 


Vide ions upon the Caſe for malicious 
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\ Partners, | 


How the Goods in Partnerſhip are to be 


| faken upon an Execution. 440. py, 6, 


83G] 


| 


F 


„ 

f . 
1 | 

: 


' 


Vide A#ious upon the Caſe for Negli. 
gene, 11 IR. 
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I Vide AMious upon the Caſe for Slander. 
x; What a Nuſance is, and the Nature , 
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In Actious upon the Caſe for Wrongs, «alas 
ting to the following Particulars. 9 


1. To ſtopping up Lights. Page 433. 
| | | ; h ; 1 PL. 1. 

2. Where in a Plea to an Action for Di- 
ſturbance of Common, though it a. 
mounted to the general Iſſue, the Plain- 
tiff had no Cauſe to demur. 433 


Plaintiff had abated the Nuſance which 
he had confeſſed by a Demurrer. 434. 
| 4 J. 

4. What was an ill Plea to an Adlon for 
. diverting a Water-courſe. ibid. pl. 5. 
5. Where a Plea of a Juſtification for a 
Way was held ill. bid. pl. 4. 
6. Where not to be traverſed. 434. 
J. Where a Recovery in a former Action 
was a good Plea to an Action for dig- 
ging under the Foundation of the Plain- 
tiff's Houſe. ibid. pl. 8. 
8. Where a Recovery in a former Action 
Was held no Bar. 435. Pl. 10. 
9. How to juſtify the Abating a Nuſance. 
; 4 „% id, pl. 11. 
10. Where a Reſcue pleaded was held 
An ill Pes ibid. pl. 1 2. 
11. And where good. ibid. pl. 14. 
12. Where a Serjeant at Mace could not 
juſtify for an Arreſt upon a Matter 
apparently out of his Juriſdiction. 76:9. 


3604 5 206-1 3. 
13. Where the Statute of Limitation is 
no Plea. 436. pl. 15. 


14. That the Defendant appeared at the 
Return of the Writ, where ill pleaded. 
. po ibid. pl. 16. 

15. Where the Statute of Hen. 6. for ta- 
king a Bail-Bond is a good Plea to 
an Action brought againſt him for an 

Eſcape upon a meſne Proceſs. mw 

16. What Pleas have been adjudged ill, 

and what not, relating to ſeveral Par- 

ticulars there mentioned. wid, 
17. To an Action for deſtroying Com- 
r I ßbil. 


3. To ſtopping a Water-courſe, and the 
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9. To a Juſtifeatioa for Toll. i. 


= To an Action for laying Wares up- 


«© on. a Floor, by” which i it was broken 
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11. T0 an Action fol erecting Coney 
burrows. „ 


22. To an Action for 'Diſturbanees of a 


Seat in the Church. | ibid. | 
23. A Plea of a Recovery in a prior | 

Action. 0 ibid. 
24. For Killing the Plaintiff? 8 Mastiff ibid. 
25. For incloſing Common.  #bid. 
26. For diverting a Water- courſe. ibid. 


For erecting a Nuance. ibid. 
i! For an Efcap 5 „„ 157⁴ | 
29. A Reſcue 1 8 ibid. 
30. That the Defendant was at Large by 
a Writ of Privilege. — _ #id. 
31. By an act for bling the Goods 


of his Gueſt, N 5 bid. 


In Actiins f Sander 


What Pleas have been adjudged 
236835 and what not, in Actions of 
Slander.” ey 283; 284, 285. 
33. Where a Plea of a Recovefy in a 
former Action was held a good Plea, 


| and where ”_ in Actions of Slander. | 


284. P. 8, 9. 
In Aions upon the Caſe pon Promiſes. 


34 What Pleas in Aſſumpſit have been 


good, and what not, for Want of ſuf- 


ficient Averments. 329 

33. Of pleading a Releaſe. ibid. 
* Of pleading a Tender.  tbi4. 
37. Where a agent in Caſe ſhall be 
he Bar. ibid. 
38. To Actions brought on a Bill of Ex- 
change. 330. ph. 3, 4. 


39. Where a Bill of Exchange is not to 
be pleaded in Diſcharge of a Debr. 
bid. pl. 6. 

40. Where the Plaintiff need not pro- 
duce the Original. ibid. pl. J. 334. 


pl. 24. 
41. of Intereſt on a Bill of Exchange. 


330. pl. 5. 

42. Where the Gaming Act could not be 
pleaded. ibid. pl. 8. 
43. Plea to an Action for ſurcharging a 
Common. 329. pl. 2. 


In Actions of Nover. 


45. That a Pla is not 
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Page 378 
46, That he muſt confeſs or avoid the 


47%. What traverſabſe: 
48. What a good = Vo:,. 
49. That it is within the Statute of Li- 
mitations. id. 
5o. Pleading a Releaſe in a Tiover, ibid. 
382. pl. 27; 

{ FI; A Recovery i in a former Action. 75d. 
52. What ought to be given in Evi- 
: dence. 379. pL. 16, 18 380. pl. 19, 
* 20, 21. 
anſwers the Plaintiff's Title only with 
a Colour of Poſſeſſion. 39. Pl. 8. 
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than not Guilty. ibid. Bl. tr, 15. 


| 381. pl. 24, 25. 
$6. Where the Travers? was held to be 
good. ibid. pl. 12. 13. 
57. Where a Traverſe was held not to 
N be good. 379. pl. 18. 381. 2 23. 
| 382. pl. 28. 383. pl. 29. 
35. Pleading a Sale in a Market. overt ibid. 
Pl. 14. 


S9. Where A Plea Was not good, not an- 


ſwering the Converſion. 380. pl. 22. 


ture from the Declaration. 
Dl. 26. 


very made a new Converſion. 382. 


P. 26. 
62. Where the Converſion was traverſe- 
able. 383. pl. go. 


63. Whether the Defendant having the 


Goods by a . may traverſe the 
Finding. 


excuſe the Defendant from being guilty 
of a Converſion. ibid. pl. 32. 
65. Where the Plaintiff's Property in an 
Action of Trover ought to be tra- 


verſed. 393. pl. 33. 
66. A Plea of Goods taken by a Di- 
ſtreſs, | 384. Pl. 35. 


67, Where a ſpecial uſtificarior in Trc- 
ver was held good for taking Goods for 
Priſage of Wine. ibid. pl. 36. 

68. Where a Plea of a Recovery in a 
former Action was ill pleaded. 385. 


EE 


e 
mounts only to the General; Iſſue. 


Converſion. = thid. 
ibid. 


53. err a Plea not od, becauſe it 
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60: Whether a Replication was a Depar- 
| 381, 382. 


61. Whether a Requeſt and Non-deli- 


ibid. pl. 31. 
64. Where a Sale was not good ſo as to 


44. What Pleas have been adjudged good L. 37. 
in Trover, and what not. 378, 379, 69. A Plea of ſeizing Goods, as Goods 
1905 381, 382, 383, 384, 385, 386, | waived, ibid. pl. 38. 
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Plene Apminſtabit. | 
Vide Pleading 70. 41 
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Vide Adin apo the Caſe for _ | 
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Vide Declatations for e, 2, 3 5 15 6, 


"I 15. 
Vide Iſſue, 2. 
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Pꝛomiſes. 
vi de Aitions upon the Caſe upon Promiſes 


PDꝛateſt. | 


Vide Bills of Exchange, 24, 255 26, 27, 


Purchaſer. 
Vide Audita Querela, 12. 


Que Effate, 
Vide Declarations for Wiongs, 4 


Quod Permittat. 
Vide Nuſance, 1 
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Actions for amending it. Vide Actions 
non the Caſe againſt Officers, 4. 
Recovery in a foxmer Aion, 


Vide Pleadings, 7, 8, ST, 68. 
Vide Abatement. 


Releaſe. 


Vide Abatement, 17. 
Vide Taue 35, 50. 
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Vide Alion upon the Uſe 
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_ | Vide Pleadings, 6. 


| Vide Abatement, 34. 
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In Aﬀions upon the Caſe for Wrongs. | 


. Where a Cuſtom was held to be well 
ſet forth in a Replication. 4or. pl. 21. 
2. What have been held good Cuſtoms 
"pd well ſet forth, and what not. ibid, 

PI. 21. 

3. Where a General Replication i 92595 
and where not, pleaded to a Juſtifica- 
tion for Words. 284. Pl. 13, 14. 


Vide Limitations, 3. 
How Abatement, 40, 47, 48. 


| Requeſt, 
Of the Requeſt in Actions upon the Caſe 
on n Aſumꝑpſits. 304, 305 
Reſcue. ; 


Vide Ations upon the Caſe for malic 
Proſecutions, 10. 


Vide Actions upon the Caſe for Wrongs, 32. 
Vide e 10. 


Robbery. N 
Vide bow upon tbe Caſe for; Slander. 
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Sale. 


Of a Sale in Market-overt. 358. pl 35- 


Scandalum Magnatum. 


| Whari it is; where the Action lies; by 
2 Starute appointed; and to whom 
it extends. 247 
2. Of Bail in this Action. vide Bai, 
'1I 3. 
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3. Of Coſtsi in > this Action. Page 248. pl, 9. 
Of the 5 ok $57.4 248. pl. 11, 12, 1. 
of the ant . 2 Io. * K 

Where à Sheriff, tho out of his Office, | 
is yet Sheriff ſo as to be chargeable to 


* A NS 439. 77 ar. | 
Vide tions en the Caſe 1 4 Sander, 
Statutes. 


1. Sratuts I, 27 Hen. 6: cap. 16. 
Pleadings. © 
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Vide | ö 
PI. 14. 


2. What Caſes are out of the Statute of 1 


King James, for Attornies to deliver 
Bills of Fees. 4: j-> 
3. 17 Car. 2. v. 8. vide Abatement, 26. 


4. Statute of Frauds.' 29 Car. 2. c. 3. ſect. 


16. 308 


5. How this Statute operates upon Pro- 


miſes. 309, 309 

6. 8 8 9 of King Will . cap. 10. Vide 
Abatement, 25. | 

5. 9W.3. c. 1. Vide Bills of Exchange, 
&c. pl. 25. 

8. 3 8 4 of 9. Anne, c. 9. Vide Bills of 
Exchange and promiſſory Notes. 26 


Summons and Summoners. 
An Action by one not ſummoned. 


Vide AFions upon the ſe againſt a5 : bf 


ces, 23. 


Surcharging of Common. 
Vide TO 43. 


Tenant by Elegtt. 
Vide Audita Querela, 18. 
Tenant at Will; 
Vide Actions upon the Caſe fot Wrongs, | 
2, V0. | 


Vide Actions | . the Caſe for hs 
| tx. See of a Traverſe in an Action upon 
| an Award. 


_ ence, 22, 


Tenants in Common. a 


Vide A#ions upon the Caſe for Wrongs, 35. 


Vide A#ions upon the Caſe OTE 6:24: 
Vide Abatement. 


Tertenants. 
Vide Audita Querela, 4. 


- Theft. 
Vide Alia upon the Caſe for Sander, 6. 


1 4 


9 


/ 


309. Pl. 8, 9. 


* 2 5 . 9 oF x o 4 1 0 I — 
„ Sen : 2 7 > x hy LE 28 2 * * * 
* pn 2) N ® 6... e 


| Whoa Abe * de Bana, are 
to be granted by Copy, &c. 36 1. 5. 48. 

| 62. pl. 49. | 

de 


Vie le, upon , bie 


* 
% * * + 


| OO Ing aper «he 02 for het and 


Converſion, 3. 


| TG nee upon the Caſe for Negligenices q 


% 
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able or not. YEA be of ander. | 


1. Where 4 Travetfs | in 4 Plea tö an 
Action for ſtopping up Lights was ill. 
Page 433. pl. 1. 
* Where the Traverſe was impertinent 
in an Action for Diſtutbance of a Seat 
in the Church. bid. pl. 3. 
3. That the Seiens of a Dog's being uſed. 
to bite Sheep is not to be traverſed; 
tho neceſſary to be proved. 434. pl. J. 
Where a Traverſe to an Action 0 


a 4 a Promiſe to grant the Plaintiff Beave 


to cut down ſo many Trees, was held 


odd. ibid. pl. 9. 331. pl. 8. 
Where a Plea in an Action for Words 


| was ill with a Traverſe, not confeſ- 


"""F the very Words of Slander. 283. 
J. 4. 

6. Whefe a Matter was adjudged 1 be 
1 in Actions for Words. 284. 

#l. 11. 
5. Where à Replication with a Traverſe 
Fig an Accord pleaded in an Action fot 
Words, was good. 285. Pl. 18. 


Ii 8, Vide Tit. Pleadiugs in Action of Trover: 


9. See of a Traverſe in a Replication | 


7 a Plea of Infancy. 331. pl.9. 
10. Where a Traverſe was ill in a Plea 
to an Action of Deceit. 345. pL. 21. 


7 330. Pl. 6: 
4q * an Aſſumpſit for Setviee. ibid. pl. 5. 
. See of 4 Trarerſe i in a Replication to 

a Plea of Concord. . . 
14. To a Plea of ſomewhat giver! in Sas 
tisfaction. ibid. pl. 2m 
15. What not to be traverſed. 330. pl. 4. 
16. See of a Traverſe in an Atioff 
brought for not delivering 4 Bond- 


331. Pl. 75 
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new Trial in Aſſumpſit. 332. Pl. 11. 
8. What a Miſ-trial in  Aſſumpſit. 335. 
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1. Between the Title given in Evidence 
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: 29. 


2. Varimes between the Bill and 
ration in an Action for a malicious 
Proſecution. | 239. Ph. 3. 
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